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MICHAELMAS  TERM,  12  VICT. 

1848. 

BoPAM  V.  Hicks.  jr<w.  3. 

juLSSUMPSIT  for  goods  sold  and  delivered,  and  on  an  a  cheque  waa 
account  stated^-Tlie  defendant  (inter  alia)  pleaded  the  ^^^"*^® 
delivery  by  the  defendant,  and  the  acceptance  by  the  plain-  form:— "Oct. 
tiff,  of  a  banker  s  cheque  in  full  satisfaction  and,  discharge  Messrs.  Knapp 
of  the  debt     This  the  plaintiff  by  his  replication  denied,  ^^  Abir^n. 
and  issue  was  joined  thereon.    At  the  trial,  before  Molfe,  ^.^^^  *^'' 
R,  at  the  last  Summer  Assizes  for  the  county  of  Berks,  ii7/.  17«.— 
the  following  unstamped  cheque,  which  it  appeared  had  sharps." 
been  drawn  at  Abingdon,  and  had  been  delivered  to  the  ^^^^j^^ 
payee  there,  was  put  in  evidence  on  the  part  of  the  de-  ^^  «™o  was 

*  iBsaed  did  not 

fendant : —  snffidently  ap- 

"  Oct  12, 1847.      n.^Te 

"  Messrs.  Knapp  &  Co.,  bankers,  Abingdon.— Pay  to  Mr.  S[e?5^^L^ 

Hicks,  or  bearer.  One  Hundred  and  Seventeen  Pounds,  tionofthe9 

Qeo  4  c  49* 

Seventeen  Shillings.  and,'  therefoi4, 

«^117:17:0.  "Thomas  Sharps."      ^^^^^ 

inadmissible  in 

It  was  thereupon  objected,  by  the  plaintiff's  counsel,  that,  evidence  with- 
as  no  place  where  the  cheque  was  issued  appeared  on  the 
face  of  it,  it  was  inadmissible  in  evidence  for  want  of  a 
stamp,  as  not  coming  within  the  exception  in  9  Geo.  4, 
c  49,  a  5.     The  learned  judge  being  of  that  opinion,  the 

VOL.  III.  B  Excn. 


1848. 

Ilfi^VLEY 

r. 
Story. 


EXCHEQUEB  AEFORTS. 

the  agents  of  the  Company.  [Parke,  B. — The  words  "joint- 
ly and  severally''  must  apply  to  the  parties  who  signed 
the  note,  and  not  to  the  members  of  the  Company.  Tbe 
defendants  may  mean  to  bind  themselves  personally  for 
a  matter  which  concerns  the  Company.  Alderson,  B. — 
The  plain  grammatical  meaning  of  the  words  is,  "we 
jointly  promise,  and  we  severally  promise;"  that  is  to  say, 
we  personally  promise.  That  is  clearly  the  true  meaning 
of  the  words.] 


Per  Curiam  (a). — There  will  be  no  rule. 

Rule  refused. 

{a)  PoUock,  C.  B.,  Parkcy  B.,  Alderton,  B.,  and  Rolfe^  B. 


Pitman  v.  Woodburt. 

I^OVENANT. — The  declaration  stated,  that,  by  a  certain 
indenture  of  the  i5th  of  March,  1838,  then  made  between 
the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other 
part  (profert),  the  plaintiff  did  demise,  lease,  and  to  farm 
let  to  the  defendant  a  certain  messuage,  &c.,  with  the  ap- 


Nov,  22. 

DccUiraiion 
in  covenant 
on  an  inden- 
ture bearing 
date  the  25th 
of  March,  1838, 
made  be- 
tween the 
plaintiflf  and 
the  defendant 

(profert),  whereby  the  plaintiff  then  demised  to  the  defendant  a  certain  mefflnage,  with  the 
appurtenances,  for  the  term  of  seven  years,  and  the  defendant  did  thereby  covenant  with  the 
plaintiff  that  he  would  yearly,  uid  every  year  dvrvng  (he  term,  keep  the  premises  in  good  re- 
pair, and  give  them  up  in  good  repair,  at  the  end  of  the  term;  by  virtue  of  which  demise 
the  defendant  entered  upon  and  enjoyed  the  said  demised  premises.  The  breach  laid  was  for 
not  keeping  the  premises  in  repair  during  the  term.  The  defendant,  after  setting  out  the 
deed  on  oyer,  plesuied  that  his  part  of  the  indenture  was  executed  by  him  after  the  alleged 
day  of  the  execution  thereof;  and  that  the  plaintiff's  part  was  never  executed  by  him,  or  by 
any  agent  of  his  thereunto  lawfully  authorised;  nor  was  there  ever  any  dooaise  of  the  said 

{tremises  to  the  defendant,  from  the  said  day  for  the  said  term ;  nor  was  there  ever  any 
easo  of  any  part  of  the  said  premises  put  in  writing  and  signed,  or  made,  signed,  sealed,  or 
delivered  by  the  plaintiff,  or  by  any  agent  of  his  thereunto  lawf\illy  authoris^  by  writing  or 
otherwise ;  and  wat,  although  before  the  making  of  the  indenture,  to  wit,  on  the  25th  of 
March,  1838,  the  plaintiff  demised  the  said  premises  for  the  term  of  one  year,  and  so  on  from 
year  to  year,  by  virtue  of  which  demise  the  defendant  entered  and  occupied  the  premises  for 
a  term,  to  wit,  for  nine  years,  which  term  had  ended  before  the  oommenoement  of  the  suit» 
the  defendant  never  did  occupy  the  said  premises  under  any  demise  from  the  plaintiff 
other  than  that  last  mentioned,  or  for  any  term  granted  by  tbe  indenture,  and  ihat  there 
never  was  any  consideration  for  the  execution  by  the  defendant,  on  his  part,  of  tbe  indenture, 
and  that  his  covenant  therein  was  void.  Verification: — Hdd,  in  substance  a  good  answer 
to  the  action.  Qiuere,  whether  the  plea  did  not  amount  to  an  ax^mentative  denial  of  the 
execution  of  the  deed  by  the  defendant. 
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portenances,  to  have  and  to  hold  the  same  to  the  defendant  1B48. 
from  the  25th  of  March,  1838,  for  and  during  and  unto  pitmait 
Ae  full  end  and  tenn  of  seven  years  thence  next  ensuing;  woodbubt. 
and  the  defendant  did  thereby  covenant  with  the  plaintiiiV 
that  he,  the  defendant,  would  yearly  and  every  year  dur- 
ing the  said  term,  new  cut,  scour,  and  cleanse  all  such 
gutters  and  drains  as  were  then,  or  thereafter  should  be, 
cut  in  the  said  demised  premises,  and  keep  the  said  pre- 
mises, &c.,  in  good  and  tenantable  repair,  being  allowed 
rough  timber  for  the  doing  thereof,  if  sufficient  could  be 
found  on  the  premises ;  -and  also,  that  the  defendant,  at 
the  expiration  or  other  sooner  determination  of  the  said 
term,  should  give  up  the  said  premises  in  good  repair ;  by 
virtue  of  which  demise,  the  defendant  afterwards,  to  wit, 
on  the  25th  of  March,  1838,  entered  into  the  said  demised 
premises  with  the  appurtenances,  and  was  thereof  possessed 
for  the  said  term  so  to  him  thereof  granted  as  aforesaid, 
and  continued  so  thereof  possessed  until,  to  wit,  the  25th  of 
March,  184<5,  when  the  said  term  expired.  Breach,  that 
the  defendant  did  not  nor  would,  after  the  making  of  the 
said  indenture,  and  during  the  said  term,  keep  the  pre- 
mises, &a,  in  good  and  tenantable  repair,  although  the 
plaintiff  was  at  all  times  ready  and  willing  to  allow  the 
defendant  rough  timber  for  the  doing  thereof,  whereof  the 
defendant  had  notice ;  and  on  the  contrary  thereof,  the 
defendant,  after  the  making  of  the  indenture,  and  during 
the  continuance  of  the  said  term,  to  wit,  on  &;c.,  and  from 
thence  &c.,  permitted  the  said  premises  to  be  and  con- 
tinue ruinous,  &c.,  and  in  bad  and  untenantable  repair. 
The  defendant,  after  craving  oyer  of  the  indenture,  and 
setting  it  out  in  hose  verba,  pleaded,  first,  non  est  factum; 
and  for  a  further  plea,  that  the  defendant's  part  of  the  sup- 
posed indenture  in  the  declaration  mentioned  was  made, 
signed,  sealed,  and  delivered  by  him  long  after  the  said 
25th  of  March,  1838,  to  wit,  on  &c.,  and  not  otherwise; 
and  that  the  plaintiff's  part  of  the  said  supposed  indenture 


WOODBUBT. 
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1848.  the  lessor  did  not  execute  the  deed  By  that  case  it  ap- 
pjxmah  pears,  that,  at  all  events,  in  order  to  afiford  a  good  defence, 
the  plea  should  shew  a  total  failure  of  consideration,  which 
the  present  plea  does  not  properly  do.  Lord  D^nmon,  C.  J., 
in  delivering  the  judgment  of  the  Court  in  Cooch  v.  Qoodr 
mauy  says:  ''There  (in  CardAoell  v.  Lucas),  as  here,  it 
appeared  by  the  record,  that  the  defendant  had  entered 
and  enjoyed  the  premises  for  the  whole  of  the  term  men* 
tioned  in  the  indenture;  and  the  Court,  in  giving  judg- 
ment, by  no  means  exclude  the  supposition  that  that  cir- 
cumstance might  have  sustained  the  action,  if  it  had  been 
between  the  immediate  parties  to  the  deed  Neither  does 
the  case  of  ^opram  v.  Skurro  exclude  such  supposition; 
for  that  was  an  action  of  assumpsit,  and  the  consideration 
had  clearly  failed;  though  it  must  be  admitted  that  the 
report  of  the  decision  lays  the  law  down  broadly,  that,  if 
the  lessor  does  not  execute  a  lease,  no  interest  passes,  and 
the  deed  is  void,  and  the  covenants  as  covenants  void  alsa 
It  should,  however,  be  observed,  that  a  covenant,  being 
under  seal,  does  not  by  law  require  any  consideration  to 
support  it;  and  though  an  illegal  consideration  may  be 
shewn,  and  will  vitiate  it,  and,  if  a  consideration  be  stated 
on  the  face  of  a  deed,  a  different  one  may  be  proved  in 
order  to  raise  a  legal  defence,  yet  a  mere  failure  of  con- 
sideration which  once  existed  may  have  no  more  effect 
than  a  total  want  of  consideration  in  the  first  instance. 
Several  cases  are  cited  in  Com.  Dig.  tit  '  Covenant,"  (F.), 
to  shew  that,  under  circumstances,  a  failure  of  consider- 
ation will  prevent  an  action  of  covenant  from  being  main- 
tainable; and  we  are  by  no  means  prepared  to  deny  this 
proposition.  But  in  the  present  case  there  has  not  been 
any  such  failure;  and  therefore  we  are  of  opinion  that  the 
case  comes  within  the  general  rule  laid  down  in  Com.  Dig. 
tit.  *Fait/  (C.  2),  and  the  cases  there  cited;  viz.  that,  if  one 
party  executes  his  part  of  an  indenture,  it  shall  be  his  deed, 
though  the  other  does  not  execute  his  part."  In  the  present 


MICHABLMA6  TEBM,   12  VICT.  ^ 

case,  the  plea  does  not  state  that  the  plaintiff  prevented  the        1848. 
defendant  from  entering  upon  the  demised  premises,  but,       Fmux 
on  the  contrary,  it  does  state  that  the  defendant  enjoyed     vtoodbury. 
the  possession  of  the  premises  in  question  during  the  term. 
The  mere  non-execution  of  the  lease  by  the  lessor  does 
not,  therefore,  afford  the  defendant,  who  has  executed  and 
enjoyed,  a  good  defence.    The  execution  was  not  a  condi- 
tion precedent    The  allegation  that  the  lease  was  exe- 
cuted by  the  defendant  after  the  25th  of  March  makes  no 
difference,  as  it  was  executed  before  the  breaches  of  the 
covenant  arose.    There  is  no  ill^ality  in  the  non-execur 
tion,  and  no  hardship  upon  the  defendant    [He  also  cited 
Rose  V.  PovUon  (a).] 

FUzheriert,  contriu — ^The  plea  is  sfofficient  The  supposed 
covenant,  if  good,  binds  the  defendant  to  repair  during  the 
term.  I£  a  lease  be  not  executed  by  the  lessor,  and  the 
lessee  do  not  enter  on  the  premises  for  the  term,  he  is  not 
bound  by  the  covenant  Here  the  term,  which  is  the  foun* 
dation  of  the  covenant,  fails,  and  therefore  the  covenant  also 
fails:  Com.  Dig.  tit  "Covenant,''  (F.) ;  Saprwni  v.  Skv/rro(b). 
In  Knipe  v.  Palmer  (c),  it  was  held,  that  a  covenant  upon  a 
lease  made  by  the  committee  of  a  lunatic,  by  the  plaintiff 
as  committee,  would  not  stand,  and  that  all  the  covenants 
which  ran  with  the  land  fell  to  the  ground.  In  Northcote 
Y.UnderhiU  (cQ,  the  Court  agreed,  that,  where  a  conveyance 
of  land  is  void,  so  as  no  estate  passes,  aU  dependent  cove* 
nants  are  void  also.  Ludford  v.  Barber  (e)  is  to  the  same 
effect  Wilson  v.  Wodfryres  (/)  was  an  action  of  cove- 
nant by  four  plaintiffs,  who  declared  that  they.  A.,  B.,  C, 
and  D.,  by  indenture  demised  to  the  defendant,  and  made 
profert  of  the  counterpart:  it  was  held,  that,  under  the 
plea  of  non  est  factum,  the  defendant  might,  after  proof 

(a)  2  B.  &  Ad.  822.  (<0  1  Salk.  190;  1  Ld.  Baym.  388, 

{b)  Ydv.  18.  (e)  1  T.  R.  90. 

(c)  2  Wils.  130.  (/)  6  M.  &  S.  34. 
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1848.  of  the  execution  of  the  counterpart  by  him,  produce  the 
PmcAv  demifling  part  to  shew  that  only  two  of  the  four  lessors 
WoorauBT.  executed  it  In  Doe  A  Marhw  v.  Wiggins  (a),  Lord  Derv- 
fnan^C.  J.ysaidy  ^^Cooch  v.  Ooodman  was  a  very  peculiar  case. 
AU  that  the  Court  decided  there  was,  that  the  action  might 
lie,  though  the  deed  was  not  executed  by  the  covenantees; 
it  was  not  held  that  an  interest  passed  by  the  deed,  or 
that  it  amounted  to  a  lease;  and  the  case  went  off  upon 
another  poinf  This  plea  fully  states,  that  the  plaintiff 
never  executed  the  lease.  [He  referred  to  Aveline  v.  Whi^ 
son  (ft).]  It  is  also  stated,  that  the  defendant  did  not  oc- 
cupy the  premises  under  the  lease,  but  under  a  distinct 
demise  from  the  plaintiff. 

WiUeSy  in  reply. — The  authority  in  Com.  Dig.  "  Cove- 
nant,'' (F.),  is  answered  by  Com.  Dig.  "  Fait,"  (C.  2.),  where 
it  is  laid  down,  that  ^'  if  one  party  executes  his  part  of  an 
indenture,  it  shall  be  his  deed,  though  the  other  does  not 
execute  his  part:  Cro.  £L  212.''  In  Co.  Litt.  229,  it  is 
said,  that  *'  if  the  feoffor,  donor,  or  lessor,  seal  the  part  of 
the  indenture  belonging  to  the  feoffee,  &c,  the  indenture 
is  good,  albeit  the  feoffee  never  sealed  the  counterpart  be- 
longing to  the  feoffor."  The  question  in  the  case  of  Northr 
cote  V.  UnderhiU  did  not  require  the  opinion  which  was 
expressed  by  the  Court  The  case  of  Knipe  v.  Palmer  (c) 
cannot  be  sustained  to  its  full  extent  It  appears  that  the 
defendant  occupied  the  premises  during  the  whole  term. 
[He  also  cited  Pearce  v.  Morrice  (d).]  [Parke,  B.,  referred 
to  Frontin  v.  SmaU  (e),  and  Aylet  v.  WiUiama  (/).] 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 


(a)  4  Q.  B.  376.  (cQ  2  A.  <k  E.  84. 

(h)  4  M.  &  G.  801,  (e)  Str.  705;  Ld.  Baym.  1428, 

{e)  2  Wils.  130.  (/)  3  Lev.  193. 
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Pabxb,  R — ^This  caae  yrua  fully  argued  before  my  Brothers 
Aldersan^  Rd/e,  FlaU,  and  myself,  at  the  Sittings  after  last 
Term,  by  Mr.  WiUes,  for  the  plaintiff,  and  Mr.  Fitzhefi>ef%{ot 
the  defendant  [His  Lordship,  after  stating  the  pleadings^ 
proceeded:] — ^Two  questions  arose— one  of  substance,  the 
other  of  form. 

The  substantial  question  is,  whether  in  an  action  on  an 
indenture  of  lease  for  the  breach  of  a  covenant  to  repair 
during  the  term,  which  runs  with  the  land,  it  is  an  answer 
that  the  lessor  never  executed  the  indenture,  and  conse- 
quently, that  the  term  to  which  the  covenant  was  annexed 
never  was  created;  and  whether  it  makes  any  difference 
that  the  lessee  occupied  from  year  to  year,  for  the  whole 
period  of  years  comprised  in  the  intended  lease. 

The  question  of  form  is,  whether  the  plea  stating  these 
£Bu:ts  specially  is  bad,  on  this  special  demurrer?  Upon  the 
principal  question  we  should  have  felt  little  difficulty,  had 
it  not  been  for  the  expression  of  an  opinion,  in  the  Court 
of  Queen's  Bench,  in  the  case  ofOooch  v.  Ooodmcm  (a),  that 
the  lessee  who  executes  the  indenture  of  lease  is  bound 
by  the  covenants  in  it,  which  run  with  the  land,  where  he 
has  entered  and  enjoyed  for  the  whole  term,  though  the 
lessor  never  signed  or  executed  the  lease. 

The  cases  establish,  that  a  covenantee  in  an  ordinary  in* 
denture,  who  is  a  party  to  it,  may  sue  the  covenantor  who 
executed  it,  although  he  himself  never  did;  for  he  is  a 
party,  although  he  did  not  execute,  and  parties  to  an  in- 
denture may  sue,  though  strangers  cannot;  and  it  makes  no 
difference  that  the  covenants  of  the  defendant  are  therein 
stated  to  be  m  consideration  of  those  of  the  covenantee. 
Of  this  there  is  no  doubt^  nor  that  a  covenant  binds  with* 
out  consideration.  But  with  respect  to  leases  by  inden- 
ture, the  older  authorities  shew  that  the  covenants,  which 
depend  on  the  interest  of  the  lease,  and  are  made,  because 


1848. 


PcniAH 

WOODBUBT. 


(a)  2  Q.  B.  598. 
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1848.  the  covenantor  has  that  interest — such  as  those  to  repair 
PincAM  ftnd  pay  rent  during  the  term,  are  not  obligatory,  if  the 
WooDBOBY.  lessor  does  not  execute, — ^not  because  the  lessor  is  not  a 
party,  but  because  that  interest  has  not  been  created  to 
which  such  covenants  are  annexed,  and  during  which  only 
they  operate,  as  such  covenants  undoubtedly  do  not,  if  the 
term  ends  by  surrender,  and  are  suspended  by  eviction  by 
the  lessor,  so  they  do  not  begin  to  operate  unless  the  term 
commences:  the  foundation  of  the  covenant  failing,  the 
covenant  fails  also.  Unless  there  be  a  term,  a  covenant  to 
repair  during  it  is  void.  But  with  respect  to  collateral  co- 
venants, not  depending  on  the  interest  in  the  land,  it  is 
otherwise,  and  they  are  obligatory.  This  rule  of  law  is  to 
be  found  in  the  older  authorities,  which  are  collected  in 
Com.  Dig.  "  Covenant,"  (F).  The  case  of  Soprani  v.  Skur- 
ro  (a)  is  one.  In  that  case  the  Court  say,  the  covenants  to 
repair  depend  upon  the  lease:  if  no  lease,  there  is  no  cove- 
nant; and  if  the  lease  was  made,  and  then  surrendered, 
all  the  covenants  would  be  void.  In  the  case  of  WaUer  v. 
The  Dean  and  Chapter  of  Norwich  (Owen,  136,  reported 
also  in  2  Brownlow,  158),  there  is  much  discussion  on  the 
question,  whether  a  covenant  to  save  the  lessee  harmless 
was  avoided  if  the  term  was  void,  it  being  conceded  that 
the  covenants  to  repair  or  pay  rent,  immediately  depended 
on  the  lease,  and  we're  void  if  it  was  void,  though  collateral 
covenants  were  not  affected.  And  in  Knipe  v.  Palmer  (b) 
it  was  held  that  the  lease  was  void  at  law,  because  made 
by  the  committee  of  a  lunatic;  and  that  all  the  covenants 
which  run  with  the  land,  the  lease  being  void,  fell  to  the 
ground.  In  the  case  of  Cardwell  v.  Luca^  (c),  this  Court 
found  it  unnecessary  to  decide  this  point 

From  the  report  of  ,the  case  referred  to  above,  of  Cooch 
V.  Ooodman  (p.  699),  the  Court  of  Queen's  Bench  do  not 
appear  to  dispute  this  proposition,  but  they  consider  that 

(«)  Yolv.  18.  (h)  2  Wils.  132.  (c)  1  M.  k  W.  111. 


V. 

Woodbury. 
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the  doctrine  does  not  apply  where  the  lessee  has  entered  1B48. 
and  enjoyed  during  the  whole  term,  which  he  was  taken  pitman 
to  have  done  in  that  case.  He  was  deemed,  therefore,  to 
have  had  all  the  consideration  for  his  covenant  for  which 
he  had  bargained  There  is,  however,  a  difficulty  in  say- 
ing that  he  is  bound  by  having  enjoyed  for  a  period  of 
years  equal  to  those  which  the  term  would  have  com- 
prised, if  it  had  been  granted,  if  he  was  not  bound  during 
their  continuance;  and  it  is  hard  to  say  at  what  precise 
time  the  obligation  commenced.  It  is  to  be  remarked, 
that,  although  Lord  Denmany  in  giving  judgment,  expresses 
that  as  the  opinion  of  the  Court,  the  case  was  not  decided 
on  that  ground,  but  on  another.  The  opinion,  therefore, 
was  extra-judicial.  Assuming,  however,  that  it  was  cor- 
rect, the  present  case  is  clearly  distinguishable;  for  this 
plea  states  that  the  defendant  never  entered  or  enjoyed 
under  the  lease,  but  under  a  distinct  demise  from  year  to 
year.  He  therefore  never  had  that  consideration  which  he 
b  supposed  to  have  stipulated  for.  He  enjoyed  under  a 
different  right  altogether,  from  which  a  different  species 
of  contract  might  be  probably  inferred,  to  be  enforced  in 
another  form  of  action,  but  which  was  not  an  enjoyment  of 
that  interest,  during  the  existence  of  which  the  defendant 
has  covenanted  to  repair.  We  think,  therefore,  that  in 
this  case  the  defendant  never  was  bound,  because  the  term 
to  which  the  covenants  declared  upon  were  annexed,  never 
was  executed. 

The  next  question  is  one  of  form,  on  which  little  dis^ 
cussion  took  place  on  the  argument  There  is  a  doubt 
whether  the  plea  is  not  an  argumentative  denial  of  the 
execution  of  the  deed  by  the  defendant,  according  to  the 
case  of  WUson  Y.Woolfryres  (a),  in  which  Mr.  Justice  Bay- 
ley  hesitated  at  first  The  defendant  might  prove  that 
the  plaintiff  never  did  demise  by  executing  one  part  of 

(a)  G  M.  &  8.  34. 


14 


EXCHBQTTBB  REPORTS. 


1848. 


FlTMAJf 

V. 

WOOOBUBT. 


the  indenture  under  that  plea^  because  both  the  parts  of 
the  indenture  constituted  one  deed,  and  unless  it  was  exe- 
cuted by  him,  he  did  not  demise,  and  the  deed  was  mis- 
described.  That  decision,  we  believe,  has  been  doubted  (a); 
but  even  assuming  it  to  be  correct,  it  seems  to  us  that  the 
objection  is  not  sufficiently  pointed  out  by  the  special  de- 
murrer; and  therefore  we  must  give  our  judgment  that  the 
plea  is  good. 

Judgment  for  the  defendant. 

(a)  See  2  Q.  B.  595. 


Nov.  22. 

In  an  action 
on  a  bill  of 
exchange,  the 
defendant  was 
described  in 
the  declara- 
tion simply  as 
"W.D.Hay:'* 

special  de- 
murrer. 


Miller  t;.  Hay. 

A.SSUMPSIT  by  the  plaintiff  as  indorsee  against  the 
defendant  as  acceptor  of  a  bill  of  exchange. — ^The  defend- 
ant was  described  as  ^^  W.  D.  Hay.'^  Special  demurrer,  as- 
signing for  causes,  that  the  defendant's  name  was  not  pro- 
perly stated,  as  he  was  described  only  by  his  surname  and 
two  initials,  without  any  excuse  for  his  full  christian 
names  not  being  inserted,  and  without  any  allegation  to 
shew  that  he  had  no  christian  name  or  names,  or  that  he 
was  described  by  initials  or  had  so  described  himself  in 
the  bill  of  exchange  in  the  declaration  mentioned.  Joinder 
in  demurrer.  The  case  was  argued  at  the  Sittings  after  last 
Trinity  Term,  (July  1),  by 


Henniker,  in  support  of  the  demurrer. — The  defend- 
ant is  improperly  described  in  the  declaration  by  his  in- 
itials, and  for  that  reason  the  declaration  is  bad.  The 
stat.  3  &  4  Will  4,  c  42,  s.  12,  enacts,  that  in  all  actions 
upon  bills  of  exchange  or  promissory  notes,  or  other  writ- 
ten instruments,  any  of  the  parties  to  which  are  designated 
by  the  initial  letter  or  letters,  or  some  contraction  of  the 
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christiaii  or  first  name  or  namefl,  it  shall  be  sufficient  in        1B48. 
everj  affidavit  to  hold  to  bail,  and  in  the  process  or  declar- 
ation, to  designate  such  persons  by  the  same  initial  letter 
or  letters,  or  contraction  of  the  christian  or  first  name  or 
names,  instead  of  stating  the  christian  or  first  name  or 
names  in  full"    But  in  the  present  declaration  it  is  not 
stated  that  the  initials  only  of  the. defendant  appear  on 
the  document;  so  that  the  case  is  not  brought  within  the 
provisions  of  the  statute.    In  Nash  v.  CcUder  (a),  the  de- 
fendant, who  was  sued  as  acceptor  of  a  bill  of  exchange, 
was  described  as  ^'William  Henry  W.  Calder,"'  and  the  Court 
of  Common  Pleas  held  a  demurrer  to  this  declaration  not 
to  be  frivolous,  and  refiised  to  set  it  aside.  Mavle,  J.,  there 
said,  ''The  letter  W.  certainly  cannot  be  a  name  of  bap- 
tism.   This  is  not  a  misnomer,  but  an  incorrect  descrip- 
tion of  the  party.    I  should  incline  to  say  that  the  declar- 
ation, which  alleges  no  excuse  for  so  describing  the  de- 
fendant, is  bad."    So,  again,  in  Levy  v.  W^  (&),  the  declar- 
ation, which  stated,  that  J.  C.  Pawle  drew  the  bill»  and  in- 
dorsed it  to  the  plaintiff,  was  held  ill  on  special  demurrer. 
There  Lord  Benmany  C.  J.,  in  delivering  a  considered  judg- 
ment of  the  Court  of  Queen's  Bench,  said,  ''We  must  pre- 
same  that  every  person  has  a  christian  name,  and  it  ought 
therefore  to  be  inserted,  unless  some  sufficient  reason  is 
assigned  for  the  omission.''    The  principle  of  that  deci- 
sion is  strictly  applicable  to  the  present  case.    [He  also 
cited  and  relied  on  Esdaile  v.  Madewn  (c).]    The  declara- 
tion is  therefore  bad. 

W,  M.Best,  in  support  of  the  declaration. — ^In  all  the  cases 
cited,  with  the  exception  of  Na^  v.  Colder ^ — and  that  can- 
not be  considered  as  an  authority  upon  the  point-^the  par- 

(a)  5  C.  B.  177. 
Q)  17  L.  J.,  N.  8.,  Q.  B.,  407.  (c)  16  M.  <b  W.  877. 
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ties  described  by  initials  were  thiid  parties,  and  not  parties 
to  the  suit.  The  defendant  s  objection  to  the  description 
in  the  dechuration  should  hare  been,  under  3  k  i  Will  4, 
c.  42,  8. 11,  to  amend  the  declaration  on  payment  of  costs 
by  the  plaintiff  This  is  merely  a  misnomer.  In  Mtui  t. 
Kennedy  (a)^  where  the  action  was  not  upon  a  written  in- 
strument, and  the  defendant  was  described  in  the  declara- 
tion by  his  initials  only,  this  Court  held,  that  the  defend- 
ant's remedy  was  under  the  stat  3  &  4  WilL  4,  a  42,  &  1 1. 
The  present  case  is  analogous  to  that.  Now,  although  in 
criminal  cases  the  benefit  of  a  plea  of  misnomer  is  taken 
away  from  the  accused,  by  stat  7  Gea  4,  a  64,  sl  19,  yet  & 
mistake  in  the  name  of  any  other  party  is  still  a  fiital  ob- 
jection to  the  indictment. 

HennikeTj  in  reply. — ^This  is  cleariy  a  defectire  descrip- 
tion of  the  defendant,  and  not  a  misnomer,  for  it  is  a  defect 
on  the  £Eu:e  of  the  declaration ;  and  although  it  may  not  be 
his  correct  name,  yet  that  does  not  appear.  [He  cited  Ap- 
pdmans  ▼.  Elancke  (6).  Parkey  EL,  referred  to  Braithwaiie 
V.  Harrison  (c).^ 

Our.  adv.  vult. 

The  judgment  of  the  Court  was  now  deliTered  by 

Paske,  R — ^In  this  case  there  was  a  demurrer  to  the 
declaration,  which  was  argued  at  the  Sittings  after  last 
term.  The  defendant  was  described  in  the  declaration  as 
"  W.  D-  Hay,''  and  this  was  pointed  out  as  a  special  cause 
of  demurrer.  Mr.  Best,  in  support  of  the  declaration,  ar- 
gued that  the  proper  mode  of  taking  the  objection  was  by 
application  to  the  Court  by  the  defendant,  to  oblige  the 

(a)  4  M.  &  W.  586.       {b)  14  M.  &  W.  154.        (c)  1  D.  A  L.  214. 
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plaintiff  to  amend,  under  the  11th  section  of  the  3  &  4  ^}^* 
WilL  4,  c.  42,  which  substitates  such  an  application  for  a 
plea  of  misnomer;  and  he  pointed  out,  that,  in  the  cases  on 
this  subject^  in  vhich  it  has  been  held  that  the  use  of  ini- 
tials, or  other  description  than  that  by  christian  and  sur- 
name, was  bad  on  special  demurrer,  (I!8daileY.Madean(a)y 
Levy  Y.WM (&), Oixtty  Y.Field(c) ),  the  names  wese  those  of 
other  parties,  not  those  of  parties  to  the  suit;  and  he  cited 
the  case  of  JSim^  v.  Kennedy  (d),  to  shew  that,  if  the  de- 
fendant was  so  described,  the  proper  course  was  to  apply 
under  the  stat  3  &  4  WilL  4,  c.  42,  to  amend  as  for  a  mis- 
nomer. 

On  the  other  hand,  it  was  contended  by  Mr.  Henniker^ 
that  this  was  a  defective  statement,  not  a  misnomer;  and 
that  the  Court  of  Common  Pleas  had  intimated,  in  refus- 
ing to  set  aside  a  demurrer  for  this  cause  as  firivolous,  that 
the  cause  was  well  assigned,  in  Nash  y.  C<ilder(e).  We 
think  Ihat  this  view  of  the  case  is  the  right  one.  The  de- 
fect is  not  a  wrong,  but  an  insufficient  designation  of  the 
defendant,  and  bad  on  the  face  of  the  declaration.  Before 
the  act  for  the  amendment  of  the  law,  the  defendant  could 
not  have  pleaded  a  misnomer  in  abatement,  if  so  described, 
in  most,  if  not  all  the  cases,  as  he  could  not  have  truly  stated 
that  he  was  not  known  by  that  name;  and  yet  it  was  a 
defect  of  which  advantage  could  be  taken  in  some  form, 
and  being  on  the  face  of  the  declaration,  a  demurrer  is  the 
proper  form. 

We  therefore  give  judgment  for  the  defendant;  but  the 
plaintiff  may  have  leave  to  amend  on  the  usual  terms. 

Judgment  for  the  defendant  (/)• 

(a)  15  M.  &  W.  277.  (e)  6  C.  B.  177. 

(h)  17  L.  J.,  Q.  B.,  407,  (/)  Einnefiey  v.  EnoU^  C.  P., 

(c)  Id.  408.  B.  T.,  1849,  ace. 

(iO  4  M.  &  W.  686. 

VOXfc  HL  0  BXCH. 
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1848.  ^  said,  to  pay  up  the  full  amount  of  1252^  In  respect  of 
every  share  in  the  said  capital  to  lehich  he  might  be  en- 
titled, or  which  might  have  been  subscribed  for  by,  or 
allotted  to,  or  taken  by  him,  within  one  calendar  month 
after  notice  from  the  board  of  directors  of  the  said  Com- 
pany, (dispatched  after  the  date  of  the  said  indenture), 
should  have  been  sent  to  him  by  post,  requiring  payment 
of  the  amount  due  on  account  of  such  share,  to  make  up 
the  full  payment  of  1252.  per  share,  with  such  interest  (if 
any)  as  the  said  board  should  think  fit,  not  exceeding  51 
per  cent  per  annum,  to  be  computed  from  the  date  of  the 
said  indenture,  or  upon  the  neglect  or  refusal  of  any  share- 
holder to  pay  any  further  instalment  or  call  for  or  upon 
his  share  or  shares  in  the  said  capital  of  50,0002L,  on  or 
before  the  day  appointed  for  payment  thereof,  or  within 
one  calendar  month  after  such  day,  together  with  all  in- 
terest (if  any)  due  in  respect  thereof,  then  that,  in  either 
of  such  cases,  the  party  so  neglecting  or  refusing  should, 
in  respect  of  every  share  as  to  which  there  should  have 
been  such  neglect  or  refusal,  cease  to  have  any  right  to, 
or  to  exercise  any  of,  the  privileges  of  a  shareholder, 
until  he  should  have  paid  the  full  amount  due  in  respect 
of  such  share,  together  with  such  further  sum  (if  any), 
by  way  of  interest  or  fine  thereon,  as  might  be  deter- 
mined upon  by  a  board  of  directors,  under  the  provisions 
therein  contained;  and  that  it  should  be  lawful  for  the 
said  board  of  directors,  at  any  time  after  the  expiration 
of  such  respective  one  calendar  month,  either  to  appor- 
tion such  sum  as  they  might  think  just  by  way  of  inter- 
est or  fine  on  the  amount  so  due,  or  to  vary  such  sum 
to  be  paid  by  way  of  interest  or  fine  according  to  the 
delay  in  payment  thereof,  and  to  limit  a  day  for  the 
payment  of  such  interest  and  apportioned  sum,  and  to 
declare  that,  in  default  of  payment  thereof  on  or  before 
such  day  so  limited,  the  shares  in  respect  to  which  such 
default  should  be  made  should  thenceforth  be  absolutely 
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forfeited;  or  it  should  be  in  the  discretion  of  the  board  at 
once  to  declare,  that  such  shares  as  to  which  the  full 
amount  should  not  have  been  paid  should  thenceforth  be 
forfeited  to  the  Company,  and  that  the  persons  entitled 
thereto,  under  or  by  virtue  of  the  said  indenture,  should, 
in  respect  of  such  shares,  cease  to  be  members  of  the  said 
Company ;  and  from  and  immediately  after  such  default, 
or  any  such  declaration  of  forfeiture  as  last  aforesaid,  the 
said  share  or  shares,  as  to  which  any  such  default  or 
declaration  of  forfeiture  should  have  been  made  as  last 
aforesaid,  and  all  privileges  and  advantages  thereto,  or 
cljumable  in  respect  thereof,  and  also  all  dividends  claim- 
able in  respect  thereof,  should  be  actually  forfeited  to  the 
said  Company;  but  that,  in  either  case,  the  said  bo^d  of 
directors  should,  within  three  days  after  their  decision, 
cause  notice  thereof  to  be  sent  by  letter  to  the  share^ 
holders,  allottees,  or  subscribers  of  or  for  the  said  shares, 
to  which  the  same  should  have  reference:  provided  always, 
that  it  should  be  lawftd  for  the  said  board  of  directors, 
if  they  should  think  fit,  to  enforce  the  payment  of  the 
amount  due  in  respect  of  the  said  sum  of  1252.  per  share, 
or  to  become  due  in  respect  of  any  such  ftirther  instal- 
ment or  call,  with  interest,  from  any  person  who  should 
make  default  in  the  payment  of  the  same,  instead  of  de- 
claring forfeited  any  share  on  which  such  amount  or  in- 
stahnent  should  remain  unpaid  as  aforesaid;  that  the  said 
board  of  directors  mighty  if  they  thought  fit,  three  calendar 
months  after  any  share  had  become  forfeited  to  the  Com- 
pany, discharge  such  share  from  forfeiture,  and  restore 
the  same  to  the  shareholder  or  owner  thereof,  on  his  pay- 
ing the  amount  then  due  thereon;  that  the  said  board 
should,  at  their  discretion,  seU,  for  the  benefit  of  the  said 
Company,  any  share  which  should  from  time  to  time  be 
forfeited,  or  retain  the  same,  to  sink  the  same  into  the 
Company's  funds,  for  the  benefit  of  the  shareholders  for 
the  time  being  of  the  Company/' 


' 
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1848.  The  deed  contained  other  clanseSy  providing  for  the  lia- 

bility of  the  shareholders  and  the  dissolution  of  the  Com- 
pany.   The  declaration  then  stated,  that  the  plaintiff  was 
owner  of  ten  shares  in  the  capital  of  the  Company;  that 
a  second  call  was  duly  made  of  1252L  per  share,  payable 
on  the  20th  of  October,  1842;  that  a  drcnlar  letter  was 
sent  to  him,  in  pnrsoance  of  the  terms  of  the  said  inden- 
ture; that  the  defendants  proceeded  by  action  at  law 
against  the  plaintiff  for  the  recovery  of  the  call  of  1251 
per  share,  and  in  Easter  Term,  1844,  recovered  the  sum 
of  13412.  12&  damages,  and  1312-  ISs-  costs;  and  that,  in 
April  1844,  a  writ  of  fi.  fa.  was  issued  out  of  this  Courts 
and  in  the  same  month  the  sheriff,  to  whom  the  writ 
was  directed,  levied  2092. 18^.  of  the  goods  and  chattels 
of  the  now  plaintiff,  and  made  a  return  that  the  now 
plaintiff  had  no  more  goods;  and  that  the  said  sum  was 
duly  paid  over  to  the  defendants.    The  declaration  then 
stated,  that  a  further  and  third  call  was  made  in  October, 
1845 ;  that  a  second  judgment  was  recovered  against  the 
now  plaintiff,  with  13432. 15&  damages,  and  1462L  6&  costs. 
The  declaration  then  contained  averments  alleging  these 
statements  to  be  true;  that  the  calls  were  duly  made  by 
a  board  of  directors  duly  constituted;  that  the  board  of 
directors  had  sent  a  circular  letter  as  aforesaid;  that  the 
actions  were  brought  on  behalf  of  the  Company,  and  by 
the  direction  of  the  board;  and  that  the  damages  were  ad- 
judged solely  in  respect  of  their  being  such  directors;  that 
one  calendar  month  had  elapsed  before  the  declaration  of 
forfeiture  thereinafter  mentioned;  that  the  plaintiff  had 
neglected  to  make  payments  in  respect  of  such  calls;  and 
that»  two  months  after  such  neglect,  on  the  14th  of  Jan- 
uary, 1846,  the  board  of  directors,  and,  amongst  others, 
the  defendants,  declared  the  said  shares  to  be  forfeited,  in 
order  to  satisfy  the  arrears  due  thereon;  that  a  notice 
thereof  was  sent  to  the  plaintiff,  who  thereupon  ceased 
to  be  a  member  of  the  Company,  by  which  he  had  been  de- 
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prived  of  the  pit^ts  he  would  otherwise  have  derived  from  ^"^^ 
the  shares;  that  the  directors  had  retained  the  forfeited 
shares  in  satisfaction  of  the  calls  and  judgments  recovered 
against  him;  that  the  directors,  by  forfeiting  the  shares, 
had  satisfied  all  the  calls  and  the  plaintiff's  liabUitj,  and 
that  no  further  executions  ought  to  issue  against  the 
plaintiff,  yet  that  the  defendants  intended  to  issue  further 
writs  of  execution  against  him.  The  declaration  concluded 
by  praying  that  the  defendants  might  be  barred  from  hav- 
ing further  execution  on  the  said  judgments,  and  that  the 
pkdntiff  might  be  restored  to  what  he  had  lost 

To  this  declaration  there  were  several  pleas,  and  to  these 
pleas  the  plaintiff  demurred  specially.  The  defendants,  in 
thdr  points  for  argument^  stated  that  they  should  contend 
that  the  declaration  was  bad  in  substance. 

0.  PoBock  was  in  support  of  the  demurrer  to  the  pleas, 
bat  was  stopped  by  the  Court,  who  expressed  a  wish  to  hear 
the  objections  which  were  to  be  raised  by  the  defendants 
to  the  declaration,  and  called  upon 

Peacocky  contrL — [Parke,  R — The  question  to  be  argued 
is,  whether  the  fact  of  the  directors  having  proceeded  to 
judgment,  after  action  brought  to  recover  the  amount  due 
by  the  plaintiff  upon  the  shares  he  held,  and  having  also 
declared  the  shares  to  be  forfeited,  the  plaintiff  is  entitled 
to  be  placed  in  his  original  position?  What  was  the  effect 
of  the  declaration  of  forfeiture?  Had  the  directors  the 
power  to  declare  the  shares  forfeited,  in  addition  to  having 
proceeded  to  enforce  the  payment  due  on  them?  Had  they 
the  right  to  do  both?]  It  is  submitted,  that,  according  to 
the  construction  of  the  deed,  the  directors  had  the  power 
to  adopt  either  remedy,  but  not  botL  It  appears  from  the 
pleadings,  that  they  proceeded,  first  to  enforce  payment, 
and  then  to  declare  a  forfeiture.  Having  made  their  elec- 
tion  as  to  the  remedy,  the  declarr^ion  of  forfeiture  is 
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1846.  wholly  tt>lcL  It  must  be  admitted  by  the  plaintiff,  that  the 
defendants  could  not  do  both.  The  judgment  is  an  extin- 
guishment of  the  original  debt^  so  that  the  directors,  at  all 
events,  could  not  declare  the  shares  forfeited.  The  judg- 
ment satisfied  the  debt,  in  the  same  way  that  payment 
would  have  done.  The  plaintiff  is  not  entitled  to  restitu- 
tion, as  that  would  give  him  the  costa  [He  referred  to 
Bac.  Abr.  tit  "  Extinguishment,"  (D.);  King  y,  Hoare(a); 
Via  Abr.  tit  "Audita  Querel&,''n.  3,  &  8;  Bac.  Abr."Audit& 
Querel4,"(R),  p.  247.] 

0.  Pottocky  in  support  of  the  declaration. — ^It  may  be  con- 
ceded that  the  plaintiff  cannot  rely  upon  that  portion  of 
this  declaration  by  which  he  seeks  for  restitution.  It  is 
admitted  that  the  directors  could  not  adopt  both  reme^ 
dies,  but  they  might  declare  the  forfeiture  at  any  time  after 
the  expiration  of  the  month.  That  being  so,  the  defend- 
ants have  thus  abandoned  their  other  remedy,  and  the 
plaintiff  is  entitled  to  succeed  by  this  audit&  querela. 
[He  cited  T'wmer  y.  Davies  (b)^  and  the  cases  collected  there}. 
[Parke^  B. — ^The  question  lies  in  a  narrow  compass,  but  the 
difficulty  arises  from  the  language  of  the  deed  being  not 
altogether  free  from  obscurity.] 

The  paities  agreed  to  be  bound  by  the  judgment  of  the 
Ciourt  with  respect  to  the  yalidity  of  the  declaration. 

Our.  adv.  vult 

Pollock,  C.B.,  now  said — ^The  parties  in  this  case  having 
consented  that  the  questions  arising  upon  the  pleas  should 
not  be  the  subject  of  our  judgment,  but  that  we  should  con- 
fine the  judgment  of  the  Court  to  the  question,  whether  the 
declaration  be  good  or  bad,  I  have  to  pronounce  the  judg- 
ment of  the  Court  in  favour  of  the  defendants  in  audit& 

(a)  13  M.  &  W.  494.  (b)  2  SaancL  147. 
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querela,  upon  the  gronnd  that  the  declaration  cannot  be 
sustained.     Upon  looking  at  the  terms  of  the  deed  under 
which  this  Company  was  established,  it  appears  that  they 
had  the  power  either  to  sue  or  to  declare  the  shares  for- 
feited, in  respect  of  which  there  was  a  neglect  to  pay  the 
calla    We  entirely  go  along  with  that  part  of  the  argu- 
ment of  the  learned  counsel  for  the  plaintiff,  in  which  he 
contends  that  it  was  not  competent  for  the  Company  to 
adopt  both  remedies.    We  think  they  could  not  at  once 
enforce  the  calls  by  action,  and  at  the  same  time  declare 
the  shares  forfeited,  so  as  to  enable  them  to  sell  them,  and 
treat  them  as  belonging  to  the  Company  after  the  forfei- 
ture.   The  question  between  the  parties  is,  what  is  the 
effect  of  a  judgment  upon  a  call,  followed  up  by  a  declar- 
ation that  the  shares  are  forfeited?     The  plaintiff  con- 
tends, that  the  declaration  of  forfeiture  is  an  abandonment 
of  the  action,  and  that,  therefore,  he  has  a  right  to  suc- 
ceed upon  the  auditft  quereUl,  to  protect  him  from  the  ef- 
fects of  the  judgment  so  abandoned.    On  the  part  of  the 
defendants  it  was  contended,  that  the  Company  cannot  have 
both  remedies,  and  that,  having  elected  to  proceed  by  ac- 
tion, the  declaration  of  forfeiture  is  a  nullity;  and  we  are 
of  that  opinion.    The  terms  of  the  deed  are,  that,  on  the 
'^neglect  or  refusal  of  any  shareholder  to  pay  the  sum  of  1 251 
per  share  within  one  calendar  month  after  notice  from  the 
board  of  directors,  together  with  such  interest  (if  any)  as 
the  board  shall  think  fit,  not  exceeding  BL  per  cent,  frx>m 
the  date  of  the  instrument;  or  upon  the  neglect  or  refusal 
of  any  shareholder  to  pay  any  further  instalment  or  call, 
for  or  upon  his  share  or  shares  in  the  said  capital,  on  or 
before  the  day  appointed  for  payment,  or  within  one  calen- 
dar month  afler  such  day,  then  and  in  either  of  such  cases 
the  party  so  neglecting  or  refusing  shall,  in  respect  of  every 
share  as  to  which  there  shall  have  been  such  neglect  or  re- 
fusal, cease  to  have  any  right  to,  or  to  exercise  any  of  the 
privileges  of  a  shareholder,  until  he  shall  have  paid  the  Aill 
amount  due  in  respect  of  such  share,  together  with  such 
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2^^  further  sum  (if  any),  by  way  of  intereet  or  fine  thereon,  as 
may  be  deteimined  upon  by  the  board  of  directors,  under 
the  provisions  therein  contained;  and  that  it  shall  be  law- 
ful for  the  said  board  of  directors,  at  any  time  afler  the  ex- 
piration of  such  respective  one  calendar  month,  either  to 
apportion  such  sum  as  they  may  think  just,  by  way  of  in- 
terest or  fine  on  the  amount  so  due,  or  to  vary  such  sum 
as  shall  be  paid  by  way  of  interest  or  fine,  according  to  the 
delay  in  payment  thereof,  and  to  limit  a  day  for  the  pay- 
ment of  such  interest,  and  apportion  the  same,  and  to  de- 
clare, in  default  of  payment  thereof  on  or  before  such  day 
so  limited,  the  shares  in  respect  to  which  such  default  shall 
be  made  shall  thenceforth  be  absolutely  forfeited."  It  was 
contended  that  the  words  ''at  any  time  after  "gave  the  direc- 
tors a  power  to  declare  the  shares  forfeited,  notwithstanding 
there  mi^t  have  been,  in  the  mean  time,  an  action  com- 
menced and  a  judgment  recovered  for  the  amount  of  the 
call  and  interest  so  due  from  the  shareholder.  We  are  of 
opinion  that  such  is  not  the  true  construction  of  the  deed, 
with  reference  to  that  part  of  the  case.  It  goes  on :  "  Or 
it  shall  be  in  the  discretion  of  the  board  at  once  to  declare 
that  such  shares,  as  to  which  the  fiill  amount  shall  not 
have  been  paid,  shall  thenceforth  be  forfeited  to  the  Com- 
pany." This  part  clearly  shews  that  the  two  powers  were 
put  alternately,  and  that  the  Company  could  not  have  the 
benefit  of  both,  but  would  be  bound  to  confine  themselyes 
to  the  one  or  to  the  other.  A  little  further  on  in  the  deed 
there  is  this  proviso : — "  Provided  always,  that  it  shall  be 
lawful  for  the  board  of  directors,  if  they  shall  think  fit,  to 
enforce  the  payment  of  the  amount  due  in  respect  of  the 
said  sum  of  1262^  per  share,  or  to  become  due  in  respect  of 
any  such  further  instalment  or  call,  with  interest,  from 
any  person  who  shall  make  default  in  the  payment  of  the 
same,  instead  of  declaring  forfeited  any  share  on  which 
such  amount  of  such  instalment  shall  have  been  unpaid 
as  aforesaid"    It  appears  to  us,  that  they  might  either  sue. 
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or,  instead  of  soing,  that  is,  enforcing  the  payment,  they 
might  declare  the  shares  forfeited;  but,  the  one  being 
expressly  said  to  be  in  substitution  of  the  other,  we  are 
of  opinion  that  the  Company  cannot  resort  to  botL 

If  that  be  so,  then  the  next  question  is,  whether  there 
IS  a  period  at  which  they  must  be  considered  to  have 
elected  the  one  remedy  rather  than  the  other,  so  as  to  be 
precluded  from  resorting  to  the  other.  Now,  without  say- 
ing what  would  be  the  effect  of  an  action  commenced  and 
abandoned  before  judgment,  it  appears  to  us,  that  the 
commencement  of  an  action,  and  the  proceeding  to  the 
point  of  judgment,  is  a  conclusiye  election  on  the  part  of 
the  Company,  which  precludes  them  afterwards  from  de- 
claring the  shares  forfeited.  It  appears  to  us,  therefore, 
that  the  Company  having  in  this  case  elected  to  bring  an 
action,  and  to  obtain  judgment  thereon,  cannot  afterwards 
declare  the  shares  forfeited;  and  we  think  that  their  de- 
claration, that  the  shares  were  forfeited,  is  invalid,  and,  in 
&ct,  a  nullity.  The  plaintiff  in  audit4  querela,  therefore, 
has  no  ground  to  come  to  the  Court  Our  judgment,  there- 
fore, will  be  for  the  defendants  in  audita  querell^  upon  the 
insufficiency  of  the  declaration.  Upon  the  pleas  we  give 
no  opinion. 

Judgment  {ar  the  defendants  in  audita  querela. 
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further  sum  (if  any),  by  way  of  interest  or  fine  thereon,  as 
may  be  deteimined  upon  by  the  board  of  directors,  under 
the  provisions  therein  contained;  and  that  it  shall  be  law- 
ful for  the  said  board  of  directors,  at  any  time  afler  the  ex- 
piration of  such  respeotiye  one  calendar  month,  either  to 
apportion  such  sum  as  they  may  think  just,  by  way  of  in- 
terest or  fine  on  the  amount  so  due,  or  to  vary  such  sum 
as  shall  be  paid  by  way  of  interest  or  fine,  according  to  the 
delay  in  payment  thereof,  and  to  limit  a  day  for  the  pay- 
ment of  such  interest,  and  apportion  the  same,  and  to  de- 
clare, in  default  of  payment  thereof  on  or  before  such  day 
so  limited,  the  shares  in  respect  to  which  such  default  shall 
be  made  shall  thenceforth  be  absolutely  forfeited."'  It  was 
contended  that  the  words  ''at  any  time  after^gave  the  direc- 
tors a  power  to  declare  the  shares  forfeited,  notwithstanding 
there  mi^t  have  been,  in  the  mean  time,  an  action  com- 
menced and  a  judgment  recovered  for  the  amount  of  the 
call  and  interest  so  due  from  the  shareholder.  We  are  of 
opinion  that  such  is  not  the  true  construction  of  the  deed, 
with  reference  to  that  part  of  the  case.  It  goes  on:  "  Or 
it  shall  be  in  the  discretion  of  the  board  at  once  to  declare 
that  such  shares,  as  to  which  the  fiill  amount  shall  not 
have  been  paid,  shall  thenceforth  be  forfeited  to  the  Com- 
pany/' This  part  clearly  shews  that  the  two  powers  were 
put  alternately,  and  that  the  Company  could  not  have  the 
benefit  of  both,  but  would  be  bound  to  confine  themselves 
to  the  one  or  to  the  other.  A  little  further  on  in  the  deed 
there  is  this  proviso : — "  Provided  always,  that  it  shall  be 
lawful  for  the  board  of  directors,  if  they  shall  think  fit,  to 
enforce  the  payment  of  the  amount  due  in  respect  of  the 
said  sum  of  1251  per  share,  or  to  become  due  in  respect  of 
any  such  further  instalment  or  call,  with  interest,  from 
any  person  who  shall  make  default  in  the  payment  of  the 
same,  instead  of  declaring  forfeited  any  share  on  which 
such  amount  of  such  instalment  shall  have  been  unpaid 
as  aforesaid''    It  appears  to  us,  that  they  might  either  sue, 
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or,  instead  of  suing,  that  is,  enforcing  the  payment,  they      ^  IQ^ 
might  declare  the  shores  forfeited;  but,  the  one  being 
expressly  said  to  be  in  substitution  of  the  other,  we  are 
of  opinion  that  the  Company  cannot  resort  to  both. 

If  that  be  so,  then  the  next  question  is,  whether  there 
is  a  period  at  which  they  must  be  considered  to  have 
elected  the  one  remedy  rather  than  the  other,  so  as  to  be 
precluded  from  resorting  to  the  other.  Now,  without  say- 
ing what  would  be  the  effect  of  an  action  commenced  and 
abandoned  before  judgment,  it  appears  to  us,  that  the 
commencement  of  an  action,  and  the  proceeding  to  the 
point  of  judgment,  is  a  conclusive  election  on  the  part  of 
the  Company,  which  precludes  them  afterwards  from  de- 
claring the  shares  forfeited.  It  appears  to  us,  therefore, 
that  the  Company  having  in  this  case  elected  to  bring  an 
action,  and  to  obtain  judgment  thereon,  cannot  afterwards 
declare  the  shares  forfeited;  and  we  think  that  their  de- 
claration, that  the  shares  were  forfeited,  is  invalid,  and,  in 
fi&ct,  a  nullity.  The  plaintiff  in  audita  querela,  therefore, 
has  no  ground  to  come  to  the  Court  Our  judgment,  there- 
fore, will  be  for  the  defendants  in  audita  querela,  upon  the 
insufficiency  of  the  declaration.  Upon  the  pleas  we  give 
no  opinion. 

Judgment  for  the  defendants  in  audita  querela. 
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1648. 


Nov.  11. 


Re  Babtlett,  Clerk. 

JDBAMWELL,  on  a  former  day  (November  8)  in  the  pre- 
sent term,  moved,  on  behalf  of  the  Rev.  J.  Bartlett,  in- 
cumbent of  a  perpetual  curacy  in  the  county  of  Hereford, 
for  a  rule  calling  on  the  Bishop  of  Hereford  to  shew  cause 


Under  the 
54th  section  of 
1  &  2  Vict 
c.  106,  where 
it  shall  appear 
to  the  bishop 

personTSding  ''^^y  ^  prohibition  should  not  be  directed  to  him,  to  re- 
wUh^^  dio-  ^*^°  ^™  ttom  giving  notice  to  the  patron  of  the  per- 
oese,  having     petual  curacy,  under  the  1  &  2yict  c.l06  (a),  8.58,  that  the 

neither  license 
for  non-resi- 

denoe  nor  le^  cause  of  ezemptionf  does  not  soffidently  rende,  the  bishop  has  the  power  to 
issue  his  monition  to  sach  person,  to  require  him  to  redde,  and  to  make  a  retam.  Imprisonment 
for  a  crime  is  do  legal  cause  of  exemption  within  the  meaning  of  the  statute.  The  question 
as  to  the  fiwt  of  non-residence,  or  the  suflBoiency  of  the  excuse  for  it>  is  for  the  detennination 
of  the  bishop,  and  the  remedy  against  his  judgment  thereon  is  by  appeal  to  the  archbishop. 
Under  the  58th  section,  if  thebenefice  continues  one  whole  year  under  sequestration  issued 
under  the  provisions  of  the  act  for  disobedience  of  the  order  requiring  residence,  the  benefice 
becomes  void ;  the  subsequent  provision  in  that  section,  as  to  giving  notice,  is  only  for  the 
purpose  of  giving  the  bishop  a  right  to  present  by  lapee,  and  not  for  the  puipose  of  creating 
an  avoidance. 


(a)  Sect.  54  enacts,  "  that,  in 
eveiy  case  in  which  it  shall  appear 
to  the  bishop  that  any  spiritual 
person  holding  any  benefice  within 
his  diocese,  and  not  having  a  li- 
cense to  reside  elsewhere  than  in 
the  house  of  residence  belonging 
thereto,  nor  having  any  legal  catue 
of  exemption  from  rmdenoe^  doee 
not  suficienUy,  acoording  to  the 
true  meaning  and  intent  of  thie 
acty  reside  in  euch  benefice^  it  ehaU 
be  lawful  for  auch  bishop j  instead 
of  proceeding  for  penalties  under 
this  act,  or  for  penalties  incurred 
before  the  passing  of  this  act,  un- 
der the  act  of  the  57th  year  of  his 
Majesty  King  George  the  Third, 
or  after  proceeding  for  the  same, 
to  issue  or  cause  to  be  issued  a 
monition  to  such  spiritual  person, 
requiring  him  forthwith  to  pro- 
ceed to  and  to  reside  on  such 
benefice,  and  perform  the  duties 
thereof,  and  to  make  a  return  to 
such  monition  within  a  certain 


number  of  days  after  the  issuing 
thereof;  provided,  that  in  every 
such  case  there  shall  be  thirty 
days  between  the  time  of  issuing 
such  monition  on  such  spiritual 
person,  in  the  Aianner  hereinafter 
directed,  and  the  time  specified 
in  such  monition  for  the  return 
thereto:  and  the  spiritual  person 
on  whom  any  such  monition  shall 
be  served,  shall,  within  the  time 
specified  for  that  puipoee,  make 
a  return  thereto  into  the  registry 
of  the  diocese,  to  be  there  filed; 
and  it  shall  be  lawful  for  the 
bishop  to  whom  any  such  return 
shall  be  made,  to  require  such  re- 
turn, or  any  facts  contained  there- 
in, to  be  verified  by  evidence; 
and  in  eveiy  case  where  no  such 
return  shall  be  made,  or  where 
such  return  shall  not  state  such 
reasons  for  the  non-residence  of 
such  spiritual  person  as  shall  be 
deemed  satisfactoiy  by  the  bishop, 
and  where  such  return,  or  any  of 
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benefice  was  void.    It  appeared  from  the  affidavit,  that 
the  applicant  was  in  the  Queen's  Prison,  undergoing  sen- 
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the  &ct8  oontained  therein,  shall 
not  be  BO  verified  as  aforesaidi 
when  snch  verification  shall  have 
been  required,  it  shall  be  lawfdl 
tot  the  bishop  to  issae  an  order  in 
writing  under  his  hand  and  seal, 
requiring  such  spiritual  person  to 
proceed  and  reside  as  aforesaid, 
within  thirty  days  after  such  or- 
der shall  have  been  served  upon 
him,  in  like  manner  as  is  herein- 
after directed  with  respect  to  the 
■erfioe  of  monitions;  and  in  case 
of  non-compliance  with  such  or- 
der, it  shall  be  lawful  for  the 
bishop  to  sequester  the  profits  of 
such  benefice  until  such  order 
shall  be  complied  with,  or  such 
sofiicient  reasons  for  non-compli- 
ance therewith  shall  be  stated  and 
proved  as  aforesaid,  &c.  Provided 
always,  that  any  such  spiritual 
person  may,  within  one  month 
after  service  upon  him  of  the  or- 
der for  any  such  sequestration, 
appeal  to  the  archbishop  of  the 
provinoe,  who  shall  make  such 
order  relating  thereto  or  to  the 
profits  that  shall  have  been  so  se- 
qaestered  as  aforesaid,  for  the 
return  of  the  same  or  any  part 
thereof  to  such  spiritual  person, 
or  to  such  sequestrator,  at  the  suit 
of  any  creditor,  (as  the  case  may 
be),  or  otherwise  as  may  appear 
to  such  archbishop  to  be  just  and 
proper ;  but,  nevertheless,  such  se- 
questration shall  be  in  force  dur- 
ing such  appeal." 

Sect.  58  enacts,  **  that,  if  the 
benefice  of  any  spiritual  person 
diall  continue  for  the  space  of  one 
whole  year  under  sequestration. 


issued  under  the  provisions  of 
this  act,  for  disobedience  to  the 
bishop's  monition  or  order  requir-r 
ing  such  spiritual  person  to  reside 
on  his  benefice,  or  if  such  spiritual 
person  shall,  under  the  provisions 
of  this  act,  incur  two  such  seques- 
trations in  the  space  of  two  years, 
and  shall  not  be  relieved  with  re- 
spect to  either  of  such  sequestra- 
tions upon  appeal,  such  benefice 
shall  thereupon  become  void ;  and 
it  shall  be  lawful  for  the  patron 
of  such  benefice  to  make  donation 
or  to  present  or  nominate  to  the 
same,  as  if  such  spiritual  person 
were  dead;  and  the  bishop,  on  such 
benefice  so  becoming  void,  shall 
give  notice  in  writing  under  his 
hand  to  such  patron,  which  notice 
shall  either  be  delivered  to  such 
patron  or  left  at  his  usual  place 
of  abode,  or  if  such  patron  or 
place  of  abode  shall  be  unknown, 
or  shall  be  out  of  England,  such 
notice  shall  be  twice  inserted  in 
the  London  Oaxette^  &c.;  and 
every  such  notice  shall  state  that 
the  patron,  or  place  of  abode  of 
the  patron,  is  unknown,  or  that 
he  is  said  to  be  out  of  England, 
(as  the  case  may  be),  and  that  the 
benefice  will  lapse,  at  the  furthest, 
after  the  expiration  of  one  year 
from  the  secondpublication  there- 
of as  aforesaid;  and  upon  any  such 
avoidance  it  shall  not  be  lawful  for 
the  patron  to  appoint  by  donation 
or  present  or  nominate  to  such 
benefice  so  avoided  the  person  by 
reason  of  whose  non-residence  the 
same  was  so  avoided." 


In  re 
Babtlbtt. 
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1848.  tence  of  imprisonment  for  two  years,  for  the  publication  of 
jnre  a  libel.  His  imprisonment  commenced  on  the  16th  of  No- 
vember, 1846.  On  the  22nd  of  December  in  that  year, 
the  then  Bishop  of  Hereford  issued  his  monition,  under  the 
64fth  section  of  the  1  &  2  Vict,  a  106.  To  this  a  return  had 
been  made,  alleging,  by  way  of  excuse  for  non-residence, 
amongst  other  things,  the  said  imprisonment  The  Bishop, 
deeming  the  excuses  insufficient,  on  the  10th  of  March, 
1847,  made  an  order  under  his  hand  and  episcopal  seal, 
for  the  applicant  to  reside  on  the  benefice  within  thirty 
days  after  the  service  of  the  order.  This  order  not  having 
been  complied  with,  a  sequestration  issued  on  the  26th  of 
Hay  following,  which  was  duly  served  and  put  in  force. 
The  applicant  then  appealed  to  the  Archbishop,  but  he 
confirmed  the  proceedinga  The  Bishop  was  about  to  take 
further  steps  in  the  proceeding. 

BramweU,  in  support  of  the  motion. — ^The  present  case 
turns  upon  the  construction  to  be  put  upon  the  1  &  2 
Vict  a  106,  which  statute  contains  many  provisions  for 
enforcing  the  residence  of  the  clergy.  The  first  question 
which  arises  is,  whether,  under  the  58th  section,  the  appli- 
cant can  be  said  to  have  disobeyed  the  Bishop's  moni- 
tion. Now  the  word  "  disobedience,"  used  in  the  preced- 
ing section,  implies  the  power  to  obey.  It  means  a  volun- 
tary disobedience.  The  applicant,  being  in  prison,  had 
not  the  power,  though  he  might  have  had  the  will,  to 
obey  the  Bishop's  monition.  The  Bishop,  therefore,  had 
no  jurisdiction  in  this  case.  [Parke,  B. — The  words  of 
the  64th  section  are,  ^'if  it  shall  appear  to  the  Bishop,'' 
and  not,  whether  a  particular  state  of  facts  exist  or  not 
The  remedy  of  the  applicant  is  by  appeal.  Pollock,  C.  R 
— The  applicant  is  a  spiritual  person  holding  a  benefice 
within  the  Bishop's  diocese,  not  having  a  legal  cause  of 
exemption.  It  appears  to  me  that  you  do  not  observe  the 
distinction  which  exists  between  legal  exemption  from  the 
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Bishop's  jurisdiction,  and  the  excuse  which  the  Bishop  1B48. 
shall  consider  sufficient]  It  is  submitted  that  the  imprison-  in  re 
ment  is  a  legal  cause  of  exemption.  [Aldersany  R — ^By  le- 
gal exemption,  I  understand  such  cases  as  are  exempted  by 
the  act,  as  in  the  case  of  the  heads  of  houses  in  the  uniyer- 
sitiesLJ  The  Bishop  is  about  to  take  the  next  step,  and  treat 
the  benefice  as  forfeited  under  the  58th  section,  and  it  is 
submitted  that  he  should  not  do  this,  as  the  applicant  has 
not  disobeyed  the  monition  within  the  meaning  of  the  act 

In  the  next  place,  the  120th  section  enacts,  that  ''the 
year  shall  be  deemed  to  commence  on  the  first  day  of 
January,  and  be  reckoned  therefrom  to  the  thirty-first 
day  of  December,  both  inclusive."  Now,  although  the  be- 
nefice has  continued  under  sequestration  for  the  space  of 
three  hundred  and  sixty-five  days,  it  is  has  not  been  so  for 
a  "  whole  year,"  within  the  meaning  of  the  act  [Parke,  B., 
referred  to  Sharpe  v.  Bhide  (a).] 

Lastly,  non-residence  is  an  offence  against  the  laws  eccle- 
siastical, under  8  &  4  Vict  c.  86,  and  therefore  the  Bishop 
should  have  proceeded  against  him  under  the  provisions  of 
that  a^  The  23rd  section  prohibits  any  other  proceeding 
from  being  adopted  than  under  that  act,  when  the  case 
falls  within  it  [PoUock,  C.  B. — ^We  will  take  time  to  look 
into  the  act]  It  may  be  right  to  state,  that  an  application 
for  a  prohibition  in  the  present  case  was  made  in  last 
term  to  the  Court  of  Queen's  Bench,  which,  however,  they 
refused  (a). 

•  Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^An  application  was  made  a  few  days  ago 
by  Mr.  BrarmueU,  for  a  rule  for  a  prohibition  against  the 
present  Bishop  of  Hereford,  to  prohibit  him  from  proceed- 

(a)  II  Jur.  328. 
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1848.       ing  to  give  notice  to  the  patron  of  a  perpetual  curacy,  of 

/i»  re        wliich  the  applicant  was  incumbent,  under  the  58th  section 

Baxfuxt.     of  the  act  1  &  2  Vict  c.  106.     Having  read  the  affidavit 

of  the  applicant,  and  considered  the  clauses  of  that  statute, 

we  are  all  of  opinion  that  the  rule  ought  to  be  refused. 

It  appears  from  the  affidavit,  that  the  applicant,  Mr. 
Bartlett,  was  sentenced  on  the  16th  of  November,  1846,  to 
two  years'  imprisonment  in  the  Queen's  prison,  for  libel, 
and  committed  to  prison  on  that  day.  On  the  22nd  of  De- 
cember in  the  same  year,  the  then  Bishop  of  Hereford,  the 
present  Archbishop  of  York,  issued  his  monition  to  the 
applicant,  imder  the  54th  section  of  the  same  act,  to  which 
a  return  was  made,  alleging,  as  an  excuse  for  non-resi- 
dence, the  want  of  a  residence  house,  and  also  the  in- 
ability of  the  applicant  to  reside,  in  consequence  of  the 
sentence  of  the  Court  of  Queen's  Bench,  and  other  matters. 
The  Bishop  deemed  the  reasons  stated  in  this  return  to  be 
unsatisfactory,  and  on  the  10th  of  March,  1847,  made  an 
order  under  his  episcopal  seal,  for  the  applicant  to  reside, 
and,  that  order  not  having  been  complied  with,  caused  on 
the  26th  of  May,  1847,  a  sequestration  to  issue,  which  was 
duly  served  on  the  applicant,  and  put  in  force.  Against 
this  sequestration  the  applicant  appealed  to  the  Arch- 
bishop of  Canterbury,  who  confirmed  the  proceedings. 

The  application  is  now  made  to  prohibit  all  further  pro- 
ceedings under  the  58th  section,  by  the  present  Bishop,  on 
the  ground  that  he  has  no  jurisdiction,  because  the  orders 
of  the  late  bishop  were  without  jurisdiction,  and  those  of 
the  present  bishop  must  be  also  void  for  the  same  reason. 
We  are  of  opinion  that  the  late  bishop  had  jurisdiction, 
and  that  his  orders  were  not  void.  The  54th  section  gives 
the  Bishop  the  power  to  issue  a  monition,  where  it  appears 
to  him  that  a  person  holding  a  benefice  within  his  diocese, 
having  neither  license  for  non-residence,  nor  l^al  cause 
of  exemption,  does  not  sufficiently  reside.  The  monition 
is  to  require  the  spiritual  person  to  reside,  and  to  make  a 


Babtlett. 
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return.  In  this  case  the  applicant  was  a  spiritual  person,  1848. 
holding  a  benefice  in  the  Bishop's  diocese,  and  he  had  no  jn  re 
license  for  non-residence,  nor  any  legal  cause  of  exemption; 
for  we  all  are  clearly  of  opinion,  that  the  inability  to  reside, 
in  consequence  of  being  imprisoned  for  a  crime,  was  no 
legal  cause  of  exemption  within  the  true  meaning  of  the 
statute.  It  is  equally  clear  that  he  did  not  reside,  though 
that  is  a  circumstance  on  which  the  Bishop  is  to  decide 
for  himself.  The  Bishop  had,  therefore,  without  doubt,  the 
power  to  issue  the  monition.  To  that  monition  the  appli- 
cant made  a  return,  stating  reasons  for  non-residence,  and, 
under  the  54th  section,  the  Bishop  had  unquestionably  a 
right  to  determine  on  the  sufficiency  of  those  reasons,  and 
to  adjudicate  whether  they  were  satisfactory  or  not  He 
did  so  decide,  and  then  the  statute  gives  him  power  to 
order  the  spiritual  person  to  reside  in  thirty  days,  and,  in 
case  of  non-compliance  with  that  order,  to  sequestrate  the 
profits  until  such  order  should  be  complied  with,  or  suffi- 
cient reasons  stated  and  proved  for  non-compliance. 

It  is  clear,  that,  in  this  case,  the  order  was  not  complied 
with,  nor  any  reasons,  satisfactory  to  the  Bishop,  assigned 
for  such  non-compliance;  and  therefore  the  sequestration 
was  valid 

If  the  Bishop  formed  a  wrong  judgment  on  the  fact  of 
non-residence,  or  the  sufficiency  of  the  excuse  for  it,  the 
remedy  was  under  the  54th  section,  by  appeal 

There  was  no  want  of  jurisdiction  in  the  late  bishop  to 
order  the  sequestration;  and  the  sequestration,  the  appeal 
having  failed,  was  valid  That  being  so,  we  cannot  pro- 
hibit the  present  bishop  from  proceeding,  on  the  ground 
that  the  sequestration  was  invalid 

The  58th  section  requires  no  further  proceeding  by  the 
Bishop,  in  order  to  render  the  benefice  void.  It  provides, 
that,  if  the  benefice  continues  one  whole  year  under  se- 
questration issued  under  the  provisions  of  that  act,  for 
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1848. 

In  re 
Babtleit. 


disobedience  of  the  monition  reqiiiring  residence,  the  bene- 
fice shall  become  void. 

The  benefice  has  continued  under  such  a  sequestration 
for  the  required  period.  The  subsequent  provision  as  to 
giving  notice,  is  only  for  the  purpose  of  giving  the  Bishop 
a  right  to  present  by  lapse,  not  for  the  purpose  of  cre- 
ating an  avoidance;  and  that  provision  does  not  in  the 
least  affect  the  applicant,  for,  without  the  notices,  the 
patron  might  present  We  cannot,  therefore,  interfere  by 
issuing  a  prohibition. 

We  have  been  informed,  after  the  conclusion  of  the  argu- 
ment, that  the  Court  of  Queen's  Bench  had  refused  a  prohibi- 
tion, and  we  entirely  concur  in  the  propriety  of  that  refusal 

Rule  refused. 


J^ov.  17. 

A  declaration 
in  indebitatus 
assumpsit 
stated,  that 
the  defendant 
was  indebted 
to  the  plaintiff 
in  SOOL,  for 
work,  labour, 
&c.  of  the 


M'Gregob  V,  Gbavbs. 

Assumpsit.— The  declaration  stated,  that  the  defend- 
ant, on  &c.,  was  indebted  to  the  plaintiff  in,  to  wit,  800I. 
for  work  and  labour,  care,  diligence,  joumies,  and  attend- 
ances of  the  plaintiff,  by  him  then  done,  performed,  and 
bestowed  as  an  attorney  and  solicitor  of  and  for  the  de- 
fendant and  at  his  request,  and  for  other  work  and  labour, 
plaintiff,  as  an   care,  diligence,  joumies,  and  attendances  of  the  plaintiff, 

attorney,  for 

the  defendant,  by  him  then  douc,  performed,  and  bestowed,  as  an  at- 
quest,  and  for  torucy  and  Solicitor,  in  and  about  divers  businesses,  at  the 
^nh^  ^^^'^'  ^^^^^^*'  ^^  *^®  defendant ;  and  for  fees  due  and  of  right 
by  him  done  payable  to  the  plaintiff  by  the  defendant  in  respect  thereof; 
ant,  and  at  his  Ai^d  for  materials  by  the  plaintiff  then  provided  in  and 
fOT  moniMMid  ^^^^*  *^^  ^aid  work  and  labour  so  done  respectively,  as 
for  Uie  defend-  aforcsaid,  at  the  request  of  the  defendant;  and  for  monies 

ant  ("  at  hu  ^ 

request"  omit- 
ted), and  for  monies  had  and  received  for  the  use  of  the  pliuntiff,  and  for  monies  found  to 
be  due  from  defendant  to  plaintiff  on  an  account  stated,  Ac. : — Held,  on  motion  in  arrest  of 
judgment,  that  the  declaration  was  sufficient  after  verdict ;  that  it  contained  one  count  only, 
and  that  the  jury  were  to  be  presumed  to  have  given  their  verdict  on  that  part  of  it  which 
was  sufficient. 


V. 

Gbavbb. 
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then  paid,  laid  out,  and  expended  by  the  plaintiff  for  the        1848. 

defendant;  and  for  monies  then  had  and  received  by  the     m'Greoob 

defendant  for  the  use  of  the  plaintiff;  and  for  monies  found 

to  be  due  from  the  defendant  to  the  plaintiff  on  an  account 

then  stated  between  them.   And  the  defendant  afterwards, 

to  wit,  on  the  day  and  year  aforesaid,  in  consideration  of 

the  premises  respectively,  promised  the  plaintiff  to  pay  him 

the  said  sum  of  money  above  mentioned  on  request;  yet 

the  defendant  had  disregarded  his  promise,  and  had  not 

paid  the  said  sum  of  money,  or  any  part  thereof;  to  the 

plaintiff's  damage,  &c. 

The  defendant  pleaded  non-assumpsit,  upon  which  plea 
issue  was  joined.  At  the  trial  of  the  cause,  at  the  Mid- 
dlesex Sittings  in  the  present  term,  before  Pladt,  B.,  the 
plaintiff  obtained  a  verdict. 

Martin  now  moved  to  arrest  the  judgment. — The  de- 
claration is  bad,  for  omitting  to  state  that  the  monies  paid 
&a  for  the  plaintiff  by  the  defendant  were  paid  &;c.  at  the 
defendant  s  request.  [Parke,  B. — A  part  of  the  count  is 
good;  and  it  is  to  be  presumed  that  the  jury  have  given 
their  verdict  upon  that  part  which  is  good.]  Here  are 
several  counts,  according  to  one  of  the  New  Rules,  H.  T., 
4  Will  4,  by  which  it  is  ordered,  that,  "  where  several 
debts  are  alleged  in  indebitatus  assumpsit  to  be  due  in 
respect  of  several  matters,  ex.  gr.  for  wages,  work,  labour, 
&c,  and  the  like,  the  statement  of  each  debt  is  to  be  con- 
sidered as  amounting  to  a  several  count  within  the  mean- 
ing of  the  rule  which  forbids  the  use  of  several  counts, 
though  one  promise  to  pay  is  only  alleged  in  considera- 
tion of  all  the  debts.''  [Parke,  B. — ^There  is  only  one 
count  here.  In  order  to  constitute  several  counts,  there 
ought  to  be  several  sums.  Pollock,  C.  B. — ^We  cannot 
grant  a  rule  to  shew  cause  why  the  judgment  should  not 
be  arrested,  as  part  of  the  count  is  good;  and  upon  that 
part  we  must  presume  the  verdict  was  given.    The  in- 
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M'Qreqor 

V. 

Graves. 


sufficient  part  of  the  count  may  be  rejected]     Parke,  B., 
referred  to  Doe  A  Lawrie  v.  DythaU  (a). 

Per  Curiam  (b). — There  wUl  be  no  rule. 


(a)  7  B.  &  C.  70. 
(h)  Pollock,  C.  B.,  Parke,  B., 
Alderwn,  B.,  Balfe,  B. 


Rule  refused  (c). 

(c)  See  Morse  v.  James,  11  M. 
&  W.  831. 


iVW.  24. 

The  affidavit 
in  support  of 
a  plea  in  abate- 
ment, for  the 
nonjoinder 
of  other  co- 
defendants,  un- 
der 8  &  4  WiU, 
4,  0.42,  8.  8, 
must  state  the 
residences  at 
the  time  of 
plea  pleaded ; 
and  therefore, 
an  affidavit 
which  states 
the  residences 
of  such  co- 
defendants  at 
the  time  of  the 
commence- 
ment of  the 
Buit,  is  bad, 
although  the 
plea  gives  the 
residences  at 
the  time  of 
the  pleading 
thereof,  and 
the  affidavit 
states  the  plea 
to  be  true  in 
substance  and 
in  fad. 


White  v.  Gascoyne  and  Others. 

X  HIS  was  an  action  of  debt  for  money  lent,  for  interest, 
and  on  an  account  stated.  The  defendant  Grascoyne  plead- 
ed in  abatement  the  nonjoinder  of  sixty-three  other  de- 
fendants. The  plea  was  in  the  ordinary  form,  and  stated 
that  each  and  every  of  those  defendants  "  before  and  at 
the  time  of  this  action,  resided,  and  still  doth  reside,  within 
the  jurisdiction  of  this  Court.''  The  affidavit  in  verifica- 
tion of  the  plea  stated,  that  "  the  plea  hereunto  annexed  is 
true  in  svhstance  and  in  fact,  and  that  the  persons  therein 
named,  at  the  time  of  the  commencement  of  this  suit,  resided 
respectively  as  follows" — (setting  out  the  residences  of  the 
parties). 

Lush,  on  a  previous  day  in  the  present  term,  obtained 
a  rule  calling  on  the  defendant  Gascoyne  to  shew  cause 
why  this  plea  should  not  be  set  aside,  with  costs,  on  the 
ground  of  the  insufficiency  of  the  affidavit 

0.  T,  White  now  shewed  cause. — The  affidavit  in  sup- 
port of  the  plea  sufficiently  complies  with  the  statute  3  & 
4  Will.  4,  c.  42,  s.  8,  which  enacts,  "  that  no  plea  in  abate- 
ment for  the  nonjoinder  of  any  person  as  a  co-defendant, 
shall  be  allowed  in  any  court-  of  common  law,  unless  it 
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shall  be  stated  in  such  plea^  that  such  person  is  resident         IS48. 
within  the  jurisdiction  of  the  Court,  and  unless  the  place        White 
of  residence  of  such  person  shall  be  stated  with  convenient     gascoynb. 
certainty  in  an  affidavit  verifying  such  plea"    Now  the 
plea  states,  that  each  of  the  defendants  ''  stiU  doth  reside 
within  the  jurisdiction  of  this  Court;"  and  the  affidavit 
states  that  the  plea  is  true  in   substance  and  in  fact. 
[Parke,  R — ^The  objection  to  this  affidavit  is,  that  it  goes 
on  to  state,  that  at  the  commencement  of  the  suit  the  se- 
veral defendants  resided  at  certain  places  therein  named; 
the  affidavit  does  not  give  the  residences  of  the  parties  at 
the  time  when  the  plea  was  pleaded.]     The  places  of  resi- 
dence are  given  with  convenient  certainty.     The  affidavit 
states  the  residence  at  the  commencement  of  the  suit;  and 
it  will  be  presumed  that  such  residence  continues  until 
it  is  denied  by  a  counter  affidavit:  3  Starkie  on  Evid.  937. 
[PoBock,  C.  R — ^That  is  a  fact  which  cannot  be  presumed 
to  exist  where  it  ought  to  be  stated,  but  is  omitted  in  an 
affidavit   Parke,  B. — The  statute  clearly  requires  the  affi- 
davit to  give  the  residence  at  the  time  of  the  plea,  and 
not  of  the  commencement  of  the  suit     The  proceedings^ 
therefore,  are  irregular.] 


Feb  Curiam  (a), 


Lush,  contr^,  was  not  called  upon. 


Rule  absolute. 


(a)  PoSoek,  C.  B.,  Parke,  B.,  Aldersm,  B.,  Bol/e,  B. 


3S  EXCHEQUER  REPOBTa 

1848. 

„     c*A  SoAMES  and  Another  v.  Cooper. 

Ifov.  24.         —J 

A  defendant  JXeW,  on  a  former  day  in  the  present  term,  had  obttoned 
to^nte™a  suff-  *  ^®  Calling  on  the  plaintiffs  to  shew  cause  why  they 
S?^^  w^^^^r^    should  not  bring  the  writ  of  trial  and  record  in  the  above 

ine  Bt&t>  V  & 

10  Vict.  o.  95,  cause  into  Court,  in  order  that  the  defendant  might  enter 
prive  the  plain-  ^  suggestion  thcrcon  to  deprive  the  plaintiffs  of  costs,  pur- 
wftho^^      suant  to  the  stat.  9  &  10  Vict.  c.  95,  s.  129,  and  why  the 

moving  to  set    gtun  of  18Z.  IOa,  paid  by  the  sheriff*  of  Surrey  to  the  plain- 
aside  me  judg- 
ment, in  case     tiffs  for  costs,  should  uot  be  refunded  to  the  defendant 

]JJ^^^g^jL  I*  appeared  from  the  affidavits,  that  the  action  was  tried 

on  the  27th  of  July  last,  on  a  writ  of  trial  before  the  un- 
der-sheriff of  Middlesex,  in  which  the  plaintiffs  claimed 
and  recovered  a  sum  under  20^. ;  that  the  cause  of  action 
arose  wholly  within  the  jurisdiction  of  the  county  court 
of  Wandsworth,  and  that  the  parties  dwelt  within  twenty 
miles  of  each  other.  It  was  also  stated,  that  neither  plain- 
tiffs nor  defendant  were  officers  of  the  said  county  court 
On  the  27th  of  the  same  month,  a  summons  was  taken 
out  at  chambers,  before  Alderson,  B.,  to  enter  a  suggestion, 
which  was  dismissed,  on  the  ground  that  it  was  not  stated 
in  the  affidavits  that  the  defendant  was  not  an  officer  of 
the  county  court.  On  the  29th  a  notice  was  served  on  the 
plaintiffs'  attorney,  to  the  effect  that  the  defendant  would 
resist  the  payment  of  costs;  but  on  the  same  day  costs 
were  taxed,  the  defendant  being  present  and  protesting 
against  the  taxation;  execution  was  issued,  and  the  costs 
were  paid  by  the  defendant  under  protest.  Final  judg- 
ment had  been  signed  for  the  amount  of  the  sum  awarded 
by  the  verdict,  but  a  blank  was  left  for  the  amount  of 
costs. 

Lush  now  shewed  cause. — This  is  not  the  proper  form 
of  application,  neither  is  it  in  time.  The  judgment  has 
been  put  upon  the  roll.   The  application  should  have  been 
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to  set  aside  the  judgment  on  payment  of  costs,  and  then        1848. 
to  enter  the  suggestion.  Soaiies 

V, 

COOPEB. 

BeWy  in  support  of  the  rule. — A  blank  has  been  left  for 
the  costs.  [Parke,  B. — ^This  application  is  not  in  the  pro- 
per form.  The  motion  ought  to  be  framed  to  set  aside  the 
jadgment  on  payment  of  costs,  and  then  to  enter  the  sug- 
gestion. The  suggestion  cannot  be  entered  on  the  record 
whilst  the  judgment  stands  good.  There  would  then  be  an 
inconsistency  on  the  record.] 

Pbb  Curiam  (o). — ^The  rule  must  be  discharged,  with 
costa 

Rule  discharged,  with  costs  (6). 

(a)  PoSock,  C.  B.,  Parkey  B.  Alderson,  B.,  Bolfe,  B. 

(6)  Smith  v.  Roberts.  ^^^• 

iHIS  was  a  rule  to  enter  a  suggestion,  in  which  the  same  objection 
was  made,  and  the  preceding  case  was  relied  upon  against  the  rule. 
The  Court  acted  on  the  above  case,  and  discharged  the  rule,  with  costs. 

BtmH  shewed  cause;  Hawkins  contra. 

The  following  cases  were  also  cited: — Oodson  v.  noydia)^  Bond  v. 
BaUey{p)y  Badddey  v.  OHiver  (c),  Brook  v.  Tidy  {d), 

(a)  4  Dowl.  P.  C.  167.  (c)  I  Dowl.  P.  C.  678, 

{6)  3  I>owL  P.  C.  808.  {d)  10  Jur.  967. 
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Nov,  25. 


The  master  of 
a  Teasel,  navi- 
gating it  him- 
self as  pilot, 
after  a  duly 
licensed  pilot 
has  oiiered 
himself,  is  not 
liable  to  the 
penalty  impos- 
ed  by  the  70th 
section  of  the 
6  Geo  4,  0. 
125  (the  Ge- 
neral Pilot 
Act),  although 
he  is  liable  to 
double  the 
amount  of  the 
pilotage  of  the 
yessel,  within 
the  58th  sec- 
tion. 


Beilby  v.  Shephebd. 

X  HIS  was  an  action  of  debt,  to  recover  a  sum  not  ex- 
ceeding 50{.  nor  less  than  20/.,  as  a  penalty  alleged  to  be 
incurred  by  the  defendant,  who  was  the  master  of  a  ship, 
for  a  breach  of  the  70th  section  of  the  stat  6  Geo.  4, 
c.  125  (a),  commonly  called  the  General  Pilot  Act,  by 
continuing  in  the  charge  and  conduct  of  a  vessel  after  a 


(a)  Sect.  68  enacts,  ^Hhat  every 
master  of  any  ship  or  vessel,  who 
shall  act  himself  as  a  pilot,  or 
who  shall  employ,  or  continue 
employed,  as  a  pilot,  any  unli- 
censed person,  or  any  licensed 
person  acting  out  of  the  limits 
for  which  he  is  qualified,  or  be> 
yond  the  extent  of  his  qualifica- 
tion, after  any  pilot  licensed  and 
qualified  to  act  as  such,  within 
the  limits  in  which  such  ship  or 
yessel  shall  then  actually  be,  shall 
have  offered  to  take  charge  of 
such  ship  or  vessel,  or  have  made 
a  signal  for  that  purpose,  shall 
forfeit,  for  every  such  offence, 
double  the  amount  of  the  sum 
which  would  have  been  legally 
demandable  for  the  pilotage  of 
such  ship  or  vessel,  and  shall 
likewise  forfeit,  for  every  such 
offence,  an  additional  penalty  of 
5^.  for  every  60  tons  burthen  of 
such  ship  or  vessel,  if  the  cor- 
poration of  the  Trinity  House  of 
Deptford  Sound,  as  to  cases  in 
which  pilots  licensed  by  or  under 
the  said  corporation  shall  be  con- 
cerned, or  the  said  Lord  Warden 
for  the  time  being,  or  his  lieu- 
tenant for  the  time  being,  as  to 
cases  in  which  the  Cinque  Ports 


pilots  shall  be  concerned,  shall 
think  it  proper  that  the  person 
prosecuting  should  be  at  liberty 
to  proceed  for  the  recovery  of 
such  additional  penalty,  and  to 
certify  the  same  in  writing." 

Sect.  70  enacts,  **  that  it  shall 
be  lawful  for  any  licensed  pilot, 
within  the  limits  of  his  license, 
and  the  extent  of  his  qualifica- 
tion therein  expressed,  to  super- 
sede in  the  charge  of  any  ship  or 
vessel  any  person  not  licensed  to 
act  as  a  pilot,  or  not  licensed  so 
to  act  within  such  limits,  or  act- 
ing beyond  the  extent  of  his  qua- 
lification; and  every  jperson  as- 
suming or  continuing  in  the 
charge  or  conduct  of  any  ship  or 
vessel  without  being  a  duly  li- 
censed pilot,  or  without  being 
duly  licensed  to  act  as  a  pilot 
within  the  limits  in  which  such 
ship  or  vessel  shall  actually  be, 
or  beyond  the  extent  of  his  qua- 
lification, as  expressed  in  his  li- 
cense, after  any  pilot  duly  li- 
censed and  qualified  to  act  in 
the  premises  shall  have  offered 
to  take  charge  of  such  ship  or 
vessel,  shall  forfeit,  for  every  such 
offence,  a  sum  not  exceeding  M, 
nor  less  than  20^.** 
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pflot  duly  licensed  and  qualified  had  offered  to  take  charge        1848. 
of  her.     The  defendant  pleaded  not  guilty  "  by  statute," 
on  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  R,  at  the  sittings  in 
Middlesex,  after  Michaelmas  Term,  1846,  a  verdict  was 
found  for  the  defendant,  subject  to  a  motion  to  enter  the 
rerdict  for  the  plaintiff,  and  to  the  following  case : — 

The  plaintiff  is  the  clerk  of  the  wardens  of  the  corpora- 
tion of  the  Trinity  House  in  Eingston-upon-HulL    The  de- 
fendant is,  and  on  the  7th  of  October  was,  the  master  and 
owner  of  a  British  vessel,  called  the  *'  Nisus.""  The  action  is 
brought  to  recover  the  above-mentioned  penalty,  under 
the  following  circumstances: — On  the  7th  of  October,  1845, 
the  "  Nisus,"  a  British  vessel  of  76  tons,  was  lying  in  the 
river  Humber,  a  public  navigable  river,  and  within  the 
limits  of  the  jurisdiction  of  the  corporation  of  the  Trinity 
House  in  Kingston-upon-Hull,  and  in  the  course  of  a 
voyage  in  ballast,  and  then  drawing  less  than  six  feet  of 
water,  from  Ostend  to  Gainsborough,  a  port  or  place  also 
within  the  jurisdiction  of  the  said  corporation,  and  situate 
in  the  river  Trent,  a  public  navigable  river  falling  into 
the  Humber  at  a  point  further  from  the  sea  than  Eingston- 
upon-HulL    Whilst  there,  one  John  Bailey,  a  pilot,  duly 
qualified  and  licensed  by  the  said  corporation  of  the 
Trinity  House  in  Eingston-upon-Hull,  for  piloting  and 
navigating  ships  and  vessels  up  and  along  the  rivers 
Humber  and  Trent  to  Grainsborough  aforesaid,  the  said 
ship,  the  "  Nisus,"  being  then  within  the  limits  of  the  li- 
cense of  the  said  John  Bailey;  and  he  being  in  other 
respects  duly  qualified  to  take  the  charge  and  conduct  of 
the  said  ship  on  the  voyage  aforesaid,  exhibited  his  license 
to  the  said  defendant,  then  being  the  master  and  owner 
of  the  said  vessel,  and  in  charge  thereof  as  such  master, 
and  offered  to  the  defendant  on  board  thereof  to  take 
charge  of  the  said  ship  as  pilot  on  the  voyage  aforesaid, 
the  defendant  not  being  licensed  by  the  said  corporation. 
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1848.  ^  or  any  other  body,  to  act  as  a  pilot,  and  no  person  duly 
licensed  and  qualified  to  act  in  the  premises  as  pilot  being 
in  charge  thereof,  unless  the  Court  shall  think  that,  under 
the  circumstances,  the  defendant  was  so.  The  ofier  so 
made  by  the  said  John  Bailey  was  refused  by  the  de- 
fendant, who  continued  himself  in  the  charge  and  con- 
duct of  the  vessel,  and  conducted  it  to  Grainsborough. 
On  the  15th  of  November,  1845,  on  which  day  this  action 
was  commenced,  a  writ  of  summons  was  issued  out  of  this 
Court  against  the  said  defendant,  at  the  suit  of  the  said 
J.  Bailey,  to  recover  the  sum  of  21  2^.,  being  the  amount 
of  the  double  pilotage  alleged  to  be  forfeited  by  the  de- 
fendant for  the  refusal  by  the  defendant  to  accept  the 
services  of  the  said  J.  Bailey,  as  hereinbefore  set  forth, 
under  the  58th  section  of  the  above-mentioned  statute. 
The  defendant,  on  the  29th  of  November,  1845,  paid  to 
the  said  J.  Bailey  the  said  sum  of  2L  2«.,  with  costs.  The 
*'  Nisus,"  on  the  said  7th  of  October,  drew  less  than  six  feet 
of  water. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendant,  under  the  circumstances  set  forth  in  the 
case,  having  paid  the  said  2L  28.  and  costs,  is  liable  to  pay 
the  penalty  prescribed  by  the  70th  section  of  the  6  Geo.  4, 
c.125. 

If  the  Court  should  be  of  opinion  in  the  negative,  then 
the  verdict  for  the  defendant  is  to  stand,  or  the  judgment 
to  be  arrested,  if  the  Court  should  think  there  was  any 
ground  for  arresting  the  judgment,  and  that  the  defend- 
ant was  not  too  late  to  take  the  objection.  But  if  the 
Court  should  be  of  a  contrary  opinion,  then  the  verdict 
given  for  the  defendant  is  to  be  vacated,  and  in  lieu  thereof 
a  verdict  entered  for  the  plaintiflFfor  20t,  with  the  usual  da- 
mages and  costs,  and  judgment  is  to  be  given  accordingly. 

The  Court  is  to  be  at  liberty  to  draw  all  inferences  from 
the  facts  that  a  jury  ought  to  draw. 

Cowling^  for  the  plaintiff. — The  question  for  the  opinion 
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of  the  Court  is,  whether  the  defendant  in  this  case  comes  1848. 
within  the  true  meaning  of  the  70th  section  of  the  6  Greo. 
4,  a  125.  The  defendant,  no  doubt,  will  contend  that 
this  section  does  not  apply  to  the  master  of  a  vessel,  and 
that  he  is  within  the  provisions  of  the  58th  section.  It 
was  said  by  ParkCy  R,  in  delivering  the  judgment  of  this 
Court  in  the  case  of  Lacey  v.  Ingram  (a),  that  '^  the  ob- 
ject of  the  legislature  in  establishing  pilots  has  been  to 
secure,  as  far  as  possible,  protection  to  life  and  property, 
by  supplying  a  class  of  men  better  qualified  than  ordinary 
mariners  to  take  charge  of  ships  in  places  where,  from 
local  causes,  navigation  is  attended  with  more  than  com- 
mon difficulty.  To  effect  this  object,  it  has  in  general 
been  made  the  duty  of  the  master  of  every  ship,  on  ar- 
riving at  any  of  the  places  in  question,  to  take  a  pilot  on 
board,  and  to  give  up  to  him  the  navigation  of  the  vessel 
The  master,  however  well  qualified  to  conduct  the  ship 
himself,  is  bound,  under  a  penalty,  in  a  great  measure  to 
divest  himself  of  its  control,  and  to  give  up  the  charge  to 
the  pilot^'  The  act  appears,  by  its  recital,  to  have  been 
framed  for  the  purpose  of  the  prevention  of  that  loss  of 
life  and  property  which  often  occurs  from  the  ignorance 
and  misconduct  of  persons  taking  charge  of  vessels  as 
pilota  The  language  in  the  70th  section  is  very  general, 
and  applies  to  "  every  person;"  and  it  includes  the  master. 
Kimber  v.  Blanchard  (b)  was  a  case  under  the  3  Qeo.  1, 
c.  13,  8.  1,  which  enacted,  that  if  any  person  or  persons 
shall  take  upon  himself  or  themselves  to  pilot  any  ship 
from  Dover,  Deal,  or  the  Isle  of  Thanet,  to  any  place  or 
places  in  or  upon  the  said  rivers  of  Thames  and  Medway, 
before  he  or  they  shall  be  first  examined  by  the  Trinity 
House,  he  or  they  should  forfeit  20Z.  The  Court  of  Eing^s 
Bench  there  held  the  master  to  be  within  the  meaning  of 
the  act    The  language  of  that  act  seems  to  be  the  same 

(a)  6  M.  ^  W.  315.  (b)  2  W.  BL  690;  5  Burr.  2602. 


44  EXOHEQUBB  REFOBTS. 

1848.  as  that  of  the  present  [Rol/e^  B. — This  is  a  highly  penal 
act  That  case  is  commented  upon  by  Lord  TenterdeUy  in 
his  work  on  Shipping  (a),  and  he  puts  it  on  a  particular 
clause  of  the  act.  Here  there  are  clauses  to  embrace  the 
master  of  the  vessel,  and  other  unlicensed  persons.  It 
appears  to  me  at  present  to  be  perfectly  clear,  that  the 
master  is  not  within  the  70th  section,  but  that  he  is 
within  the  58th.  It  seems  to  me  that  the  legislature  ad- 
visedly omitted  the  case  of  the  master  in  the  70th  section. 
The  words  "  any  person,'"  in  the  69th,  have  relation  to 
pilots  who  have  forfeited  their  licenses.  There  is  clearly 
to  be  observed  a  distinction  in  the  different  clauses  of  the 
act  between  the  master  and  other  persons.  According  to 
your  argument,  the  master  would  be  liable  to  a  penalty 
under  the  69th  section.  Piatt,  B. — ^The  same  may  be  said 
of  the  66th  section,  in  which  the  word  "  person"  ap- 
plies to  persons  who  are  to  act  as  pilots.  The  ruling 
verbs  in  the  70th  section  are,  "  assuming  or  continuing" 
to  remain  in  the  charge  of  a  vessel  The  master  does 
neither  of  these.  The  70th  section  is  a  mere  continua- 
tion of  the  69th.]  He  also  cited  and  referred  to  Rex  v. 
Lambe(b);  48  Geo.  3,  a  104;  5  Geo.  2,  c.  20;  and  52  Geo.  3, 
c.  39. 

WilleSy  contrk,  was  not  heard,  the  Court  intimating  that 
they  would  hear  him  if  they  should  think  it  necessary. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldbbson,  B — ^This  was  an  action  of  debt,  to  recover 
against  the  defendant,  the  master  of  the  ship  "  Nisus,"  a 
penalty  of  20t,  alleged  to  have  been  incurred  by  hiih  un- 
der the  70th  section  of  the  Pilot  Act,  6  Geo.  4,  c.  125. 

(a)  8th  edit.  p.  197.  (b)  6  T.  R.  76. 
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The  facts  of  the  case  are  very  simple: — The  defendant,  1848. 
on  the  7th  of  October,  1845,  was  navigating  his  ship  up  the 
river  Humber,  on  a  voyage  from  Ostend  to  Gainsborough. 
Whilst  he  was  in  the  river,  one  John  Bailey,  a  duly  li- 
censed pUot,  tendered  himself  as  a  pilot,  to  take  charge  of 
the  ship.  The  defendant  refused  to  take  him,  and  con- 
tinued to  navigate  his  own  ship  to  Grainsborough.  The 
fee  to  which  Bailey  would  have  been  entitled  for  pilotage 
was  one  guinea;  and  on  the  15th  of  November,  1845,  he 
sued  out  a  writ  of  summons  in  this  Court,  to  recover  from 
the  defendant  the  sum  of  21.  28.,  being  double  the  amount 
of  the  pilotage;  and  on  the  29th  of  the  same  month  of 
November,  the  defendant  paid  the  said  John  Bailey  the 
said  sum  of  22.  28.,  and  the  costs  of  the  said  action.  On 
the  same  15th  day  of  November,  1845,  the  plaintiff  com- 
menced this  action;  and  the  question  is,  whether  he  is 
entitled  to  maintain  the  same. 

We  are  of  opinion  that  he  is  not  The  58th  and  several 
following  sections  of  the  act,  up  to  and  including  the  64th, 
contain  various  provisions  relative  to  the  masters  ^f  ship& 
The  58th  section  enacts,  that  every  master  who  shall  him- 
self act  as  pilot,  or  who  shall  employ,  or  continue  em- 
ployed, any  unlicensed  person  as  a  pilot,  after  a  duly  li- 
censed pilot  shall  have  offered  to  take  charge  of  the  ship, 
shall  for  every  such  offence  forfeit  double  the  sum  which 
would  have  been  legally  demandable  for  pilotage;  and 
likewise,  in  certain  cases,  not  including  the  present,  fur- 
ther penalties  mentioned  in  the  section. 

The  five  next  following  sections, — i  e.  sections  59,  60, 
61,  62,  and  63, — contain  provisions  exempting  masters, 
under  certain  circumstances,  from  the  obligation  of  taking 
a  pilot ;  and  section  64  imposes  a  penalty  on  any  master 
giving  false  information  to  the  pilot,  as  to  the  draught  of 
water  of  his  vesseL 

The  enactments  relating  specially  to  masters  cease  at 
this  64th  section;  and  then  sections  65,  66,  67,  68,  and 
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1848.  69,  contain  provisions  as  to  the  duties  of  pilots;  and  sec- 
tion 70  enacts,  that  it  shall  be  lawful  for  any  licensed 
pilot  to  supersede  in  the  charge  of  any  vessel  any  person 
not  licensed  to  act  as  a  pilot;  and  every  person  assuming 
or  continuing  in  the  charge  of  any  vessel  without  being  a 
duly  licensed  pilot,  after  any  duly  licensed  pilot  shall  have 
offered  to  take  charge  of  the  vessel,  shall  forfeit  a  sum  of 
20L  It  is  this  latter  penalty  that  the  plaintiff  seeks  to 
recover  in  this  action ;  and  the  question  is,  whether  the 
enactment  of  the  70th  section  extends  to  the  case  of  a 
master  navigating  his  own  vessel    We  think  it  does  not 

No  doubt  the  words  in  the  70th  section,  "  every  person," 
are  large  enough  to  include  the  master  himself,  as  well  as 
an  unlicensed  person  taking  on  himself  to  act  as  a  licensed 
pilot;  but,  reading  the  clause  in  connection  with  the  pre- 
ceding sections,  commencing  with  the  58th,  and  with 
section  71,  it  appears  to  us  manifest  that  the  legislature 
meant  to  make  a  distinction  between  the  case  of  the 
master  himself  navigating  his  own  vessel,  and  that  of  a 
stranger  taking  on  himself,  without  a  license,  to  act  as  a 
pilot 

The  master  is,  in  a  great  variety  of  cases,  wholly  ab- 
solved from  the  obligation  of  taking  a  pilot;  and  when  he 
is  not  so  absolved,  the  penalty  under  section  58  is  the 
payment  of  double  the  sum  which  would  have  been  due 
for  pilotage,  and  also  a  further  penalty  of  5L  for  every 
fifty  tons  burden  of  the  ship,  in  case  the  corporation  of 
the  Trinity  House  shall  sanction  the  proceeding  for  such 
Airther  penalty. 

The  offence  of  the  master  is  thus  completely  provided 
for;  and  if  it  be  possible  so  to  read  the  subsequent  clauses 
as  to  consider  them  inapplicable  to  the  case  of  masters, 
we  feel  bound  to  do  so,  for  it  is  scarcely  possible  to  be- 
lieve that  the  legislature  intended  to  subject  a  master 
to  two  distinct  penalties  for  one  and  the  same  offence, — 
i.  e.  one  penalty  to  be  recovered  from  him  as  master,  and 
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another  from  him  as  coming  under  the  general  descrip-  1848. 
tion  of  "every  person;"  and,  looking  at  the  clauses  in  Bkilby 
question,  we  feel  no  difficulty  in  so  construing  them  as  to  agg^Mn 
ayoid  this  anomaly;  for,  (as  we  have  already  intimated), 
the  enactments  more  immediately  relating  to  masters 
having  ceased  at  section  64,  and  the  following  sections 
containing  enactments  specially  concerning  pilots  and 
their  duties,  section  71  provides,  that,  notwithstanding 
anything  in  the  act  contained,  any  person  whatever  may 
lawfully  assume  and  continue  in  the  charge  of  any  ship 
when  no  licensed  pilot  has  offered  himself,  or  where,  from 
circumstances  of  distress,  the  master  has  been  obliged  to 
get  the  best  assistance  which  at  the  time  could  be  pro- 
cured. And  then,  having  this  section  in  view,  when  we 
are  construing  the  70th  section,  which  immediately  pre- 
cedes it,  and  which  is,  in  truth,  in  the  nature  of  a  proviso 
annexed  to  the  70th  section,  we  think  we  may  fairly  un- 
derstand the  penalty  imposed  by  the  70th  section  to  refer 
to  the  same  class  of  persons  as  are  clearly  contemplated 
by  the  71st;  namely,  persons  who,  not  being  licensed 
pilots,  have  assumed  or  continued  in  the  charge  of  vessels 
aspUotSy  either  because  no  regular  pilot  had  offered,  or 
because,  the  vessel  being  in  distress,  the  master  had  availed 
himself  of  such  assistance  as  necessary.  G^iis  makes  the 
whole  statute  consistent  and  just,  and  avoids  the  anomaly 
and  injustice  of  subjecting  a  party  to  be  twice  punished 
for  the  same  offence. 

The  only  authority  relied  on  by  Mr.  Cowling,  in  support 
of  the  plaintiff's  case,  was  the  case  of  Kvmber  v.  BUmr 
duird(a).  There,  no  doubt,  the  Court  of  King's  Bench 
held,  that  the  master  was  liable  to  the  penalty  imposed 
on  "  any  person"  navigating  a  vessel,  not  being  a  duly 
Ucensed  pilot, — and  quite  correctly;  for  the  action  there 
was  founded  on  the  3  Greo.  1,  c.  13,  in  which  there  is  no 

(a)  2  W.  BL  690;  5  Burr.  2602. 
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1848.        special  provision  for  the  case  of  the  master,  as  there  is  in 
Bkilbt       the  modern  act 
SHErassD         ^^^  *^^  reasons  we  have  given,  there  must  be  judgment 
for  the  defendant 

Judgment  for  the  defendant 


jViw.  7,  Stratton  V,  Mathews. 

An  affidavit  to  xN  this  case^  an  order  for  holding  the  defendant  to  baily 
^denh^&2  ^der  the  1  &  2  Vict  c.  110,  s.  3,  had  been  made  by 
^^^f:}\^\     Alderson,  B.,  upon  an  affidavit  which  stated,  "  that  the 

stated  that  the  »       ?      r  ...  . 

defendant  was  defendant  was  and  still  is  justly  and  truly  indebted  to 
deponent  in  deponent  in  the  sum  of  3372.,  that  is  to  say,  the  sum  of 
»y/'267f  iSt*^  267t  16a,  being  the  amount  of  debt,  and  691  4a,  being  the 
being  the         amount  of  costs  respectively  paid  by  deponent  to  Messra 

amount  of 

debt,  and  Cockbum  &  Co.,  bankers,  in  a  certain  action,  in  which 
amount  of  ^  the  Said  Messrs.  Cockburn  &  Co.  were  plaintiffs  and  the 
ooets,  refpeot-    deponent  the  defendant,  on  a  certain  bill  of  exchange 

ively  paid  by  *  '  ® 

deponent  to  0.  drawn  by  E.  Brace  upon  and  accepted  by  deponent  on  or 

on  a  bill  of  about  the  1st  November,  1845,  and  payable  three  months 

^wn  fy  B.  after  date,  and  which  said  bill  was  accepted  by  deponent 

andaccepted  qj^  ^}^q  request  of  the  defendant,  conveyed  through  the 

bydeponenton  ^  ^  *  ^  o      ^ 

thereauestof  said  K  Bracc  or  his  clerk,  and  for  the  accommodation 

convey^  of  the  defendant  and  other  persons,  the  deponent  never 

^ciwkfand  ^*^g  received  any  value  or  consideration  for  such  ac- 

fortheacoom-  ceptance;  and  which  said  bill  was  subsequently  indorsed 

modation  of 

the  defendant:  and  delivered  by  the  said  £.  Brace  to  the  defendant,  who 
affidavit  was  ^  thereupon  caused  the  same  to  be  discounted  at  the  said 
not  vitiated  ly  Messrs.  Cockburn  &  Co/s,  and  received  value  for  the  same, 

the  statement  ^  ^  ^  ' 

of  the  medium  as  deponent  hath  been  informed  and  verily  believea"' 

of  the  request, 
and  that  it  dis- 

awM  of  ac^n      Martin  now  moved  to  rescind  the  order.  First,  there  is 

for  the  costs,     j^q  sufficient  statement  of  a  debt,  inasmuch  as  the  affidavit 

does  not  positively  allege  that  the  defendant  requested  the 
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plaintiff  to  accept  the  bill^  but  merely  states  a  request 
"conveyed  tlirough  E.  Brace  or  his  clerk."  [Alderaon,  B., 
— ^If  those  words  had  been  omitted,  the  affidavit  would 
have  been  perfectly  good,  and  the  statement  of  the  medium 
through  which  the  request  was  conveyed  cannot  vitiate  it 
Besides,  an  affidavit  under  the  1  &  2  Vict  a  110,  is  not 
conclusive;  so  that  it  was  open  to  the  defendant  to  shew 
that  the  request  never  emanated  from  the  plaintiff.]  Se- 
condly, the  plaintiff  is  not  entitled  to  recover  from  the 
defendant  the  costs  incurred  in  defending  the  action  on 
the  bilL  [Parkey  R — Since  the  case  of  Janes  v.  Brooke  (a), 
there  can  be  no  doubt  that  the  party  for  whose  accom- 
modation a  bill  is  accepted  is  liable  not  only  for  the 
amount  of  the  bill,  but  also  the  costs  which  the  acceptor 
has  been  called  upon  to  pay.  This  affidavit,  therefore, 
discloses  a  good  cause  of  action  against  the  defendant  for 
a  sum  made  up  of  the  amount  of  the  bill,  and  the  costs  of 

the  former  action.] 

Rule  refused. 

(a)  4  Taunt.  464. 


1848. 


Stbatton 

V. 

Mathxwb. 


Di 


EiTCHBKMAN  v.  Skeel  and  Another,  Executors  of 

H.  NiCHOLL,  deceased 


Nov.  14. 


^EBT. — ^The  declaration  stated,  that  H.  NichoU,  since  Whereaooimt 
deceased,  in  his  lifetime  was  indebted  to  the  plaintiff  in  widmoney "* 
sot  for  wages,  and  for  work  and  labour,  and  for  money  £2^^^^***" 

joined  with  a 
count  for  work 
done  fer,  and  money  due  on  an  account  stated  with,  the  defendants,  as  ezecutorSy  and  the  jury 
flbimd  for  the  plaintiff,  with  general  damages,  the  Court  arrested  the  judgment.  Such  objeo- 
tioo  might  have  been  cured  by  a  verdict  for  the  defendant  on,  or  a  nolle  prosequi  entered  as 
to,  the  second  count. 

Where  general  damages  are  found  on  a  declaration  consisting  of  several  counts,  which  are 
good,  but  cannot  be  joined,  the  proper  course  is  to  arrest  the  judgment ;  where  some  <^  the 
counts  are  good  and  others  bad,  a  venire  de  novo  issues ;  but  in  the  case  of  a  single  count  con- 
taining good  and  bad  causes  of  action,  the  Court  will  neither  arrest  the  judgment  nor  grant  a 
▼enire  die  novo,  inasmuch  as  it  will  be  intended  that  the  damages  were  given  in  respect  of  the 
good  causes  of  action  only. 


VOL.  IIL 


B 


EZGH. 
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1848.  due  upon  an  account  stated,  which  sum  of  SOL  was  to  be 
ErrcHBNicAH  P&id  bj  H.  Nicholl,  deceased,  to  the  plaintiff,  on  request 
agl^.  And  also,  that  the  defendants,  as  executors  as  aforesaid, 
after  the  death  of  H.  Nicholl,  were  indebted  to  the  plain- 
tiff in  SOL  for  work  and  labour  by  the  plaintiff  then  done 
and  performed  for  the  defendants,  as  executors  as  afore- 
said, and  for  monej  found  to  be  due  from  the  defendants, 
as  such  executors  as  aforesaid,  on  divers  accounts  between 
the  plaintiff  and  the  defendants,  as  such  executors,  before 
then  stated  between  them;  and  which  last-mentioned  sum 
of  802.  was  to  be  paid  bj  the  defendants,  as  executors  as 
aforesaid,  to  the  plaintiff,  on  request''  Breach,  non-pay- 
ment by  H.  Nicholl  in  his  lifetime,  or  by  the  defendants, 
as  executors  as  aforesaid,  since  the  decease  of  H.  Nicholl. 

The  defendants  pleaded  "  never  indebted,"  with  other 
pleas. 

The  cause  was  tried  before  Rolfe,  B.,  at  the  London 
Sittings  in  last  Hilary  Term,  and  a  general  verdict  found 
for  the  plaintiff  for  the  debt  and  damages. 

Lush  having  obtained  a  rule  nisi  to  arrest  the  judg- 
ment, on  the  ground  of  a  misjoinder  of  the  causes  of  ac- 
tion, 

Miller  shewed  cause. — ^The  cases  of  Ashby  v.  Ashby  (a) 
and  TugweU  v.  Heyman  (b)  shew  that,  in  some  instances, 
an  executor  may  be  liable  in  his  representative  character 
on  a  cause  of  action  which  accrued  subsequent  to  the 
death  of  his  testator;  but,  after  the  case  of  Comer  v. 
Shew  (c),  it  is  conceded  that  a  count  for  work  and  labour 
by  the  defendant,  as  executor,  cannot  be  joined  with  a 
count  for  money  found  to  be  due  on  an  account  stated 
with  the  defendant  as  executor.    If,  therefore,  the  second 


(a)  7  B.  d?  C.  444.        (5)  3  Camp.  297.        (c)  3  M.  4r  W.  350. 


V, 

Skeel. 
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count  had  merely  contained  the  claim  for  work  and  labour,  1848. 
it  would  not  have  supported  the  verdict;  but  when  that  kitchenuah 
claim  is  coupled  with  another,  with  which  the  causes 
of  action  in  the  first  count  can  be  properly  joined,  the 
Court  will,  after  verdict^  presume  that  the  judge  directed 
the  jury  to  give,  and  that  the  jury  have  only  given, 
damages  in  respect  of  such  of  the  causes  of  action  as  were 
properly  joined:  Stennd  v.  Hogg  (a).  The  case  resembles 
a  count  in  slander,  containing  words  which  are  actionable 
coupled  with  words  not  actionable,  when  it  will  be  in- 
tended, after  verdict,  that  the  damages  were  awarded 
only  in  respect  of  the  actionable  part  At  all  events,  the 
Court  will  not  arrest  the  judgment,  but  only  grant  a  venire 
de  novo.  Wherever  a  bad  coimt  is  joined  with  a  good 
count,  and  general  damages  are  given,  a  venire  de  novo 
may  be  awarded:  Comer  v.  Shew  (6),  Leach  v.  Thomas  (c), 
^yrey  v.  Feamsides  (d).  [Parkey  B. — ^This  is  not  the  case 
of  a  bad  count  and  a  good  coimt,  but  of  a  misjoinder  of 
causes  of  action.  It  is  settled,  that  where  there  is  a  mis- 
joinder of  counts,  and  the  jury  find  general  damages,  a 
venire  de  novo  cannot  be  awarded.  The  question  here  is, 
whether  it  makes  any  difference  that  the  misjoinder  is  in 
two  parts  of  the  same  count] 

LuAy  in  support  of  the  rule. — ^This  case  is  distinguish- 
able firom  that  of  a  single  count  containing  a  good  and 
also  a  bad  caiise  of  action.  There,  perhaps,  the  Court 
would  presume  that  the  judge  directed  the  jury  to  find 
damages  in  respect  of  the  good  part  only.  Here  each 
count  contains  a  good  cause  of  action,  and  the  jury  are 
bound  to  find  on  every  part  of  each.  Comer  v.  Shew  (e) 
governs  the  present  case.    The  plea  of  non  assumpsit  raises 


(a)  1  Wms.  Saund.  228,  n.  1.  (d)  4  M.  &  W.  168. 

(&)  4M.  &  W.  163.  (e)  3  M.  ^  W.  350. 

(c)  2  M.  &  W.  427. 

e2 


V. 

Skbxl. 
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1848.  a  distinct  issue  on  each  and  every  part  of  the  counts. 
KiTCHENUAir  [Parke,  B. — In  Doe  d.  Lawrie  v.  DyebaU  (a),  the  Court 
said,  "  It  is  a  settled  rule,  that  if  the  same  count  contains 
two  demands  or  complaints,  for  one  of  which  the  action 
lies,  and  not  for  the  other,  all  the  damages  shall  be  re- 
ferred to  the  good  cause  of  action,  although  it  would  be 
otherwise  if  they  were  in  separate  counts."  Therefore,  if 
this  had  been  the  case  of  a  count  in  assumpsit  for  a  cause 
of  action  which  could  not  be  joined  with  another  good 
cause  of  action,  the  judgment  would  not  be  arrested;  but 
here  there  are  two  counts,  both  containing  good  causes 
of  action.  A  venire  de  novo  only  issues  on  a  supposed 
misconduct  of  the  juiy  in  making  a  defective  finding.] 

Pollock,  C.  B. — The  rule  must  be  absolute.  We  are 
bound  by  the  case  of  Comer  v.  Shew^  in  which  the  Court 
took  time  to  consider  their  judgment  In  that  case  there 
was  a  misjoinder  of  counts;  and,  the  jury  having  found 
general  damages,  the  Court  arrested  the  judgment  I 
cannot  distinguish  between  the  misjoinder  of  several  counts 
and  the  case  of  one  count  consisting  of  several  causes  of 
action  which  ought  not  to  have  been  joined. 

Pabke,  B. — I  am  of  the  same  opinion.  This  case  is  de- 
cided by  Comer  v.  Shew,  It  is  a  misjoinder  of  causes  of 
action  in  the  same  count;  and,  according  to  the  authority 
of  Comer  v.  Shew,  the  objection  cannot  be  cured  by  a 
venire  de  novo,  since  it  is  a  matter  in  which  the  jury  are 
bound  to  assess  the  damages  on  every  part  of  the  cause  of 
action.  It  is  true,  that,  if  the  jury  had  been  directed  to 
find  for  the  defendant  on  the  second  count,  the  defect 
would  have  been  cured.  So,  likewise,  if  a  nolle  prosequi 
had  been  entered  as  to  that  count;  but  general  damages 
having  been  assessed  upon  the  whole,  the  case  falls  within 

(a)  8  B.  A  C.  70. 
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the  principle  of  Comer  v.  Shew,  and  we  have  no  reason  to      vj[^^^ 
doubt  the  propriety  of  that  decision.  Ettchkniiah 


Skxel* 


Au>EB80Ny  R — Comer  v.  Shew  determined,  that  where 
two  counts  which  are  good,  but  cannot  be  joined,  are  im- 
properly joined,  the  course  is  to  arrest  the  judgment 
Here  the  declaration  consists  of  two  counts,  each  of  them 
good,  but  the  second  containing  a  cause  of  action  which 
cannot  be  joined  either  with  the  other  cause  of  action  in 
that  count  or  with  the  first  count.  It  is,  in  truth,  the  same 
as  three  counts,  (me  of  which  cannot  be  joined  with  the 
other  two. 

RoLFE,  B. — ^There  never  can  be  a  venire  de  novo,  except 
▼here  the  jury  must  find  differently,  in  order  to  make  the 
record  consistent  It  is  true,  that,  if  the  jury  had  found 
for  the  defendant  on  the  second  count,  the  objection  might 
haye  been  cured;  but  then  they  were  of  opinion  that  the 
plamtiff  had  made  out  his  case  upon  the  whole  declara- 
tion, and  they  were  bound  to  find  accordingly. 

Rule  absolute. 
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1848.  shotild  think  best,  hj  and  along  the  roads  which  might  be 
most  conveniently  made  for  that  purpose,  and  fiill  and  firee 
liberty  for  the  lessees,  their  executors,  &c.,  for  the  getting, 
selling,  and  carrying  away  the  said  coals,  and  clearing  the 
same  of  and  from  all  water,  gravel,  damp,  &a,  which  might 
obstruct  or  hinder  the  winning  or  working  of  the  said 
colliery,  they  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executors,  &&,  from  time  to  time  doing  as  little 
damage  as  migHt  be  to  the  owner  or  occupiers  of  the  said 
lands  and  premises.  And  that  by  the  same  indenture 
it  was  further  witnessed,  that,  for  and  in  consideration  of 
the  sum  of  420Z.  by  the  said  Joseph,  Matthew,  and  James 
Jaggar,  some  or  one  of  them,  paid  to  the  said  J.  Sykes,  in 
manner  following,  that  is  to  say,  the  sum  of  352.  on  or  be- 
fore the  2nd  of  February,  1805,  and  the  further  sum  of  352^ 
on  or  before  the  2nd  of  February  thence  next  following, 
and  so  successively  every  2nd  day  of  February  in  every 
year  until  the  full  end  and  term  of  twelve  years,  commenc- 
ing from  the  2nd  of  February  next  ensuing  the  day  of  the 
date  thereof;  and  that  the  said  Joseph,  Matthew,  and 
James  Jaggar  had  thereby  covenanted  to  pay  to  the  said 
J.  Sykes,  his  heirs  and  assigns,  the  sum  of  420^  by  yearly 
portions  as  aforesaid,  they  the  said  Joseph,  Matthew,  and 
James  Jaggar,  their  executors,  &a,  or  any  of  them,  should 
have  liberty  or  privilege  of  sinking  a  pit  or  pits  on  the 
said  closes,  or  any  part  thereof,  for  the  use  and  benefit  of 
getting  and  selling  coals  at  any  time  or  times  thereafter 
during  the  term  thereinbefore  granted  for  getting  and 
vending  coals  as  aforesaid,  at  their  will  and  pleasure,  and 
to  suit  the  convenience  of  them,  the  said  Joseph,  Matthew, 
and  James  Jaggar,  their  executors,  &c. ;  and  for  settling 
and  having  all  future  and  other  payments  more  than  the 
said  sum  of  4:201,  for  six  acres  of  coals  after  the  said  rate 
of  702.  per  acre,  to  be  paid  by  portions  as  aforesaid,  the 
said  J.  Sykes  did,  for  himself,  his  heirs,  his  executors,  &a, 
thereby  grant,  agree,  and  covenant  to  and  with  the  said 
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Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &a,  ^  1848. 
that,  for  and  notwithstanding  anything  thereinbefore  or 
after  contained  to  the  contrary,  they  the  said  Joseph,  Mat- 
thew, and  James  Jaggar,  their  executors,  &c.,  from  and 
after  the  commencing  of  digging  or  sinking  any  pit  or 
shaft  for  the  sale  of  coal  in  the  said  closes,  should  have  and 
enjoy  the  liberty  and  privilege  of  getting,  selling,  winning, 
and  working  the  said  coals  or  mines  in  as  large,  ample, 
and  beneficial  manner,  to  all  intents  and  purposes  whatso- 
ever, as  he  the  said  J.  Sykes  could  settle  and  assure  the 
same,  for  any  time  or  term  of  years,  computing  the  same 
from  such  time  as  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &a,  should  so  begin  to  sink  as 
aforesaid,  until  the  quantity  of  six  acres  of  coal  should  be 
gotten,  and  at  the  expiration  of  the  term  of  twelve  years, 
then  to  be  fairly  measured  at  the  joint  expense  of  the  said 
parties^  and,  upon  such  admeasurement  being  taken,  the 
full  quantity  of  six  acres  of  coal  being  not  then  gotten,  to 
have  liberty  to  get  the  remainder  as  aforesaid;  and  when 
all  the  coals  were  gotten  in  a  workmanlike  manner,  to  the 
quantity  of  six  acres,  then  the  said  business  of  getting  and 
selling  coal  to  be  carried  on  as  aforesaid,  until  such  time 
as  all  the  coals  in  the  .said  closes  be  gotten  and  disposed  of 
by  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  ex- 
ecutors, &a;  paying,  or  causing  to  be  paid,  to  the  said  J. 
Sykes,  his  heirs  and  assigns,  for  every  acre  of  coal  to  be 
gotten  over  and  above  the  aforesaid  quantity  of  six  acres, 
the  sum  of  702.  per  acre,  to  be  paid  for  by  the  said  Joseph, 
Matthew,  and  James  Jaggar,  their  executors,  Szc,  to  the 
said  J.  Sykes,  his  heirs  or  assigns,  yearly  and  every  year, 
in  such  proportions  as  the  sale  and  consumption  of  the 
said  coals  should  or  might  happen  to  amount  to,  according 
to  the  admeasurement  being  taken  thereof  by  the  said  se- 
veral parties,  their  respective  executors,  &a ;  and  that  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executors, 
kc^  should  have  full  and  free  liberty  and  privilege  of  get- 
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JL^B48.  ^  ting  stones  in  some  convenient  part  of  the  said  closes,  at 
any  time  or  times  of  getting  and  vending  the  said  coals, 
for  the  use  of  making  and  repairing  roads  for  the  use  and 
benefit  of  carrjring  away  the  said  coals  when  gotten,  making 
satisfaction  for  the  same  to  the  said  J.  Sjkes,  his  heirs 
or  assigns,  as  they  were  then  sold  for,  per  yard:  to  have 
and  to  hold  all  and  singular  the  before-mentioned  to  be 
thereby  granted  coals,  premises,  and  privileges  unto  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executors, 
&C.,  from  the  2nd  of  February  then  next  ensuing,  for  and 
during  the  term  of  twelve  years  then  thence  next  ensuing 
and  folly  to  be  complete  and  ended,  yielding  and  paying 
therefore  to  the  said  J.  Sykes,  his  heirs,  &c.,  the  yearly 
rent  of  352^,  at  the  times  and  in  manner  thereinbefore 
specified:  provided  always,  and  upon  condition,  that,  if 
the  said  yearly  rent,  or  any  part  thereof,  should  at  any 
time  or  times  be  in  arrear  and  unpaid  by  the  space  of 
thirty  days  next  after  any  day  or  time  whereat  or  whereon 
the  same  ought  to  be  paid  as  aforesaid,  although  not  de- 
manded, then  and  from  thenceforth  those  presents  should 
be  absolutely  void,  in  case  the  said  J.  Sykes,  his  heirs  or 
assigns,  should  at  any  time  afterwards  choose  the  same  to 
be  void,  but  not  otherwise;  and  the  said  J.  Sykes  did,  for 
himself,  his  heirs,  &c.,  thereby  grant,  agree,  and  covenant 
to  and  with  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executors,  &c.,  that,  on  payment  of  the  rents,  and 
performance  of  the  covenants,  conditions,  provisoes,  and 
agreements  in  these  presents  specified  or  mentioned,  to 
be  by  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  &c.,  paid  and  performed  respectively,  they  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executors, 
&c.,  should,  and  lawfully  might,  peaceably  and  quietly, 
without  any  eviction,  ejectment,  suit,  let,  or  disturbance 
of,  from,  or  by  the  said  J.  Sykes,  his  heirs,  &c.,  have,  hold, 
occupy,  and  enjoy  all  the  said  coals,  premises,  privileges, 
and  appurtenances  whatsoever,  and  also  full  and  free 
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liberty  for  the  said  lessees,  their  executors,  &c.,  to  fix  all      ^848. 
necessary  gins  or  engines,  and  build  cabins  in  the  said 
closes,  and  the  same  to  remove  and  take  away,  as  occasion 
might  require;  and  also  to  make  roads  and  ways  for 
horses,  carts,  and  carriages,  in  and  over  the  said  closes 
aforesaid;  and  the  said  Joseph,  Matthew,  and  James  Jaggar 
did,  and  every  of  them  did,  jointly  and  severally,  for  him- 
self and  themselves,  their  respective  executors,  &a,  thereby 
grant,  agree,  and  covenant  to  and  with  the  said  J.  Sykes, 
his  heirs  and  assigns,  that  they,  the  said  Joseph,  Matthew, 
and  James  Jaggar,  their  executors,  &c.,  should  and  would, 
in  every  year  during  the  said  term  of  twelve  years,  well 
and  truly  pay  and  cause  to  be  paid  unto  the  said  J.  Sykes, 
his  heirs,  fcc,  the  clear  yearly  rent  above  thereby  reserved, 
and  every  part  thereof,  at  the  times  and  in  the  manner 
thereinbefore  appointed  for  payment  of  the  same  respect- 
ively; and  should  and  would  pay,  bear,  and  discharge  all 
taxes,  lays,  assessments,  and  impositions  whatsoever,  which 
should  or  might  be  taxed,  layed,  assessed,  or  imposed  upon, 
or  become  due  or  payable  out  of,  for,  or  in  respect  of  the 
said  intended  colliery,  whether  parliamentary  or  other- 
wise; and  should,  whenever  any  of  the  said  intended  pits 
or  shafts  ceased  to  be  used,  other  than  one  pit  or  shaft, 
which  it  was  agreed  should  be  from  time  to  time  left  open 
for  air  or  vent  during  the  said  term,  at  their  respective 
costs  and  chaiges  sufficiently  fence  about  all  such  pits  as 
should  be  kept  open  for  air  or  any  other  necessary  use,  to 
prevent  men  and  cattle  from  falling  therein;  and  also 
should  and  would,  at  the  end  or  sooner  determination  of 
the  term  thereby  granted,  make  the  ground  to  be  used  as 
and  for  roads  for  carrying  off  the  said  coals,  only  levelling 
the  same;  and  should  and  would,  at  the  expiration  of 
getting  of  coals  aforesaid,  yield  up  and  leave,  and  cause  to 
be  yielded  up  and  left,  the  possession  of  the  said  granted 
premises,  and  every  part  thereof,  peaceably  and  quietly,  in 
such  repair  as  aforesaid,  unto  the  said  J.  Sykes,  his  heirs 
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2^48^  or  assigns;  and  that  the  said  J.  Sykes,  his  heirs  or  assigns, 
or  any  of  them,  or  any  other  person  or  persons  whatsoever 
by  his,  their,  or  any  of  their  order,  should  or  might,  at 
any  time  or  times  thereafter  during  the  said  term,  come 
and  go  into,  upon,  and  from  the  said  hereby  granted  coal 
mines  and  premises,  or  any  part  thereof,  to  view  the  same, 
without  suit  or  disturbance;  and  that  the  said  J.  Sykes,  his 
heirs,  &;c.,  should  not  nor  would,  at  any  time  or  times  dur- 
ing the  term  of  getting  the  said  coal  in  the  said  closes, 
suffer  or  cause  to  be  suffered  or  made  any  road  or  roads, 
drain,  or  drains,  in  the  said  closes  of  land,  for  the  use  and 
benefit  of  any  other  person  or  persons  other  than  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executors, 
&;c.  In  witness  whereof  &c.,  (executed  by  all  parties). — 
Averments:  that,  after  the  making  of  the  said  indenture, 
and  after  the  2nd  of  February,  1805,  the  said  Joseph,  Mat- 
thew, and  James  Jaggar  became  entitled  to  the  mines  of 
coal  therein  mentioned,  for  the  term  and  interest  by  the 
said  indenture  granted,  and  being  so  entitled,  they  entered 
generally  into  the  said  coal  mines,  veins,  and  seams  of  coal, 
and  commenced  digging  and  sinking  pits  for  getting  coals; 
that  they  did  win  and  get  in  a  workmanlike  manner, 
before  the  expiration  of  the  said  term  of  twelve  years,  the 
said  quantity  of  six  acres  of  the  said  coal,  and  thereupon 
they,  their  executors,  administrators,  and  assigns,  became 
entitled  to  win  and  get  all  the  coals  which  remained  to  be 
gotten  under  the  closes  in  the  indenture  mentioned,  pay- 
ing for  the  same  at  the  rate  of  701.  per  annum;  that^ 
before  the  said  times  when  &c.,  the  said  Joseph  Ja^ar 
died,  whereupon  Matthew  Jaggar  and  James  Jaggar  be- 
came entitled  to  the  coal  mines  for  the  residue  of  the  said 
term;  that  Matthew  Jaggar  died,  whereupon  James  Jag- 
gar became  entitled  to  the  coal  mines  for  the  residue  of 
the  said  term;  that  James  Jaggar  made  his  will,  and 
thereby  devised  all  his  estate  in  the  said  coal  mines  to 
Kobert  Jaggar,  James  Jaggar,  and  William  Jaggar,  whom, 
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together  with  one  John  Jaggar,  he  appointed  his  executors ;  J1848. 
that  afterwards  James  Jaggar  died;  that  Robert  Jaggar, 
James  Jaggar,  and  William  Jaggar,  duly  proved  the  said 
will,  and  took  upon  themselves  the  burthen  of  the  execution 
thereof,  and  then,  as  such  devisees  and  executors  as  afore- 
said, elected  to  take  the  aforesaid  estate  or  interest  so 
conveyed  by  the  aforesaid  indenture  to  the  said  Joseph 
Jaggar,  Matthew  Jaggar,  and  James  Jaggar,  their  execu* 
tors,  fee,  as  aforesaid,  by  way  of  use,  under  and  by  virtue 
of  the  statute  for  transferring  uses  into  possession,  and 
then  elected  that  the  said  indenture  should  operate  and 
enure  under  the  said  statute;  whereupon  the  said  Robert 
Jaggar,  James  Jaggar,  and  William  Jaggar,  as  such  devi- 
sees and  executors,  became  entitled  to  the  said  coal  mines 
for  the  residue  of  the  said  term.  The  plea  then  alleged 
the  entry  of  the  plaintiffs,  under  colour  of  a  certain  charter 
of  demise,  upon  the  said  coal  mine  and  veins  of  coal; 
whereupon  the  defendants,  there  remaining  eighteen  acres 
of  the  said  coal  un worked  and  ungotten,  as  the  bailiffs  and 
servants  of  Robert  Jaggar,  James  Jaggar,  and  Matthew 
Jaggar,  devisees  and  executors  of  James  Jaggar,  and  by  their 
authority,  broke  and  entered  the  said  coal  mine  and  veins 
of  coal,  in  which  &c.,  for  the  purpose  of  winning  and  taking 
the  remainder  of  the  said  coal,  &&,  quae  sunt  eadem,  &c 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  the  defendants  failed  to  shew  any  title  to  or  interest 
in  the  locus  in  quo  in  the  executors  of  James  Jaggar; 
tkat  it  did  not  appear  whether  the  said  Joseph  Jaggar, 
Matthew  Ja^ar,  and  James  Jaggar,  elected  in  what  man- 
ner the  deed  should  operate;  that  the  alleged  election 
after  the  death  of  James  Jaggar,  that  the  deed  should 
operate  under  the  Statute  of  Uses,  was  inoperatiye;  that 
no  legal  estate,  but  a  matter  in  contract  at  most,  vested  in 
the  grantees  under  the  deed,  after  the  six  acres  of  coal 
were  gotten,  or  the  term  of  twelve  years  had  expired.— 
Joinder  in  demurrer. 
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1648.^  Malins  argued  in  support  of  the  demurrer,  in  last  Trinity 

Term  (June  5  and  9). — The  instrument  set  out  in  the 
plea  is  either  a  lease  for  twelve  years  or  for  the  life  of 
the  grantees,  if  it  operate  as  a  grant  at  common  law.  On 
the  face  of  it,  it  purports  to  be  a  lease  for  twelve  years 
only.  It  conveys  the  right  of  taking  coal  for  that  period, 
or  until  six  acres  are  exhausted.  If  it  be  treated  as  a 
grant  at  common  law,  it  is  in  respect  of  a  freehold  interest^ 
which  could  not  be  created  without  a  limitation  to  the 
grantees  and  their  heirs.  It  is  suggested  that  it  might 
operate  under  the  Statute  of  Uses,  and  so  not  be  subject 
to  the  technical  rule  which  requires  the  extent  of  interest 
to  be  measured  out  But  a  party  who  takes  under  the 
statute  must  elect  not  to  take  at  common  law:  Miller  v. 
Oreen  (a).  The  question  then  is,  whether,  under  all  the 
circumstances,  the  instrument  is  to  be  treated  as  a  lease  at 
common  law,  or  under  the  Statute  of  Uses.  It  is  submitted 
that  it  is  a  lease  at  common  law.  Assuming,  however,  that 
the  lessees  had  a  right  of  election  so  as  to  make  it  operate 
under  the  statute,  no  election  has  been  made  in  due  time 
The  intention  was  to  grant  a  lease  for  twelve  years,  com- 
mencing in  February,  1805,  and  the  plea  does  not  aver 
that  the  lessees  continued  in  possession  after  the  year  1816, 
but  only  alleges,  that,  after  the  respective  deaths  of  each, 
the  survivor  "became  entitled  to  the  powers,  liberties, 
privileges,  licence,  and  authority  aforesaid.''  Conceding 
that,  when  a  deed  may  operate  either  at  common  law 
or  under  the  Statute  of  Uses,  the  grantee  has  a  right 
to  choose  the  mode  of  operation  most  beneficial  to  him- 
self, still  he  must  elect,  if  not  before  or  at  the  time 
of  its  commencement,  at  least  before  the  operation  of  the 
instrun^ent  is  determined.  This  deed  ceased  to  operate 
upon  the  death  of  James  Jaggar,  and  the  averment,  that 
his  executors  elected  to  take  under  the  Statute  of  Uses,  is 

(a)  8  Bing.  92. 
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of  no  avail    The  instrument  was  never  intended  to  have        1848. 
a  greater  operation  than  during  twelve  years.    There  is  no 
reservation  of  rent  after  the  expiration  of  twelve  years, 
and  the  "  habendum"  clearly  defines  that  period  as  the 
limit  of  the  interest  conveyed.     The  lessees  are  to  have  a 
right  of  taking  six  acres  of  coal  within  the  twelve  years, 
or  of  continuing  in  possession  until  that  quantity  should 
be  gotten ;  but  if  the  six  acres  should  be  exhausted  within 
the  twelve  years,  then  the  lessees  are  to  continue  getting 
the  coal,  paying  for  it  70i  an  acre.    Every  lease,  whether 
operating  at  common  law  or  under  the  Statute  of  Uses,  must 
have  a  certain  beginning  and  a  certain  end ;  but,  according 
to  the  argument  on  the  other  side,  this  lease  would  have 
no  termination,  for,  so  long  as  a  particle  of  coal  remained, 
the  lessees  would  have  a  right  to  exhaust  it     There  is  no 
provision  binding  the  lessees  to  work  the  mine,  and  the 
defendant's  construction  would  render  the  lease  a  freehold 
grant  in  perpetuity.     But,  this  grant  being  general  in  its 
terms,  the  instrument  prima  facie  operates  at  common 
law.     On  the  27th  of  September,  1804,  the  lessees  had  an 
interesse  termini:  Co.  Litt.  46.  b.;  that  is,  an  interest  co- 
extensive with  the  duration  of  the  lease,  which  gave  them 
a  right  of  entry,  and  they  might  then  have  elected  to  take 
under  the  statute:  Heyward's  case  (a).  Miller  v.  Oreen  (6). 
When  the  lessees  entered,  the  lease  took  effect  as  an  estate 
at  common  law:  Bac.  Abr.  tit.  "Leases,"  (M.);  and  it  is 
clear,froin  the  judgment  of  this  Court,  mHaighy,Jaggar(c)f 
that,  as  a  common  law  conveyance,  it  affords  no  defence  to 
the  action. 

Secondly,  even  if  this  instrument  did  operate  under  the 
Statute  of  Uses,  it  could  only  create  a  term  for  twelve 
years,  or,  at  the  utmost,  during  the  lives  of  the  grantees. 
It  is  a  grant  of  an  incorporeal  hereditament,  and  therefore 
requires  words  of  limitation  in  order  to  give  effect  to  it 

(a)  2  Bep.  35b.  (b)  8  Bing.  92.         (c)  16  M.  <b  W.  626. 
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1848.  In  Sanders  on  Uses,  YoL  1,  p.  122,  it  is  said  to  be  settled 
*^  that  the  same  words  which  are  necessary  to  create  an  es- 
tate in  fee  upon  a  conveyance  at  common  law,  are  equally 
necessary  upon  a  conveyance  to  uses  since  the  statute.''  It 
is  true,  that,  as  to  the  mere  modificcUion  of  the  estate,  a 
slight  variation  has  been  introduced  in  favour  of  intention : 
Sanders  on  Uses,  VoL  1,  p.  128;  but,  with  respect  to  the 
quantity  of  estate,  it  makes  no  difference  whether  the  in- 
strument operates  at  common  law  or  under  the  statute. 
But,  assuming  that  the  authorities  on  which  the  defend- 
ants rely  (Rosse's  case  (a),  and  Lord  Hale  a  note  to  the  pas- 
sage in  Co.  Litt.  42.  a.),  shew  that  this  instrument  created 
a  chattel  interest,  it  ceased  when  the  six  acres  of  coal  were 
gotten.  The  words,  "  term  hereby  granted,"  clearly  point 
to  the  limitation  of  twelve  years.  The  general  rule  is,  that 
where  there  is  any  inconsistency  between  the  ^'  habendum'' 
and  the  premises,  the  "  habendum"  will  prevail,  and  settle 
the  rights  of  the  parties. 

Cowling^  for  the  defendants. — ^The  document  will  not 
bear  the  construction  contended  for.  In  all  conveyances 
the  ''habendum"  is  unnecessary,  and,  if  inconsistent  with 
the  premises,  may  be  rejected:  Shep.  Touch.  76,  113. 
Here  there  is  no  ambiguity  in  the  premises.  The  deed 
begins  by  stating  the  consideration,  which  is  "  the  yearly 
rent  thereinafter  reserved."  That  is  not  a  rent  confined 
to  twelve  years,  but  payable  until  all  the  coal  is  exhausted. 
Up  to  the  clause  respecting  the  420Z.»  the  deed  is  general 
in  its  terms.  That  clause  is  a  particular  stipulation,  that  the 
lessees  should  pay  for  at  least  six  acres  of  coal,  at  70^  per 
acre,  and  should  have  twelve  years  to  get  it  in.  If  the 
coal  was  not  worked  out  in  that  time,  the  lessees  are  to 
go  on  working  it  in  a  fair  and  workmanlike  manner.  It 
was  necessary  to  fix  some  period,  for  the  purpose  of  ascer- 
taining whether  the  quantity  of  six  acres  had  been  gotten 

{a)  Moore,  556. 
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or  not,  and  twelve  years  were  named  as  the  probable  time  1848. 
required,  and  suitable  for  taking  the  admeasurement 
Then  follows  the  clause,  that  when  the  six  acres  are  got- 
ten, **  the  business  of  getting  and  selling  coals  to  be  carried 
on  as  aforesaid,''  until  all  the  coals  are  gotten,  the  lessees 
paying  the  yearly  rent  of  70t  The  phrase,  "  to  be  carried 
on  as  aforesaid,''  does  not  mean  ''to  be  carried  on  for 
twelve  years,"  but  it  has  reference  to  the  provision  in  the 
former  part  of  the  deed,  namely,  that  the  lessees  are  "  to  dig 
for,  sink  for,  and  get  the  same  coal  in  a  fair  and  workman* 
like  manner."  These  clauses  shew  the  real  meaning  of  the 
parties,  which  was,  that  the  lessees  should,  at  all  events,  pay 
for  six  acres  of  coal,  and  that,  after  the  six  acres  were  got- 
ten, they  were  to  go  on  working  the  mine  until  all  the  coal 
was  exhausted  It  is  usual  in  coal  leases  to  reserve  a  fixed 
rent,  whether  coal  be  gotten  or  not;  and  this  covenant  as 
to  the  4202L  is  an  informal  one  of  that  description.  The 
deed  uses  the  word  "  term,"  meaning,  perhaps,  a  term  of 
twelve  years  at  all  events,  and  a  further  term  until  the 
whole  coal  is  gotten.  It  is  objected,  that,  if  the  construc- 
tion contended  for  be  correct,  there  would  be  no  certainty 
as  to  the  ending  of  the  term.  But  there  is  as  much  cer- 
tainty as  in  Roasee's  case  (a),  and  the  cases  mentioned  by 
Lord  Hale,  in  his  note  to  Co.  Litt  42.  a.,  where  it  is  said, 
^But  feoffinent  to  the  use  of  A.  for  life,  remainder  to  the 
use  of  B.,  his  executors  and  assigns,  till  ten  pounds  shall 
be  levied  ont  of  the  profits,  ruled  to  be  a  chattel"  The 
passage  referred  to  in  1  Sanders  on  Uses,  122,  only  shews, 
that,  wherever  technical  words  are  requisite,  they  must  be 
used  whether  the  conveyance  operates  at  common  law  or 
under  the  statute.  But  where  no  technical  words  are  re- 
quired, the  same  language  which  would,  under  a  devise, 
create  an  estate  at  common  law,  will  create  an  estate  under 
the  Statute  of  Uses.    A  devise  to  a  person  until  a  debt  be 

(a)  Moore,  666. 
VOLb  in.  P  BXCH. 
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^848^  paid,  ia,  no  doubt,  uncertfdn ;  but  it  conveys  a  chattel  in- 
terest. Here  there  is  a  sufficient  pecuniary  consideration 
to  raise  a  use. 

Then  as  to  the  question  of  election.  A  chattel  interest 
might  pass  after  the  expiration  of  the  twelve  jears,  if  a 
proper  election  were  made.  The  election  lies  with  the 
grantees,  or,  if  they  make  none,  with  their  representatives, 
even  to  the  executors  of  the  survivor:  Bhep.  Touch.  83. 
The  previous  general  entry  made  no  difference;  for  it  was 
a  mere  entry  for  the  purpose  of  enjoying  the  land,  not  for 
declaring  what  interest  the  parties  should  take:  Hay^ 
ward' a  ease  (a).  It  is  true,  that,  in  the  case  of  a  lease  at 
common  law,  the  entry  of  the  lessee  converts  his  interesse 
termini  into  an  estate ;  but  where  the  instrument  operates 
under  the  Statute  of  Uses,  an  entry  cannot  have  that  effect, 
for  the  estate  exists  before  entry  by  virtue  of  the  statute. 
If,  then,  the  general  entry  of  the  lessees  did  not  amount 
to  an  election,  there  is  nothing  to  prevent  the  election  of 
the  executors.   Hayward's  case  (a)  is  an  authority  in  point 

Matins  replied, 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.B. — This  was  a  demurrer  to  an  amended 
plea*  The  declaration  complains  of  a  trespass  by  the  de- 
fendants, in  entering  upon  a  coal  mine  of  the  plaintiffs^ 
and  taking  the  coal  thereout  The  fourth  plea  states,  that 
one  J.  Sykes,  being  seised  in  fee  of  the  closes  in  question 
and  the  mines  under  the  same,  executed  an  indenture^ 
which  is  set  out  verbatim  in  the  plea,  and  which  bears 
date  the  27th  of  September,  1804,  and  is  made  between 
the  said  J.  Sykes  of  the  one  part,  and  Joseph  Jaggar,  Mat* 
thew  Jaggar,  and  James  Jaggar,  of  the  other  part 

(a)  SBep.  35a« 
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deed,  which  is  yery  inartifioially  drawn,  witnesseth — [His  184d. 
Lordahip  stated  the  deed]  The  plea  then  goes  on  to 
ayer,  that,  hy  virtue  of  this  indenture^  the  said  Joseph, 
MoUkeWj  and  JamM  Jt^ggsix  became  entitled  to  the  mines 
of  coal  therein  mentioned,  of  which  the  coal  mentioned 
in  the  declaration  is  parcel,  fbr  the  term  and  interest  by 
the  indenture  granted;  and  that,  being  so  entitled,  they 
entered  generally  on  the  said  mines  and  commenced  work- 
ing the  same,  and  before  the  end  of  twelve  years  actually 
won  and  got  six  acres  of  the  said  coal,  and  thereupon  be- 
came entitled  to  win  and  get  the  rest  of  the  said  coal,  pay- 
ing for  the  same  at  the  rate  of  702.  per  acre.  The  plea 
then  goes  on  to  state,  that  afterwards  the  said  Joseph  and 
Matthew  died,  leaving  the  said  James  the  survivor,  and  that 
James  by  his  will  bequeathed  all  his  estate  and  interest  in 
the  said  mines  to  Robert  Jaggar,  James  Jaggar,  and  Wil^ 
liam  Jaggar,  whom,  together  with  one  John  Jaggar,  he  ap- 
pointed his  executors;  that  afterwards  the  said  James,  the 
testator,  died;  and  that  his  will  was  afterwards  duly  proved 
by  the  said  Robert,  James,  and  William,  the  executors, 
who  took  on  themselves  the  burthen  and  execution  of  the 
•aid  will,  and  then,  as  such  devisees  and  executors,  elected 
to  take  the  estate  or  interest  granted  by  the  said  indenture 
by  way  of  use,  under  the  Statute  of  Uses,  and  then  elected 
that  the  said  indenture  should  operate  under  the  said  sta^ 
tute,  and  so  became  entitled  to  the  coal  which  remained 
migottea  The  plea  then  gives  colour  to  the  plaintiffs,  and 
justifies  the  entry,  &a,  of  the  defendants,  as  bailifb  of  the 
devisees,  by  whose  command  the  defendants  entered  for 
the  purpose  of  winning  and  taking  the  remaining  coal 

To  this  plea  there  is  a  demurrer,  assigning  as  special 
ground  of  demurrer  that  it  does  not  appear  whether  the 
said  Joseph  Jaggar,  Matthew  Jaggar,  and  James  Jaggar, 
named  in  the  indenture,  elected  in  what  manner  the  in- 
denture should  operate,  whether  at  common  law  or  under 
the  Statute  of  Uses. 

F  2 
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1848.^         The  case  has  already  been  before  the  Court  upon  a  for- 
mer demurrer,  and  the  report  of  it  is  to  be  found  in  the 
16  Meeaon  &  WdAy^  525.    The  plea^  as  it  was  then  framed, 
contained  no  averment  of  any  election  to  treat  the  deed 
as  operating  under  the  Statute  of  Uses  and  not  as  a  com- 
mon law  conveyance;  and  the  Court  then  gave  judgment 
for  the   plaintiffs,  on   the  ground  that  the  indenture 
amounted  to  a  demise  for  twelve  years  only,  and  that, 
even  assuming  the  subsequent  part  of  the  deed  to  amount 
to  a  grant  by  way  of  easement  of  the  right  to  get  the  rest 
of  the  coal,  still  that  was  a  grant  to  the  three  lessees, 
without  any  words  of  inheritance,  and  so  became  inopera- 
tive on  the  death  of  James,  the  survivor.    It  was  then 
argued,  on  the  part  of  the  defendants,  that  the  deed  might, 
as  an  instrument  to  take  effect  under  the  Statute  of  Uses, 
x)perate  to  give  a  good  estate  to  the  executors  of  the  sur* 
viving  lessee,  till  the  whole  of  the  coal  should  be  gotten. 
But  it  appeared  to  us  clearly,  that  no  such  point  could 
be  made,  in  the  then  state  of  the  record,  inasmuch  as 
there  was  no  averment  that  the  lessees  had  elected  to 
take  by  way  of  use,  which,  on  the  authorities  referred  to 
in  the  judgment  of  the  Court,  it  was  necessary  that  the 
defendants  should  have  done,  in  order  to  raise  such  a  de- 
fence.   We  therefore  gave  judgment  for  the  plaintiffs,  but 
at  the  same  time  permitted  the  defendants  to  amend  their 
plea  in  this  respect,  in  order  that  they  might,  if  so  ad- 
vised, raise  this  defence,  by  shewing  that  the  parties  had  in 
fact  elected  to  take  under  the  statute.     The  plea  was 
thereupon  amended  by  introducing  the  averment,  which 
we  have  already  referred  to,  that  the  devisees  of  James 
Jaggar  elected  to  treat  the  deed  as  operating  under  the 
Statute  of  Uses ;  'and  what  we  now  have  to  decide  is,  whe- 
ther this  averment  entitles  the  defendants  to  our  judg- 
ment   We  are  all  clearly  of  opinion  that  it  does  not. 

We  will  assume  (for  the  purpose,  at  all  events,  of  the  pre- 
sent argument),  that  a  bargain  and  sale  for  a  valuable  consi- 
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deration  to  three  persons,  their  executors  and  admini-  1848. 
stratorsy  of  the  right  to  take  the  coal  under  certain  closes 
of  land,  would  be  good  by  way  of  use  to  give  to  the  bar- 
gainees, their  executors  and  administrators,  the  right  to 
enter  on  the  mine  and  take  the  coal  till  it  should  all  have 
been  gotten.  The  former  case,  however,  decided  that  the 
grant  in  the  indenture  in  question,  even  if  it  could  be 
construed  as  a  bargain  and  sale  by  way  of  use,  certainly 
might  also  be  taken  as  a  common  law  grant,  and  that,  in 
order  to  make  it  operate  under  the  Statute  of  Uses,  an 
election  to  that  effect  must  have  been  made;  and  we 
think  that  such  an  election,  to  be  valid,  must  have  been 
made,  not  by  the  executors,  but  by  the  parties  themselves, 
or  the  survivors  or  survivor  of  them.  The  reason  of  this 
is,  that,  after  the  death  of  the  survivor,  all  interest  (treat- 
ing the  deed  as  a  grant  at  common  law)  was  at  an  end. 
The  election  must  be  made  while  there  is  the  power  of 
making  a  choice;  and  this  cannot  be  done  where  one  of 
the  two  things,  between  which  the  choice  is  to  be  made, 
has  become  impossible.  It  is  idle  to  say,  that  the  execu- 
tors of  the  survivor  elected  to  take  under  the  statute. 
They  had  no  choice  to  make.  They  could  not  take  other- 
wise; and,  if  they  took  at  all,  it  could  only  be  because  the 
lessees  under  whom  they  derive  title,  and  who  had  a 
choice  to  take  in  either  of  two  modes,  had  exercised  it  so 
as  to  give  a  right  to  their  executors,  without  any  election 
whatever  on  their  part 

It  becomes  imnecessary,  therefore,  to  consider  the  fur« 
ther  question,  whether  such  a  grant  as  this  would  have 
been  good  under  the  Statute  of  Uses,  so  as  to  justify  the 
entiy  of  the  defendants  on  the  mines  in  question.  It 
may,  however,  well  be  doubted,  whether  the  authorities 
referred  to  by  Mr.  Cowling  {Rossee'a  case  (a)  and  Lord 
Hale's  note  to  Ca  litt  42.  a)  warrant  the  conclusion,  that 

(a)  Moore,  556* 
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"whcrei  under  such  a  grant  as  that  now  before  us,  the 
original  lessees  have  discontinued  working,  their  exe- 
cutors can,  after  any  lapse  of  time,  again  enter  as  if  they 
were  termors  till  the  whole  coal  has  been  gotten. 

We  do  not)  however,  proceed  on  this  latter  ground,  but 
on  the  principle^  that^  without  an  election^  the  deed  must 
be  taken  to  have  operated  as  a  grant  at  common  law,  and 
that  no  election  could  be  valid  which  was  not  made  in  the 
lifetime  of  James  Jaggar,  the  suryiving  lessee.  Our  judg- 
ment mus^  therefore,  be  for  the  plaintiffs  (a). 


Judgment  for  the  plaintiffs 


(a)  nifl  Lordship  added,  that 
ihe  former  case,  as  reported  in  16 
M.  &  W.,  contained  two  or  three, 
probably  mere  eir(»B  of  the  preeSi 
by  which  the  judgment  of  the 
Court,  in  one  particular,  was  ren- 
dered unintelligible.  At  the 
bottom  of  page  640,  the  expres- 
sion which,  in  the  manuscript  of 
Farkey  B.,  was  "These  words 
would  give  a  diattel  interest 
only,"  is  in  the  report^  **  These 


words  would  convey  that  interest 
only."  And  though  some  attempt 
had  been  madOi  by  altmng  the 
rest  of  the  paragraph,  to  make  it 
sense,  it  had  not,  however,  suc- 
ceeded in  that,  but  had  entirely 
altered  the  meamng  which  the 
judgment  of  the  Court  was  in- 
tended to  convey."  [See,  how- 
ever,, the  lost  of  Eiiata,  16  M.  & 
W.  p.  X.] 
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The  ATT0BKBY-6E]<rBBAL  V.  Shillibbbk.  S   ^  ^ 

[FORMATION  for  the  recoveiy  of  certain  penalties  The  74th  sect., 
under  the  2  &  3  WilL  4,  a  120  and  6  &  7  WilL  4,  c  46,  c.m^^^ 
The  information  contained  six  counts,  the  two  first  of  ^T^^^"^^ 

pofltmaster  to 

which  were  framed  upon  the  74th  section  of  the  2  &  insert  in  the 

3  Will.  4,  a  120.    The  first  count  stated,  that  the  defend*  Weekly  Ao- 

snt,  before  and  at  the  respective  times  of  the  committing  ^^'^hTto  ^ 

the  several  offences  in  this  information  mentioned,  was  a  ^cbe,  oertun 

partioulars  of 

licensed  postmaster,  to  wit,  at  Westminster  in  the  said  eachrespeotiye 
county  of  Middlesex,  and  had  had  delivered  to  him  by  honefto  hire 
the  proper  officer  of  Excise  in  that  behalf  certain  bknk  ^^^f^ 
forms  of  Excise-office  Weekly  Accounts,  acoordinc  to  the  ^^>  ^^  »»?  o^ 

»  o  neglect  to  in- 

form of  the  statute  in  such  case  made  and  provided,  for  sertsuchparti- 

the  purpose  of  inserting  therein  the  several  particulars  weekiy^Ao-^ 
relating  to  the  horses  which  might  be  let  for  hire  by  the  ^^^^'^^{^ 
said  defendant,  so  being  such  licensed  postmaster  as  afore-  j^cts  him  to  a 
said,  as  in  and  by  the  act  of  Parliament  in  such  case  made  count  inan  in- 
snd  provided  was  and  is  in  that  behalf  directed;  and  that  f^^upon 
the  said  defendant,  so  being  such  licensed  postmaster  as  ^^^^^*' 
aforesaid,  and  so  having  had  delivered  to  him  such  blank  that  the  de- 
forms  of  Excise-office  Weekly  Accounts  as  aforesaid,  he  uoensed  post* 
the  said  defendant,  after  the  1st  day  of  Februaiy,  in  the  ffie'h^ 
year  of  our  Lord  1838,  and  before  the  day  of  exhibiting  had  deUvered 

to  mm  certam 
blank  forms  of 
ExciaeH^ffice  Weekly  Aooomita,  and  that  he  had  let  to  hire  certain  horses,  upon  which  letting 
(o  bin  certain  dotiei  beoame  payable^  stated  that  the  delendant  did  not  nor  would  at  any 
time  trohr  insert  in  the  weekly  aooount  by  him  then  made  and  rendered,  as  required  by  the 
rtatate,  the  partieularB  of  sudi  letting  for  hire;  but,  on  the  contrary,  that  he  neglected  to  in- 
sert in  bis  said  weekly  aoocnant  so  by  him  made  and  lendered  as  a£Dm«^  each  of  the  particu- 
lars of  such  letting  to  hire,  as  required  by  the  statute,  contrary  to  the  form  of  the  statute  ftc. : 
-AM  bad  in  amst  of  jndgmoit,  it  being  ooiisisteBt  with  tlie  oount  tluit  the  defendant  had 
not  erer  rendered  any  weekly  aooount  what^er.  So  also  a  count  similar  to  tbe  preceding  one, 
far  S0««fal  omissioiis,  whidi  stated  that  the  defendant  did  not  insert  in  any  weekly  account, 
vas  held  had,  for  the  same  reason. 

Ilie  Slst  section  inSicts  a  penalty  on  ereir  licensed  postmaster  who  shall  wilfully  conceal 
the  lettiiig  of  any  horse  for  hir^  or  who  shall  make  or  render  ai^  folse  or  firaudulent  aooount 
oonoeming  duties  payable  by  him  in  respect  of  such  letting  to  hire,  or  who  shall  be  guilty  of 
any  other  Jhmdntent  oontif ¥saoe  whatsoever,  with  intent  to  defraud  the  Grown  of  the  post- 
horse  duties: — Held,  that  the  latter  part  of  the  clause  applied  to  all  the  antecedents,  and  that 
a  count  in  sn  information  for  rendering  a  fitlse  and  fraudulent  weekly  account  of  duties,  which 
did  not  cDDtain  any  aveiment  that  the  dwfandant  rendierod  it  mth  inkM  to  d^nmd  ihc  Qrom 
^  Ae  diiiiet,  was  bad  in  arrest  of  judgment. 
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,  ^1848,^      this  information,  to  wit,  on  the  17th  day  of  June,  in  the 
Arr.-GBr.     year  of  our  Lord  1846,  to  wit,  at  Westminster  in  the  said 

fiiiTT.T!S««.  county,  did  let  for  hire  divers,  to  wit,  two  horses,  in  re* 
q>ect  of  which  said  horses  upon  such  letting  for  hire  as 
aforesaid  certain  duties  of  Excise  then  and  there  became 
and  were  due  and  payable  from  the  said  defendant,  so 
being  such  licensed  postmaster  as  aforesaid;  yet  the  said 
defendant  did  not  nor  would  at  any  time  truly  insert  or 
set  forth  in  the  Excise-office  Weekly  Account,  by  him  then 
and  there  made  and  rendered,  as  required  by  the  act  of 
Parliament  in  that  behalf,  the  day  of  the  month,  the 
month,  and  year,  on  which  the  said  horses  were  so  let 
for  hire  as  aforesaid,  and  the  amount  of  the  said  duty  pay- 
able for  and  in  respect  of  such  horses  upon  such  letting 
for  hire  as  aforesaid,  and  the  several  particulars  applicable 
to  such  letting  for  hire,  as  required  by  the  statute  in  such 
case  made  and  provided;  but  on  the  contrary  thereof, 
then  and  there  wholly  neglected  and  omitted  to  insert 
in  his  said  Excise-office  Weekly  Account,  so  by  him  made 
and  rendered  as  aforesaid,  each  and  every  of  the  particu- 
lars applicable  to  such  letting  to  hire  required  by  the  sta- 
tute in  that  case  made  and  provided,  contrary  to  the  form 
of  the  statute  in  that  case  made  and  provided;  whereby 
&C.  the  defendant  hath  forfeited  202L 

The  second  count  was  also  framed  upon  the  same  sec* 
tion,  and  charged  the  defendant  with  neglecting  to  make 
an  entry  in  Excise-office  Weekly  Accounts  of  horses  let  for 
hire  on  several  other  days.  This  count,  after  containing 
a  preliminary  statement,  that  the  defendant  being  such 
licensed  postmaster,  and  having  had  such  blank  forms  of 
weekly  accounts  delivered  to  him,  on  &;c.  and  on  divers 
other  days,  to  wit,  100  days,  did  let  two  horses,  in  respect 
of  each  of  which  lettings  certain  duties  of  Excise  became 
payable,  proceeded:  ''Yet  the  defendant  did  not  nor  would 
at  any  time  truly  insert  or  set  forth  in  any  of  the  Excise* 
office  Weekly  Accounts  by  him  made  and  rendered  as  re« 
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quired  by  the  act  of  Parliament  in  that  case  made  "  &c.,        1848. 
the  particulars  as  required  by  the  act;  ''but  on  the  con*     ATT.-asxr. 
trary  thereof,  then  and  there  wholly  neglected  and  omitted     Qga^iaasa, 
U>  insert  in  any  such  Excise-office  Weekly  Accounts  so 
made  and  rendered  as  aforesaid,  any  of  the  particulars" 
&Cy  as  required  by  the  statute  &c. 

The  third  and  three  following  counts  were  firamed  upon 
the  81st  section,  and  were  for  rendering  false  weekly  ac* 
counts  of  duties  payable  on  different  hirings. 

The  third  count  stated,  that  the  defendant,  so  being  such 
licensed  postmaster  asaforesaid,  and  so  having  had  delivered 
to  him  by  the  proper  officer  of  Excise  in  that  behalf  such 
blank  forms  of  Excise-office  Weekly  Accounts  as  aforesaid, 
he  the  defendant,  after  the  said  1st  day  of  February,  1833, 
and  before  the  day  of  exhibiting  this  information,  to  wit, 
on  &a,  at  &c.,  did  make  and  render  to  the  proper  officer 
of  Excise  in  that  behalf  a  certain  account  touching  and 
concerning  the  duties  payable  by  him  the  said  defendant, 
as  such  licensed  postmaster  as  aforesaid,  for  and  in  respect 
of  horses  let  for  hire  by  him  the  said  defendant,  on  &a, 
such  last-mentioned  account  then  and  there  being  a  false 
and  fraudulent  account  touching  and  concerning  the  said 
last-mentioned  duties  so  payable  by  him  the  said  defend- 
ant, as  last  aforesaid,  in  this,  to  wit,  that  the  sum  of  6s, 
was  inserted  and  set  forth  in  the  said  account  so  made 
and  rendered  by  the  said  defendant,  as  such  licensed 
postmaster  as  aforesaid,  as  and  for  the  duty  payable  by 
him  in  respect  of  divers  horses,  to  wit  &c.,  let  for  hire  by 
him  on  a  certain  day,  &c.,  at  &a;  whereas,  in  truth  and 
in  fact,  the  duty  payable  in  respect  of  the  said  last-men- 
tioned horses  so  let  for  hire  as  last  aforesaid,  amounted 
to  a  much  larger  sum  than  the  said  sum  of  6^.,  to  wit  &c., 
contrary  to  the  form  of  the  statute  in  such  case  made 
&C.;  whereby  &c.,  the  defendant  hath  forfeited  502.    The 
other  three  counts,  which  were  substantially  in  the  same 
form,  were  for  rendering  false  accoimts  of  horses  let  for 
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hire  at  other  time&  The  defendant  pleaded  not  guilty, 
upon  which  issue  was  joined. 

At  the  trial  before  PoUock^  C.  E,  at  the  Middlesex 
Sittings  after  last  Trinity  Term,  it  appeared  that  the  de- 
fendant let  out  mourning  coaches  and  hearses  with  horses, 
and  that  he  also  carried  on  the  business  of  an  undertaker, 
and  furnished  funerals  by  contract  for  a  gross  sum ;  and 
that  three  of  the  charges  of  false  entries,  which  were  ap- 
plicable to  the  three  last  counts,  were  of  the  latter  chaiao- 
ter.  It  was  contended,  on  the  part  of  the  defendant,  that 
such  a  case  was  not  a  letting  to  hire  or  hiring  within  the 
meaning  of  the  statute.  The  Lord  Chief  Baron,  howerer, 
was  of  a  different  opinion.  Under  his  Lordship's  direc- 
tion a  Terdict  was  found  for  the  Crown  upon  each  of  the 
counts  of  the  information. 

On  a  preceding  day  of  the  present  term,  (Not.  11,)  Lu3h 
obtained  a  rule  nisi  to  arrest  the  judgment  on  all  or  any 
of  the  counts,  or  for  a  new  trial  on  the  ground  of  misdi- 
rection. He  cited  Madford  y.  M^Ifitofk  (a),  Sergeawit  v.  Til- 
bury  (6),  4  Gea  4,  c.  62,  a  40,  Dowse  v.  Everard  (c). 

The  Attomey-Oeiieral^  TTo^Mm,  and  J.  WUde^  (the  So- 
lidtor-Oenerai  and  Sir  F.  Thesiger  with  them),  now  shewed 
cause. — ^The  objection  which  has  been  raised  by  the  de- 
fendant to  the  two  first  counts,  which  are  framed  upon 
the  74th  section  of  the  2  &  3  Will  4,  c.  120,((2)  is,  that  they 


(a)  3  T.  K  63^ 

\h)  16  East,  416. 

(c)  2  Moore,  737. 

((Q  Sect.  73  enacts, ''that  the 
Commissioners  of  Stamps,  or  their 
officer,  at  the  time  of  issuing  any 
license  to  any  postmaster,  shall 
deliyer  to  soch  postmaster  papers 
intitoled  '  Stamp  Office  Weekly 
Aocount,'  which  fihall  be  adapted 
for  the  insertion  of  the  following 
partioolan  rdating  to  the  horses 


which  may  be  let  for  hire,  (that 
is  to  say),  the  day  of  the  month, 
the  month  and  the  year  of  saoh 
letting  for  hire,  tiie  names  of  the 
towns  or  places  from  which  and 
to  which,  or  firom  which  and  to 
which  and  back  again,  such 
horses  riall  be  hired  to  go,  ao« 
cording  as  the  hiring  may  be,  tho 
number  of  e  veiy  carriage  required 
by  this  act  to  be  numbered,  the 
christian  name  and  soniaaio  of 
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contain  no  avennent  that  the  returns  were  omitted  in  the 
proper  weekly  account  for  that  week  during  which  the 


eyeiy  postilion  or  driver  employ- 
ed, the  arnoont  of  the  sum  charged 
for  or  in  respect  of  e^ry  letting 
for  hire,  the  numbw  of  horses  let 
for  hire^  the  number  of  days  and 
the  number  of  nules  for  which 
Bueh  horses  shall  be  let  for  hire, 
and  the  amount  of  the  duty  pay- 
able for  and  in  respect  of  every 
such  letting  for  hire,  as  the  case 
may  be  or  shall  require,  accord- 
ing to  thefbliowing  fonn,  or  such 
other  form  as  the  said  Commis- 
sioners  shall  judge  conveuient  for 
keeping  such  account.'*  Then 
the  form  is  given,  headed  ^'  Stamp 
Office  Weekly  Account." 

Sect.  74  enacts,  '^  tiiat  ereiy 
lieenaed  postmaster  shall  truly  in- 
sert and  set  forth  in  such  his 
Stamp  Office  Weekly  Account, 
the  aevend  particulars  following^ 
(that  is  to  say),  the  day  of  the 
month,  the  month,  and  year,  on 
which  eway  hone  let  for  hire  by 
him  shall  be  let  for  hire,  and  from 
and  to  what  plaoe,  or  from  and  to 
what  plaoe  and  back  again,  every 
such  hcne  diall  be  hired  to  go, 
the  number  of  every  carriage 
(which  by  this  act  is  required  to 
be  numbeced)  which  shall  be  fur- 
nisiMd  with  any  such  horse,  the 
rfiriftiar  name  and  surname  of 
wmey  poftilion  or  driver  employ- 
ed mkh  every  such  hofte,  the 
amount  of  the  sum  charged  for 
the  hire  or  use  of  every  such  horse, 
wfaoe,  in  any  case  allowed  by 
this  aGt»  the  postmaster  shall 
elect  to  pay  one  fifth  thereof  for 
tiw  doty  of  such  letting,  the  time 
for  which  the  fame  ehail  be  let 


for  hire  or  used,  the  number  of 
horses  so  let  for  hire,  and,  where 
the  distance  shall  be  ascertained, 
the  number  of  miles  within  which 
the  same  shall  be  hired  to  go,  or 
or  to  go  and  return,  or  such  of 
the  several  particulars  aforesaid 
as  shall  be  ^^plicable  to  each  re- 
spective letting  for  hire,  and  in 
all  cases  the  amount  of  the  duty 
payable  for  and  in  respect  of 
every  horse  iq[K>n  every  such  let- 
ting for  hire  or  usmg;  and  when- 
ever such  licensed  postmaster 
shall  let  any  horse  for  hire  for 
twenty-eight  successive  days,  or 
more,  he  shall  insert  and  set  forth 
m  such  his  Stamp  Office  Week- 
ly Account,  the  several  particu- 
lars following,  (that  is  to  say),  the 
number  of  horses  so  let  for  hue» 
the  day  of  the  month,  the  month| 
and  year,  on  which  such  hiring 
shall  commence,  the  number  of 
every  carriage  by  this  act  re- 
quired to  be  numbered,  which 
shall  be  fiunished  therewith,  the 
christian  name  and  smname  of 
every  postilion  or  driver  employ- 
ed with  every  sudli  horse,  the  time 
for  which  the  Same  shall  be  hired, 
and  the  name  and  plaoe  of  abode 
of  the  person  hiring  the  same; 
and  such  pcetmaiter  shall  also  in- 
sert in  every  suoh  account,  a  me< 
morandum  or  notice  of  every 
horse  which  shall  have  been  let 
for  hire  by  him  for  tweoty-«ight 
successive  days,  or  more,  and 
which,  since  the  date  of  his  Isst 
account,  dudl  have  been  given  up 
and  returned  to  him  by  the  hirer 
before  the  expiration  of  the  time 
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Icttlngs  to  hire  were  made  by  the  defendant;  and  that, 
upon  the  face  of  these  two  counts,  it  does  not  neces- 
sarily follow  that  the  defendant  ever  rendered  any  weekly 
account  of  those  weeks  in  which  the  particular  lettings 
to  hire  of  horses  ought  to  have  been  inserted.  The  ob- 
jection is  based  upon  the  assumption  that  the  Excise- 
office  Weekly  Account  is  to  be  rendered  weekly  to  the  Ex- 
cise, and  ought  to  contwi  the  lettings  of  the  week.  That 
assumption  is  founded  on  the  position  of  the  73rd  section, 
which  takes  precedence  of  the  74th;  but  the  term  "  Weekly 
Account '^  is  merely  the  name  which  is  given  by  the  legis- 
lature to  the  paper.  The  second  count  at  all  events  can 
be  sustained  after  verdict,  although  it  might  be  bad  on 
special  demurrer;  for  it  is  there  stated,  that  the  defendant 


for  which  such  hone  shall  have 
been  let  for  hire,  and  the  day  of 
the  month  on  which  the  Bame 
shall  have  been  so  given  up  and 
returned,  and  also,  the  amount 
of  the  duty  payable  in  respect  of 
the  time  during[which  eveiy  such 
horse  shall  have  been  under  the 
direction  of  the  person  hiring  the 
same,  by  virtue  of  such  letting  for 
hire  as  aforesaid ;  and  in  case  of 
the  neglect  or  omission  of  anj  li- 
censed postmaster  to  insert  in  any 
such  Stamp  Office  Weekly  Ac- 
count the  particulars  hereinbe- 
fore respectively  mentioned,  or 
any  of  them,  applicable  to  each  re- 
spective letting  for  hire,  he  shall 
for  every  such  neglect  or  omission 
forfeit  twenty  pounds." 

Sect.  77  inflicts  a  penalty  of 
202.  on  the  postmaster,  on  de&ult 
of  his  delivering  his  account,  in 
pursuance  of  a  notice  to  be  given 
to  him  under  that  section. 

Sect.  81  enacts,  that  every 
lioensed  postmaster,  who  shall 


wilfully  conceal  the  letting  of  any 
horse  for  hire,  or  who  shall  make 
or  render  any  fiedse  or  fraudulent 
account  touching  or  concerning 
the  duties  payable  by  him  upon 
or  in  respect  of  horses  let  for  hire, 
or  who.shaU  be  guilty  of  any 
other  fraudulent  contrivance,  de- 
vice, or  pretence  whatsoever,  with 
intent  or  design  to  defraud  his 
Majesty,  or  any  person,  of  any  of 
the  duties  imposed  by  this  act, 
for  or  in  respect  of  horses  let  for 
hire,  shall  forfeit  fifty  pounds. 
And  it  shall  be  lawful  for  the 
Conunissioners  of  Stamps,  if  they 
shall  so  think  fit,  after  judgment 
obtained  against  the  offender,  to 
refuse  to  grant  any  fresh  license 
to  any  such  offender  in  future. 

By  the  6  &  7  Will.  4,  c.  45,  the 
powers,  &c.,  of  the  preceding  act 
are  to  be  executed  by  the  Com- 
missioners of  Excise,  and  the 
powers  of  the  Excise  Acts  are  to 
be  of  full  force  for  collecting  the 
duties  transferred. 
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did  not  insert  the  letting  to  hire  in  any  weekly  account.        1648. 
The  count  states  that  the  defendant  has  rendered  weekly     ATr.-Ow. 
accounts,  and  that  he  has  omitted  to  make  the  insertions    pn^Siiwro 
in  those  accounts  as  required  by  the  statute.   [Alderstyfly  B., 
— ^The  74th  section  does  not  give  a  penalty  for  not  render- 
ing an  account,  but  for  not  inserting  certain  particulars  in 
the  account  which  is  rendered.    Another  section  of  the 
act,  the  77th,  provides  for  the  former  of  these  cases;  and 
it  is  not  possible  to  found  these  two  first  counts  upon  the 
latter  section.] — ^Upon  this  point  they  cited  the  cases  of 
The  AUometf-Oeneral  v.  Vew  Llette  (a)  and  The  AUomey- 
Oeneral  v.  Rattenbury  (6),  to  shew  the  light  in  which  the 
Courts  had  viewed  informations  on  objections  raised  after 
verdict. 

The  second  objection,  raised  to  the  third  and  subse- 
quent counts,  is,  that  those  counts  do  not  contain  any 
allegation  that  a  false  and  fraudulent  return  was  made 
with  intent  to  defiraud  her  Majesty  or  some  other  per- 
son of  the  duties.  [Parke,  B. — ^The  question  is,  whe- 
ther the  words  in  the  81st  section  "  with  intent  or  design 
to  defraud  his  Majesty  or  any  person,"  refer  to  all  the 
antecedents  or  only  to  the  last]  It  is  submitted  that 
they  refer  to  the  last  only.  That  clause  was  not  meant 
to  override  the  whole  preceding  part  of  the  section. 
The  legislature  contemplated  three  distinct  classes  of 
cases;  viz.,  first,  the  wilfully  concealing  the  letting  of  a 
horse  for  hire ;  secondly,  the  making  or  rendering  a  false 
account;  and,  thirdly,  the  being  guilty  of  any  fraudulent 
contrivance  with  intent  to  defraud  the  Crown.  The  words 
of  the  section  are,  that  every  licensed  postmaster  who 
shall  do  this,  or  who  shall  do  so  and  so,  or  who  shall  be 
guilty  &a,  shall  be  witliin  the  penalty  of  the  clause.  The 
words  ''false  and -fraudulent"  can  only  mean  a  fraudulent 
account  as  regards  the  Crown.    Each  of  the  first  two 

(a)  10  Price,  18.  (b)  9  Price,  397. 
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1848.  classes  of  eases  imports  a  fraudulent  intent  as  against  the 
An.-Qnr.  Crown.  [PoUock,  C,  B. — ^The  diflBculty  that  arises  upon 
«m|,|iiiy«t  ^^^  ^  construction  is,  that  cases  might  be  supposed  where 
the  letting  of  a  horse  might  be  wilfully  concealed  by  a 
person  without  any  intent  to  defraud  the  Crown.  The 
concealment  might  be  effected  for  the  purpose  of  deceiv- 
ing and  defrauding  an  absent  partner.  Such  a  case  would 
clearly  not  be  within  the  clause.  Suppose  the^postmaster 
makes  out  a  fraudulent  account  of  what  he  owes  to  the 
Crown,  for  the  purpose  of  deceiving  his  creditors,  that 
would  not  be  within  the  meaning  of  the  act;  and  yet,  upon 
the  assumed  interpretation  of  the  clause,  it  would.  The 
words  are  '^make  or  render,"'  and  not  ''make  and  render." 
It  would,  therefore,  be  sufficient  if  the  account  were  so  made 
without  being  rendered.  Alderson,  B. — ^Why  should  we 
reject  the  clear  words  of  the  statute?  Parke,  R — If  those 
words  had  been  omitted  in  the  statute,  I  should  have  had 
little  difficulty  in  saying  that  they  would  have  been  im- 
plied.] Upon  this  branch  of  the  argument,  they  cited  Ths 
AUometf-Oeneral  v.  Lochwood  (a)  and  the  3  &  4  Vict,  a  49, 
8,4a 

• 

Lu$h,  in  support  of  the  rule,  was  desired  by  the  Court  to 
confine  his  argument  to  the  objection  raised  to  the  four 
last  counts  (b),  [Parke,  E — ^The  doubt  the  Court  entertains 
with  respect  to  the  third  and  following  counts  is,  whether 
after  verdict  it  is  not  necessarily  to  be  implied  that  the  acts 
were  done  with  intent  to  defraud  the  Crown.]  Under 
the  81st  section,  a  specific  fraudulent  intent  is  the  essence 
of  the  offence.  Now  the  whole  of  the  allegations  in  these 
counts  may  be  admitted  to  be  true,  and  yet  the  defendant 
may  have  been  guilty  of  no  offence  within  the  statute. 
The  account  may  be  false  and  firaudulent,  and  yet  he  may 

(a)  10  M.  &  W.  464.  place,  and  the  Court  gave  no 

(h)  Upon  the  question  of  mis-      opinion  upon  the  point, 
direction  little   discoBsion  took 


MICHASXJOS  TZBMy  12  VICT.  79 

have  tendered  it  innocently.    But  supposing  the  defend-        1S48. 
ant  to  have  been  guilty  of  a  firaud,  he  may  have  made  the     An.-Gnr. 
account  without  any  intent  to  defraud  the  Queen  or  any     p^^^y^;,— ^ 
person  of  the  duties,  but  with  intent  to  deceiye  his  cre- 
ditors. It  might  afterwards  be  innocently  rendered,  though 
fraudulently  made.   The  proper  duties  may  still  have  been 
paid  by  him*    [He  was  then  stopped  by  the  Court] 

Pollock,  C.  K — As  we  are  all  of  opinion  that  the  rule 
to  arrest  the  judgment  must  be  made  absolute,  it  becomes 
unnecessary  to  give  any  opinion  upon  the  other  question. 
We  are  of  opinion  that  the  first  and  second  counts  are 
bad,  and  for  the  same  reason ;  for  it  is  quite  consistent 
with  every  all^ation  they  contain,  that  the  defendant 
might  not  haye  rendered  any  account  whatever. 

The  third  count  alleges,  that  the  defendant  ^Hhen  and 
there  did  make  and  render  a  certain  account,  being  a  false 
and  fraudulent  account,  touching  and  concerning  the  said 
]ast*mentioned  duties  so  payable  by  him;'^  but  it  omits  to 
aUege  that  it  was  made  and  rendered  by  him  with  intent 
to  defraud  the  Crown.  Now  the  81st  section,  upon  which 
the  question  turns,  enacts,  that  ^^  every  licensed  post* 
master,  who  shall  wiUuUy  conceal  the  letting  of  any  horse 
for  hire,  or  who  shall  make  or  render  any  false  or  fraudu- 
lent account  touching  or  concerning  the  duties  payable  by 
him  upon  or  in  respect  of  horses  let  for  hire,  or  who  shall  be 
guilty  of  any  other  fraudulent  contrivance,  device,  or  pre«- 
tenoe  whatsoever,  with  intent  or  design  to  defraud  his  Ma- 
jesty or  any  person  of  the  duties  imposed  by  this  act  for  or 
in  respect  of  horses  let  for  hire,"  shall  forfeit  the  sum  of  6021 
It  appears  to  us,  that  the  true  construction  of  this  clause  is, 
that  the  intent  and  design  to  defraud  the  Crown,  or  some 
person  claiming  under  the  Crown,  that  is,  to  defraud  some 
one  of  the  duties  payable  under  the  statute,  is  the  essence 
of  the  offence  against  which  the  statute  provider  The 
information,  therefore,  should  have  alleged,  that  the  act 


80  EXCHEQUEB  BBP0BT8. 

1848.  done  was  done  with  that  intent  It  certainly  would  not 
An..G3iv.  he  difficult  to  put  cases,  neither  of  a  violent  nor  improhable 
flwTTTTiiMft  nature,  in  which  a  false  and  fraudulent  return  might  be 
made,  or  the  letting  of  a  horse  for  hire  might  be  wilftdly 
concealed,  without  any  intent  to  defraud  the  Crown.  These 
are  two  of  the  matters  mentioned  in  the  81st  section,  and 
without  the  intent  to  defraud  the  Crown  the  penalty  of 
this  clause  would  clearly  not  apply.  Thus,  for  instance, 
the  concealing  of  the  letting  a  horse  for  hire  might  occur 
under  a  variety  of  circumstances,  without  that  intent.  The 
hiring  might  be  concealed  from  a  partner,  or  a  rival  ia 
trade,  or  for  the  purpose  of  preventing  the  route  of  a 
party  from  being  guessed.  There  are  various  cu-cum- 
stances  under  which  the  letting  might  be  concealed ;  and 
as  it  appears  to  be  necessary,  in  order  to  make  the  act  a 
penal  offence  within  this  statute,  that  it  should  be  done 
with  the  intent  of  defirauding  the  Crown,  or  some  person 
entitled  to  the  duty,  the  information  ought  so  to  charge  the 
conmiission  of  the  act  The  same  observations  would  apply 
to  the  other  branch  of  the  clause :  ''who  shall  make  or  render 
any  false  or  fraudulent  account"  A  false  and  fraudulent 
account  might  be  made  for  various  purposes;  as,  for  in- 
stance^  to  deceive  the  party's  creditors,  or  to  cheat  a  part- 
ner:  and  if  made  with  that  intent,  I  think  that  it  clearly 
would  not  be  within  the  scope  of  this  act  of  Parliament 
What,  then,  is  the  essence  of  the  offence?  It  is  not  the 
mere  doing  of  the  act,  but  the  doing  it  with  this  intent 
That  being  the  essence  of  the  offence,  it  ought  to  be  so 
charged  in  the  information.  The  third  and  following 
counts  of  the  information  do  not  charge  the  act  to  have 
been  done  with  this  intent,  and  consequently  they  are 
bad  For  these  reasons  I  am  of  opinion  that  the  rule  to 
arrest  the  judgment  ought  to  be  made  absolute. 

Parkb,  B. — ^I  am  of  the  same  opinion  with  the  Lord 
Chief  Baron.    The  first  count  is  bad,  for  it  contains  no 
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ayennent  that  the  defendant  omitted  the  entry  in  the 
proper  weekly  account  It  is  quite  consistent  with  every 
allegation  in  the  first  count,  that  he  may  not  have  rendered 
any  weekly  account  whatever.  The  first  count,  therefore, 
is  had  With  regard  to  the  second  count,  the  same  objec- 
tion applies.  It  is  also  consistent  with  every  allegation 
contained  in  that  count,  that  though  the  defendant  did  not 
make  the  required  entry  in  any  account  rendered  to  the 
Excise-office,  he  may  have  made  it  in  a  proper  weekly 
account,  which,  from  some  accident  or  otherwise,  was  not 
rendered.  The  second  count,  therefore,  may  be  perfectly 
true,  and  yet  no  offence  may  have  been  committed,  so  as 
to  render  the  defendant  liable  to  the  penalty  of  202.,  by 
virtue  of  the  provisions  of  the  74th  section  of  the  act 

With  respect  to  the  third  count,  the  question  depends 
entirely  upon  the  true  construction  of  the  81st  section, 
and  the  only  question  is,  whether  the  words  "  with  intent 
or  design  to  defraud,'^  &c.,  are  to  be  referred  to  the  next 
immediate  antecedent,  or  to  all  the  antecedents;  the  true 
role  of  construction  being,  that  the  Court  shall  put  such 
an  interpretation  on  the  statute  as  accords  with  the  plain 
and  apparent  meaning  of  the  terms  which  the  legislature 
has  used.  In  some  of  the  cases  which  were  quoted  by  the 
learned  counsel  on  the  part  of  the  Crown,  it  is  clear  that 
the  legblature  intended  to  prohibit  each  act,  without  the 
necessity  of  calling  in  aid  the  words  at  the  conclusion  of 
the  clause.  It  is  unnecessary  to  advert  particularly  to 
those  cases,  the  sole  question  here  being,  whether  the 
words  "  with  intent  and  design  to  defraud  his  Majesty,'' 
are  to  be  referred  to  the  first,  second,  and  third  antece- 
dents, or  to  the  third  only.  The  Lord  Chief  Baron  has 
put  cases  in  which,  if  the  two  antecedents  were  to  be  con- 
strued according  to  the  proper  meaning  of  the  words,  they 
would  embrace  cases  evidently  not  within  the  intention  of 
the  legislatura  I  have  already  stated,  that  if  these  words 
had  stood  alone,  and  there  had  been  no  clause  at  the  end 

VOL.  m.  G  EXCH. 
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1848«        of  the  section  stating  that,  in  order  to  bring  these  acig 
An.-Giar-     within  the  statute,  they  were  to  be  done  with  intent  to 

J.     f* .     defraud  the  Crown,  I  should  have  said,  that,  inasmuch  as 

the  words  are  in  an  act  relating  to  post-horse  dutj,  it  is 
obvious  that  the  legislature  meant  to  attach  a  penalty 
only  to  such  wilful  concealing  of  the  letting  of  a  horse  as 
should  be  effected  with  the  intent  to  defraud  the  Crown  of 
the  duty.    I  should  have  read  the  words,  '^  that  every  post* 
master  who  shall  make  or  render  any  false  or  fraudulent 
account  touching  the  duties  payable  by  him,  with  inUfU 
to  defraud  the  Or  own  of  ike  dutyy*  shall  be  within  the  act; 
I  should  have  considered  that  the  latter  part  of  the  clause 
was  implied,  from  the  nature  of  the  case.    Now,  when  I  find 
words  at  the  conclusion  of  a  sentence,  which  express  that 
intention  distinctly,  why  should  I  not  be  bound,  in  putting 
a  grammatical  construction  upon  them,  to  say  that  it  was 
clearly  the  intention  of  the  legislature  to  refer  them  equally 
to  the  first  as  to  the  last  antecedent?    Upon  this  account, 
it  seems  to  me,  that,  according  to  the  true  construction  of 
this  clause,  all  those  acts  must  be  done  with  intent  to  de- 
fraud the  Crown,  or  other  person,  (meaning  the  farmer  of 
the  post-horse  duties),  of  the  post-horse  duty.     The  third 
count  is  therefore  bad,  for  not  averring  that  the  account 
was  rendered  with  that  intent    I  perfectly  agree  with  the 
argument  of  the  learned  counsel  on  behalf  of  the  Crown, 
that,  if  it  clearly  appeared  from  the  third  count  that  the 
act  therein  described  to  have  been  done  must  have  been 
done  with  intent  to  defraud  the  Crown,  after  verdict, 
the  count  would  be  good,  although  the  words  were  want- 
ing in  the  count.    We  ought,  however,  to  be  careftd  that 
we  do  not  rashly  introduce  equivalents  for  what  the  legis- 
lature has  required.    And  upon  looking  carefully  at  the 
count,  it  appears  to  me  that  it  does  not  follow  that  the 
account  was  necessarily  rendered  with  intent  to  defraud 
the  Crown.    The  charge  is,  that  the  defendant  made  and 
rendered  an  account,  in  which  he  inserted  less  duty  than 
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ought  tohave  been  paid.  It  is  perfectly  consistent  with  that         lB4d. 

count,  that,  in  the  original  weekly  account,  the  defend*     Att.-Qen. 

ant's  object  was,  not  to  defraud  the  Crown,  but  some  one    Rmj^igm. 

else, — perhaps  his  creditors^ — hj  representing  his  affairs  in 

a  more  finrourable  light  than  he  ought  to  have  placed  them. 

It  does  not  follow  that  he  rendered  the  account  with  in- 

tent  to  defiraud  the  Grown.    A  false  account  might  have 

been  rendered  by  him  by  mere  accident.    1^  therefore,  do 

not  think  that  the  truth  of  every  allegation  in  this  count 

woqald  necessarily  lead  to  the  conclusion  that  the  account 

was  delivered  with  intent  to  defraud  the  Grown.  It  is  bet* 

fer  that  the  count  should  be  framed  in  such  a  manner  as 

to  come  within  the  true  construction  of  the  Slst  section  of 

this  act  of  Parliament 

AiDBBSOir,  R— I  am'of  the  same  opinion.  With  respect 
to  the  third  count,  it  may  be  said,  that  it  is  quite  pos- 
sible to  suppose  that  the  defendant  may  have  made  a  false 
and  fraudulent  account,  well  knowing  it  to  be  false  and 
fraudulent;  but  that  he  may  also  have  made  a  true  one, 
and  that  he  may  have  rendered  the  false  one,  by  a  mis- 
take, instead  of  the  true  one.  I  think  the  better  way  is  to 
avoid  equivalents,  for  they  frequently  lead  to  ambiguity. 
I  am,  therefore,  disposed  to  think  that  we  should  adopt 
the  soundest  rule  by  following  the  words  of  the  statute. 
I  am  clearly  of  opinion  that  the  words,  ''with  intent^""  &a, 
apply  to  all  the  antecedents. 

Rule  absolute  (a). 

(a)  PlaHf  B.,  who  was  present  only  during  the  latter  part  of  the 
ttgament,  expressed  no  opinion. 


g2 
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1848. 

2f(yv.  8.  Dob  d.  Padwiok  v.  Skinnbb. 

In  an  action     Jji  JECfTMENT  to  recover  certain  houses  and  land  at  Port- 

ofeiectmont 

to  recover  86%  claimed  as  parcel  of  a  larger  piece,  consisting  of  twenty- 

i^^f^d  two  acres,  and  called  Howard  Furlong,  parcel  of  the  manor 

^^  *»^  of  Hayling.    It  appeared  at  the  trial,  before  Coleridge,  J., 

manor,  the  at  the  last  Summer  Assizes  for  the  county  of  Devon,  that 

plaintiff;  who  the  Icssor  of  the  plaintiff  had  in  1825  purchased  from  the 

^^hifltitie  trustees  of  the  Duke  of  Norfolk  the  manor  of  Hayling,  un- 

^ugh  one  j^p  ^j^^  provisions  of  a  certain  act  of  Parliament    It  also 

Sir  £.  C,  m  ^ 

order  to  prove  appeared,  that  in  1659  the  Earl  of  Arundel  leased  the 

H.r«ttd  as-  manor  to  Lord  Lumley  for  100  years,  the  reversion  being 

^^p*,^d  entailed.    By  a  statute  passed  in  the  time  of  Charles  the 

by  P.  to  Sir  First,  in  1627,  the  property  was  rendered  strictly  inalien- 

ju»  va  •  anci 

that  the  land  able,  and  remained  so  until  the  year  1825,  when  the  plain- 
^rcei  oni^  tiff  made  the  purchase  under  the  act  in  question. .  It  be- 
^iridenoBim  ^^*'^®  neccssary  for  the  lessor  of  the  plaintiff^,  in  order  to 
old  book  found  establish  his  case,  to  shew  that  the  land  in  question  was 

in  the  muni-  _  .        ^ 

ment  room  of  part  of  the  manor  of  Hayling  in  1627.  The  lease  to  Lord 
whom  the  *^  Lumley  expired  in  1659,  and  an  underlease  by  him  to 
kmced^ThiB  Stowtou  and  Lord,  for  ninety-nine  years,  was  proved.  The 
book,  amongst  lessor  of  the  plaintiff  was  then  about  to  shew  that  they  had 
and  receipts  in  demised  tweuty-two  acres  as  parcel  of  the  manor  of  Hayling 

^tbg  of  the  (j^^  s^^^  ^  ^  *^®  ^^^^  sought  to  be  recovered)  from  1570, 
then  steward,    foj.  fifty-one  ycars,  to  ouo  Robert  Henslow,  and  that  those 

oontamedan  ^  ^         '  ^  i  ^    ^ 

entry  of  the  twenty-two  acrcs  were  then  assigned  to  one  Popinjay,  by 

t^im<?a  whom  they  were  next  assigned  to  Sir  Edward  Cresswell 

^uh^t*^^  through  whom  the  lessor  of  the  plaintiff  traced  his  claim. 

"  H/s  widow  In  order  to  prove  this  lease  and  assignments,  and  so  to  esta- 

hath  asogned  .  ,  ,  • 

to  Sir  £.  0.,  blish  the  identity  of  the  lands  claimed  by  the  lessor  of  the 
ten^yearato  plaintiff  with  thosc  in  the  lease  of  1559,  an  ancient  book  was 
^^^Mu^  offered  in  evidence.    This  book  was  found  in  the  muniment 

fDr  the  ori- 
ginals had  been  made,  and  notice  had  been  given  to  the  defendant  to  produce  them: — HM, 
that  the  book  was  not  reoeiyable  in  eyidenoe,  as  containing  an  entry  made  by  a  penon  in  the 
conrse  of  his  busmess ;  and  that,  if  it  was  admissible  as  eyidenoe  of  repntation,  it  merely  went 
to  diew  the  extent  of  the  manor. 
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Toom  of  the  Duke  of  Norfolk,  and  purported  to  be  the  book  JL848. 
of  one  Robert  Spiller.  In  this  book  were  entries  of  the 
under-lease  to  Henslow  from  Stowton  and  Lord,  and  a 
minutey  dated  1610,  to  the  effect  that  ''Henslow's  widow 
had  assigned  to  Sir  Edward  Cresswell,  who  yet  claimeth 
ten  years  to  come."  By  ancient  receipts  put  in  evidence, 
it  was  proved  that  Spiller  was  deputy  steward  of  the  manor 
in  1620.  The  lessor  of  the  plaintiff  claimed  a  right  to  give 
this  book  in  evidence,  as  he  was  unable  to  produce  the  ori- 
ginal leases,  although  an  ineffectual  search  had  been  made 
for  them,  and  notices  to  produce  the  originals  had  been 
giTen.  It  was  objected,  on  the  part  of  the  defendant,  that 
as  the  existence  of  the  original  could  not  be  proved  except 
by  the  entry  itself,  it  could  not  be  used  as  secondary  evi- 
dence This  evidence  being  rejected,  the  plaintiff's  case 
failed,  and  the  defendant  had  a  verdict. 

Crowder  now  moved  for  a  rule  nisi  to  set  aside  this  ver- 
dict, and  for  a  new  trial,  on  the  ground  that  this  evidence 
was  improperly  rejected. — ^Tliis  evidence  ought  to  have  been 
received  as  an  entry  made  by  a  person  in  the  course  of  his 
business,  although  it  cannot  be  contended  to  have  been 
against  his  own  interest     [Rolfe,  B. — ^It  does  not  purport 
to  be  a  copy  of  any  instrument  which  Spiller  had  before 
him  at  the  time.    He  may  never  have  seen  it    PbUock, 
C.  R — ^It  appears  to  be  nothing  more  than  a  memorandum.] 
It  was  the  duty  of  the  steward  to  make  an  accurate  memo- 
randum, to  shew  in  whose  hands  the  property  was.    In 
Taylor  on  Evidence,  p.  469,  it  is  said,  "  that,  in  the  ab- 
sence of  all  suspicion  of  sinister  motives,  a  fair  presump- 
tion arises  that  entries  made  in  the  ordinary  routine  of 
bufflness,  are  correct''     [PoUock,  C.  B. — ^There  is  no  au- 
thority to  shew  that  it  was  receivable,  except  as  connected 
with  an  act  done  at  the  time;  and  of  that  there  was  no  evi- 
dence.   Parke,  B. — ^Was  it  put  on  the  ground  of  reputa- 
tion?]   It  was  60  put    [Parke,  B. — ^The  book  was  not  a 
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1848.  public  book.  Aldersan,  B. — ^The  fullest  effect  that  can  be 
given  to  it  on  that  ground,  is  to  shew  that  there  was  a 
manor  which  consisted  of  twentj-two  acres;  but  that  by 
itself  is  whoUy  immaterial,  and  did  not  assist  the  plaintiff 
in  the  least,  as  his  case  stood.]  [He  cited  Doe  d.  PaUeAaU 
r.Turford{a)y  Price v.Torrington^b)^  Pritt  y. Fa%rdaugh{c\ 
and  Hagedom  v.  JRe%d{d).] 

Pollock,  C.  B. — ^There  are  only  two  grounds  upon  which 
it  has  been  contended  that  this  book  was  admissible  in 
evidence:  first,  as  evidence  of  reputation;  and  secondly, 
as  an  entry  made  by  the  writer  in  the  discharge  of  his 
duty,  and  consequently  as  being  within  that  class  of  cases 
which  were  cited.    With  respect  to  the  first  ground,  all 
that  this  book  proves  is^  that  there  probably  was  a  numor, 
and  that  that  manor  contained  twenty-two  acres.    The 
instant  that  the  entry  is  sought  to  be  made  use  of  as  a 
matter  of  reputation,  so  as  to  connect  it  with  the  fiunily 
of  Cresswell,  it  would  be  used  for  a  purpose  which  the 
law  does  not  admit  of,  namely^  to  prove  some  particular 
and  distinct  fact :  that  clearly  cannot  be  done,  and  there- 
fore the  book  was  not  receivable  on  that  ground    The 
next  question  that  arises  is,  whether  this  minute  is  re- 
ceivable in  evidence  as  an  entry.    No  doubt>  in  many 
cases  entries  have  been  received  as  evidence,  such  as  the 
entries  of  copies  of  old  deeds;  entries  even  of  abetraets  of 
deeds;  so  also  entries  made  in  the  r^ular  course  of  busi- 
ness, and  connected  with  acts  done ;  all  these  have  been 
received  on  proof  of  the  handwriting,  and  the  identifica- 
tion of  the  party  who  made  the  entry,  and  upon  the  proof 
of  the  book  in  which  the  entry  is^  having  come  firam  the 
proper  custody.    But  the  present  entry  is  not  a  copy,  nor 
an  abstract  of  any  deed;  for  the  latter  part  of  it  alone 

(a)  3  B.  <S(  Ad.  890.  (c)  3  Camp.  305. 

(5)  1  Salk.  285;  S  Ld.  Bayxn.         (d)  Id.  379. 
873. 
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could  be  of  any  service  to  the  plaintiff^  namely,  that  part  ^|®^ 
of  it  "which  states  the  claim  of  the  Cresswells  to  be  for  ten 
years  to  come,  by  means  of  some  assignment  from  the  widow 
of  Henslow.  There  is  no  evidence  to  shew  that  the  deeds 
themselves  were  before  the  steward  It  seems  to  me,  that 
the  entry  was  merely  the  result  of  the  inquiry  which  he 
had  made  upon  the  matter,  and  which  he  had  thereupon 
written  down  in  this  book.  There  was,  therefore,  no  act 
done,  or  indeed  professed  to  be  done;  and  this  was  no- 
thing more  than  a  mere  entry  of  some  information  that 
he  seems  to  have  obtained  at  that  time,  and  which  he 
perhaps  thought  he  was  in  duty  bound  to  make  about  his 
master's  property.  It  seems,  therefore,  to  me,  that  the 
evidence  was  properly  rejected,  and  that  there  ought  to 
be  no  rule  in  the  present  case. 

Pabkb,  R — ^I  am  of  the  same  opinion  with  my  Lord 
Chief  Baron.    I  think  that  this  document  was  inadmis- 
sible in  evidence,  and  that  this  decision  is  in  accordance 
with  the  current  of  authority  upon  the  subject.    I  quite 
agree  with  what  my  Lord  has  said  on  the  subject  of  this  not 
being  admissible  on  the  ground  of  reputation ;  on  which 
ground,  indeed,  it  was  not  put  in  the  first  instance  by 
Mr.  Crowds.    To  a  certain  extent,  indeed,  it  is  evidence 
of  reputation;  because  what  concerns  a  manor  is  matter 
of  reputation,  as  to  the  history  of  the  manor,  and  what 
the  extent  of  the  manor  was.    But  supposing  it  to  be 
admissible  for  the  purpose  of  shewing  what  the  extent 
of  the  manor  was,  it  would  be  by  no  means  sufficient  for 
the  purpose  for  which  the  learned  counsel  for  the  plaintiff 
sought  to  put  it  in  evidence.    In  the  next  place,  there 
are,  no  doubt,  cases  in  which  a  copy  of  an  ancient  lease 
or  document  has  been  allowed  to  be  given  in  evidence, 
after  a  proper  and  ineffectual   search  made  in  all  the 
places  in  which  it  is  to  be  presumed  the  original  docu- 
ment itself  ought  to  be  found  In  that  case  it  must  purport 
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1848.  ^  either  to  be  a  copy  or  an  abstract  Now,  in  the  present 
case,  the  entry  with  respect  to  the  title  of  Sir  Edward  Cress- 
well,  through  whom  the  plaintiff  seeks  to  derive  his  own 
title,  which  is  the  only  material  part  of  the  entry,  does  not 
appear  to  be  a  copy  or  an  abstract  made  by  the  steward  of  a 
lease  which  he  has  himself  seen.  It  is  therefore  clearly  in- 
admissible as  a  copy  or  an  abstract  In  the  next  place,  this 
is  clearly  not  an  entry  in  which  the  steward  charges  him- 
self, and  is  therefore  not  admissible  as  falling  within 
that  class  of  entries  which  are  made  by  a  party  against 
his  own  interest  The  only  remaining  ground  is,  whether 
this  is  an  entry  in  the  course  of  business.  By  an  entry  in 
the  course  of  business,  I  mean  at  a  time  contemporaneous 
with  that  duty;  and  there  must  be  some  eyidence  to  shew 
that  it  was  contemporaneous,  and  a  matter  which  it  was 
the  steward's  business  to  do;  as,  for  example,  suppose  it 
were  his  business  to  enter  the  dates  of  leases  which  he 
granted,  the  entry  of  the  dates  of  the  leases  might  be 
admissible  as  matters  done  in  the  course  of  his  business. 
This  is  not  an  entry  of  anything  done  by  the  steward,  but 
is  only  an  entry  of  what  he  himself  had  obtained  by  hear- 
say with  respect  to  the  title  of  Sir  Edward  Cresswell; 
which  he  had  put  down  in  a  book,  because  he  perhaps 
thought  it  might  be  a  matter  of  importance  to  his  master's 
interest  I  therefore  think,  for  these  reasons,  that  the 
evidence  was  properly  rejected. 

Aldebson,  R,  concurred. 

BoLFE,  B.-^I  am  of  the  same  opinion.  This  amounts, 
in  my  opinion>  to  no  more  than  that  the  steward  had  made 
some  inquiry,  which  had  satisfied  him  of  the  truth  of  the 
entry.  How  he  did  this  we  are  not  informed;  whether  it 
was  by  seeing  the  deed,  or  by  inquiry  of  the  parties,  or 
by  obtaining  all  the  information  which  he  thought  ke 
could  rely  upon.    With  respect  to  the  method  by  whioh 
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he  obtained  the  information,  we  are  altogether  in  the  dark.        1848. 
I  therefore  think  that  the  evidence  was  properly  rejected, 
and  consequently,  that  there  ought  to  be  no  rule. 

Rule  refused. 


Ass 


BUEKITT  V.  BULNSHAEI).  Nov.  23. 

UMPSIT. — ^The  first  count  was  for  a  breach  of  con-  in  an  action  of 
tract  in  not  taking  proper  care  of  certain  wheat  of  the  ^ch^n- 
plaintiff.    The  second  count  was  on  a  promissory  note,  ^"^ds^^ 
and  the  other  counts  were  common  counts.    The  defend-  defendant 

pleadedi  ex- 

ant  pleaded,  except  as  to  the  second  count,  non  assump-  oept  as  to  one, 
sit,  and  to  the  second  count,  non  fecit,  upon  which  pleas  th^g^tnto  of 
issue  was  joined;  and,  except  as  to  the  first  count,  pay-  ^^^^^g^ 
ment,  set-off,  and  the  Statute  of  Limitationa    To  these  lat-  in  order  to 

11  1  1         1*       •  1  •  take  the  case 

ter  pleas  there  were  the  usual  replications,  and  issues  were  out  of  the  sta- 
joined  thereon.    At  the  trial,  before  Gresswell,  J.,  at  the  ^^^'^e 
last  York  Summer  Assizes,  the  plaintiff,  in  order  to  take  particular  of 

,  ,  ,  set-ouy  contain- 

the  case  out  of  the  Statute  of  Limitations,  put  in  evidence  ing  an  item, 
the  particulars  of  the  defendant's  set-off,  which  (inter  alia)  plaintiff  152.?" 
contained  the  following  item:— "August  26,  1846.    Paid  ^^^^^ 
to  the  plaintiff,  162.'^    The  defendant's  counsel  then  con-  were  no  evi- 
tended,  that,  as  the  plaintiff  had  used  the  item,  it  was  to  port  of  the  de- 
be  taken  as  evidence  in  support  of  the  plea  of  set-off.  ^^^l  ^^^ 
The  learned  judge  left  the  case  to  the  jury,  without  lay- 
ing any  stress  on  that  evidence;  and  the  jury  found  a 
verdict  for  the  plaintiff,  with  96Z.  ds.  6d  damages,  upon  all 
the  issues  except  the  second,  and  on  that  for  the  de- 
fendant 

BUn  (November  6)  moved  for  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  and  of  the  verdict 
being  against  the  evidenca — ^The  particulars  of  set-off 
having  been  put  in  evidence  by  the  plaintiff,  they  became 
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1646.  eyidence  in  support  of  the  defendant's  plea  of  set-off;  and 
BuBxiTT  as  there  was  no  eyidence  to  contradict  them,  the  plea  was 
BujrsHABD.  established  to  the  extent  of  the  items  contained  in  the 
particulars.  [AldersoUy  B. — ^There  were  several  demands, 
to  some  of  which  there  was  a  plea  of  the  Statute  of  Limi- 
tations, but  to  one  there  was  not  Now,  it  was  quite 
doubtM  to  which  demand  the  item  could  be  applied.  The 
defendant  must  establish  his  plea  affirmatively.  Parke,  B. 
— If  it  was  any  evidence  at  all,  which  I  think  it  was  not, 
it  was  clearly  not  conclusive.  It  did  not  advance  the 
plaintiff's  case  in  the  least  degree.  There  is  a  case  of 
Rymer  t.  Cook  (a),  which  has  some  bearing  on  this  matter.] 

The  Court  said  they  would  consult  with  the  learned 
judge  on  the  other  point 

Cur.  adv.  vult 

PoLLOOK,  C.  B.,  now  said. — In  this  case,  which  was  tried 
before  my  brother  GresewM,  at  York,  and  moved  by  Mr. 
BUsSf  on  the  ground  of  misdirection,  and  of  the  verdict 
being  against  the  evidence,  my  brother  CresswM  has  cer- 
tified to  us  that  he  is  entirely  satisfied  with  the  verdict,  and 
therefore  there  will  be  no  rule  on  the  latter  ground.  With 
respect  to  the  alleged  misdirection,  it  was  this :  the  plaintiff 
had  two  claims,  to  one  of  which  prima  facie  the  Statute  of 
Limitations  was,  and  to  the  other  of  which  the  statute 
was  not,  a  bar.  In  order  to  take  the  case  out  of  the  statute 
with  respect  to  that  which  was  beyond  the  period  of 
six  years,  the  plaintiff  put  in  evidence  the  particulars  of 
the  defendant's  set-off,  in  which  there  was  an  admission 
made  of  a  certain  sum  paid;  there  was  a  claim  also  for 
an  account  for  a  bill  delivered,  and  some  other  claims.  The 
particulars  of  set-off  left  it  wholly  uncertain  as  to  what 
accoimt  that  money  paid  was  to  be  applied.    The  learned 

(a)  Moo,  h  M«  66,  n. 
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judge  thought,  therefore,  that  these  particulars  did  not  1846. 
establish  the  fact  that  the  payment  was  made  on  account  BusKin 
of  the  claim  otherwise  barred  by  the  Statute  of  Limita-  n,^J^^,^ 
lions.  The  defendant's  counsel  then  contended,  that  the 
particulars  of  set-off,  being  in  evidence,  must,  if  uncontra- 
dicted, be  considered  as  establishing  all  the  facts  stated 
in  the  set-off.  The  learned  judge  summed  up  the  case  to 
the  jury  without  laying  any  stress  on  that  evidence,  and 
certainly  without  putting  the  case  in  the  manner  that,  see- 
ing that  the  particular  was  in  evidence,  the  defendant's 
counsel  contended  it  ought  to  have  been  left  to  the  jury. 
We  are,  however,  of  opinion,  that  the  learned  judge  was 
perfectly  right.  The  particulars  of  set-off  are  in  reality 
not  evidence  of  anything,  except  so  far  as  they  explain 
what  the  nature  of  the  claim  is  that  the  defendant  means 
to  make  by  way  of  set-off.  When  the  particulars  of  set- 
off were  produced  by  the  plaintiff,  the  answer  to  them 
was  this,  that  they  proved  nothing,  because  there  having 
been  two  accounts,  it  did  not  appear  on  which  the  sup- 
posed payment  was  made.  It  was  uncertain  whether  the 
payments  that  were  made  on  the  part  of  the  defendant, 
when  he  paid  the  money,  if  he  ever  did  pay  it,  were  made 
on  the  one  account  or  the  other,  and  so  with  respect  to 
the  goods  that  were  said  to  be  delivered.  Those  goods, 
for  anything  that  appeared  in  the  particulars  of  set-off, 
might  have  been  delivered  on  the  first  account,  otherwise 
barred  by  the  Statute  of  Limitationa  It  was  for  the  de^ 
fendant  to  make  out  distinctly  that  the  payment  or  item 
was  applicable  to  the  account  to  which  he  sought  to  apply 
it  The  plaintiff  had  a  right  to  say,  that  although  he 
had  admitted  the  payment,  (supposing  he  had  done  so, 
which  we  think  he  did  not,)  still  it  was  uncertain  whether 
these  items  were  meant  by  the  defendant  to  be  applicable 
to  the  irst  part  of  the  account  or  the  second.  In  that 
state  of  uncertainty,  the  question  could  not  be  left  to  the 
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1848.       jury  to  (kcide,  and  it  lies  on  tlie  party  who  seeks  to  esta- 
BuRKin      blish  the  fact  to  clear  up  that  uncertainty.    For  these  ren- 
Blavshjuu).    ^^^9  ^^  ^^  ^^  opinion  that  there  should  be  no  rule. 

Parke,  B. — I  agree  with  my  Lord  Chief  Baron.  It 
seems  to  me,  that  this  case  may  be  disposed  of  on  the 
short  ground,  that  the  particulars  of  set-off  are  really  no 
more  than  the  plea  of  set-off  itself— they  are  properly  an 
explanation  of  the  plea.  It  is  true,  the  plaintiff  offered 
them  as  evidence  for  a  purpose  they  did  not  prove,  namely, 
to  take  the  case  out  of  the  Statute  of  Limitations  -,  but, 
even  if  the  paper  itself  had  been  evidence  for  that  purpose, 
probably  that  would  not  have  rendered  its  contents  evi- 
dence for  the  defendant.  I  quite  agree  with  my  Lord  Chief 
Baron,  that  the  particulars  of  set-off  are,  in  truth,  nothing 
more  than  the  plea  of  set-off.  There  was  a  case  oiRymer 
V.  Cook  (a),  referred  to  in  the  course  of  the  argument  by 
myself,  which  I  had  not  the  full  opportunity  of  consulting 
at  that  time,  where  it  was  held,  by  HvUockf  B.,  and  pro- 
perly so  held,  that  when  the  defendant  put  in  the  particu- 
lars of  the  plaintiff's  demand,  which  particulars  contained 
an  admission  that  he  was  indebted  to  the  defendant  in  a 
certain  sum,  that  admission  was  evidence,  and  entitled  the 
plaintiff  to  a  reply.  That  case  is  altogether  distinguish- 
able from  the  present,  because  there  the  document  was  put 
in,  not  as  the  particular  of  the  plaintiff's  demand,  but  as 
proof  that  the  plaintiff,  in  giving  that  particular,  had  agreed 
to  admit  a  cross  demand  by  the  defendant;  and,  if  so,  that 
admission  was  evidence,  and  therefore  that  case  was  rightly 
decided.  I  quite  concur,  in  this  case,  that  the  particulars 
really  are  no  evidence  at  all ;  they  are  simply  an  explana- 
tion of  the  plea. 

Aldebson,  B. — For  that  reason  it  is,  that,  where  a  par- 

(a)  Moo.  is  M.  86,  Ui 
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ticular  contams  a  certain  specified  sum,  for  ykbieh  credit        1B48. 
is  ^ven,  it  becomes  unnecessary  to  plead  the  payment;  but      bttbktet 
when  the  particular  only  states,  after  stating  a  larger  de-    bj^^^^bd. 
mand,  that  the  plaintiff  goes  for  so  much,  then  it  is  only  a 
limitation  of  the  demand,  and  no  admission. 

RoLFE,  B.;  concurred. 

Rule  refused. 


T 


BOWBN  V.  WiLLUMS,  .-      ^^ 

Nov,  24« 

HIS  was  an  application  for  a  rule,  calling  on  the  plain-  where  a  cause 
tiff  to  shew  cause  why  an  order  of  WiUiama,  J.,  should  not  tothearbltra- 
be  rescinded,  and  why  the  award  made  in  the  above  cause  *^?J^^^*^ 
should  not  be  set  aside.    It  appeared  from  the  affidavit  in  ^^,  in  the 
support  of  the  motion,  that  an  action  having  been  com-  not  agreeing, 
menced  against  the  defendant,  the  cause,  in  January,  1848,  ^wr^bBm^' 
was  by  consent  referred  to  the  arbitration  of  three  parties  P^f^  to  ex- 

m       t  ^    1    •  .  amine  the  par- 

named,  and,  m  the  event  of  their  not  agreemg,  to  the  ties,  and  the 

umpirage  of  one  T.  M.,  the  award  to  be  made,  and  to  be  g^^otThlll 

ready  to  be  delivered,  on  or  before  the  20th  of  April  ^^a^athe 

then  next  ensuing,  to  either  of  the  parties  requiring  the  ^^^  *<>'  ™*^- 

_    .  .  -  .  .-  ing  the  award 

same,  or  to  their  respective  personal  representatives,  if  was  eniai^ 
^ther  of  the  said  parties  should  die  before  the  making  of  p^^  gpj^. 
the  said  award.    The  arbitrators  or  umpire  were  (inter  nodinthesub- 

f^  ^  mission,  by  an 

alia)  to  be  at  liberty  to  examine  the  parties  in  the  cause;  order  of  a 
the  order  to  be  made  a  rule  of  court.    On  the  17th  of  il^rs,  inthe 
April,  the  time  for  making  the  award  was,  by  consent  of  tober^by^^ 
the  parties,  enlarged  to  the  10th  of  October  following.   On  ^^^^^r*®'' 
the  24th  of  July  the  defendant  died.     His  death  occurred  were  to  make 
after  a  meeting  had  taken  place,  when  the  plaintiff  had  anTsubse-  ' 

qnently  the 
award  was 
made  by  the  umpire;  the  Court  refused  to  grant  a  rule  nisi  to  set  aside  the  order,  on  the  ground, 
thai  the  application,  being  made  towards  the  latter  end  of  Michaelmas  tenn,  was  too  late : 
but  intimatedy  that  they  would  not  enforce  the  award  by  attachment. — Hddf  that  the  tenn 
"  ar^iiroton,'*  in  the  order,  was  satisfied  by  the  award  haying  been  made  by  tiie  umpire^ 
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1848.  been  examined,  but  he  had  not  On  the  17th  of  Oo- 
tober^  a  summons  haying  been  taken  out  by  the  plcun- 
tiff,  was  heard  before  WiUiame,  J.,  at  chambers.  This 
summons  was  opposed  by  the  defendant's  attorney,  when 
an  order  was  made,  intided  '^  Bowen  t.  WiUiams"  where 
by  the  time  for  making  the  award  by  the  arbitrators 
was  further  enlarged  to  the  7th  of  November.  On  the 
6th  of  that  month,  the  umpire  made  his  award,  which 
ordered  the  defendant  or  his  executors  to  pay  a  certain 
sum. 

Ogle,  in  support  of  the  motion. — ^The  learned  judge  at 
chambers  had  no  power  to  enlarge  the  time  for  making  the 
award,  under  the  3  &  4  Vict  c.  42,  &  39.  [Parkej  B. — ^It 
has  already  been  decided,  by  the  case  of  Barbery  v.  Nemr^ 
ham  (a),  that  the  judge  had  such  power.  Pollock,  C.  E— 
This  Court  took  time  to  consider  the  matter  in  the  case 
which  arose  here;  and  that  case  is  not  distinguishable  from 
the  present]  In  the  present  case,  the  defendant  died;  the 
cause  is  at  an  end;  and  here  the  arbitrators  had  a  power 
to  examine  the  defendant  In  the  case  of  Parbery  v. 
Newnham,  the  arbitrator  had  power  to  enlarge  the  time; 
and  he  had  no  power  to  examine  the  parties.  Moreover, 
the  defendant  being  dead,  there  no  longer  exists  the 
cause  in  which  this  order  is  intitled.  \Parke,  B. — It  is  now 
settled  by  the  case  of  Ledie  v.  Rkhardson  (6),  that  the 
Court  has  power  under  the  statute  to  enlarge  the  time, 
after  the  arbitrator  has  allowed  the  period  to  elapse  with- 
out having  made  any  enlargement  The  only  question  is, 
whether  the  fact  of  the  death  of  one  of  the  parties  makes 
any  difference.  Upon  that  point  I  am  not  so  clear.  At  all 
events,  I  think  that  this  application  comes  too  late,  as  the 
order  of  my  brother  Williams  was  made  in  October  last.] 

(a)  7  M.  dr  W,  878.  {b)  12  Jur,  730, 
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In  the  last  place,  the  award  is  bad.    In  the  original  order       1848. 
of  reference,  there  is  a  marked  distinction  between  the       Bownr 
arWtrator  and  the  umpire,  and,  by  the  hut  order  of  the     ^^^ 
learned  judge,  the  arbitrators  are  to  make  the  award.    But 
this  award  is  made  by  the  umpire;  it  is  therefore  bad 
[Aldersony  B. — ^We  must  put  a  reasonable  construction 
upon  the  "words.    By  the  arbitrators  are  to  be  understood 
those  parties  who  are  to  arbitrate.] 

Pollock,  C.  B. — ^We  cannot  grant  you  a  rule  to  set  aside 
the  order  and  award.  The  utmost  we  can  do  is  to  pre- 
clude the  plaintiff  from  enforcing  the  award  by  attach- 
ment, and  to  leaye  him  to  his  remedy  by  action. 

Pabke,  B.,  Aldebsok,  B.,  and  Rolfe,  B-;  concurred. 

Rule  refused. 


HoPKDrsoir,  Treasurer,  &c,  v.  Pracflna  and  Another.  ^<^*  22, 

JJeBT  by  the  plaintiff,  as  treasurer  to  the  commissioners  Under  the 
appointed  under  certain  statutes  (6  Geo.  4,  c.  c,  6  Geo.  4,  c.  ^^9^?  4,"^ 
xzxviiL  9  Geo.  4,  c.  Iviv,  and  2  Will  4,  c.  Im).  for  the  more  ?  ^^  (^ooa\), 

\  for  moro  ef- 

effectually  paving,  lighting,  watching,  cleansing,  and  regu-  feotnaUy  light- 
latmg  certain  parts  of  Westminster,  &c.,  against  the  de-  S^'^rtSn' 

parts  of  West- 
minit&,  hj  which  ftct  the  oommifiioneni  are  empowered  to  make  rates  a&d  aaocouments  in 
fMpect  of  any  cathedral,  church,  chapel,  &c.,  according  to  the  number  of  square  yaids  of 
pATemait  or  ground  belonging  to  such  cathedral  or  dinroh,  .fto.^  and  to  determine  the  same 
"  and  the  rates  and  assessments  to  be  levied  or  assessed  upon  or  in  respect  of  any  other 
ehuch,  or  any  chapel,  place  of  worship,  hospital,  school,  or  other  pttbUo  building,  wall  or 
void  qiace  of  ground^  shall  be  paid  6y  iht  i^'wrchwao'denB,  chapelwardens^  trustees,  or  own- 
ers or  proprietors  thereof  respectively,"  the  churchwardens  are  pentyMMy  liable  to  the  com- 
misBoners  for  the  rates,  and  the  want  of  patoohial  funds  does  not  ezempi  them  from  that 
lialnHty. 
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1848. 


HopKnraoK 

V. 

Pu^rcHXB. 
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fendants,  being  the  churchwardens  of  the  parish  of  St 
Margaret,  Westminster,  for  certain  rates  and  assessments, 
made  and  assessed  under  and  in  pursuance  of  the  said  sta- 
tutes.  The  defendants  pleaded,  never  indebted;  and,  by 
virtue  of  an  order  of  Alderson^  B.,  the  following  case  was 
stated  for  the  opinion  of  this  Court: — 

The  church  of  St  Maigaret,  in  the  city  of  Westminster,  is 
situate  near  to  certain  streets  (shewn  in  a  plan)  being  within 
the  limits  of  the  above  statutes  and  under  the  jurisdiction 
of  the  said  commissioners;  and  the  pavement  or  ground 
belonging  to  the  said  church  abuts  on  the  said  streets,  and 
contains  by  admeasurement  996  square  yards.  On  the  15th 
of  August,  1846,  the  commissioners,  acting  under  and  by 
virtue  of  the  said  statutes,  made  certain  rates  for  the  pur- 
poses of  the  said  statutes,  and  which  said  rates  commenced 
and  were  to  be  computed  from  the  24th  day  of  June  then 
last  past  for  one  whole  year  thence  next  ensuing,  and  by 
such  rates  assessed  the  church  of  St  Margaret  as  follows : — 


ffanut  of  /MAafritefi/«,  wM  ih^ 
JUtidawt. 

Ai$eitment  at  vnder: 

Faring,  Repairitig, 

CUcmring,  and 

Lighting. 

wauTtng. 

St.  Margaret's  Church  and  Yard, 
996  7^^,  atllc^.    •    •    •    • 

£    8.   d. 
41  10    0 

£    i.    d. 

4    3    0 

At  the  time  when  the  said  rate  was  made  and  assessed, 
the  defendants  were  the  churchwardens  of  the  parish  of  St 
Margaret, Westminster,  but  ceased  to  be  so  before  the  expir- 
ation of  the  said  whole  year  from  the  24th  of  June,  1846. 
Notice  was  given  to  them  of  the  said  rate  whilst  they 
were  such  churchwardens,  and  they  were  required  to  pay 
the  same  to  the  collector  appointed  by  the  said  commis* 
sioner  for  that  purpose;  but  they  refused  to  pay  the  same, 
denying  that  they  were  liable  so  to  do  out  of  their  own  pro- 
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per  funds;  and  that  from  time  to  time,  when  the  rate  was 
made  until  they  went  out  of  office,  they  had  not,  and  have 
not  at  any  time  since,  had  in  their  possession  or  control 
any  parochial  funds  whatever  (a). 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  stated,  the  defendants  were  person- 
ally liable,  in  the  present  action,  to  pay  to  the  said  commis* 
sioners  the  said  sums  of  41 2. 1  Oa,  and  U.  3$.,  or  either  of  them. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  the 
defendants  agreed  that  judgment  should  be  entered  up  for 
the  plaintiff  for  such  sum  as  the  Court  should  direct,  by 
nil  dicit,  or  otherwise  as  the  Court  should  order;  but  if 
the  Court  should  be  of  opinion  that  the  commissioners 
were  not  entitled  to  recover  in  the  action  either  of  the  said 
sums,  then  the  plaintiff  agreed  that  judgment  of  nolle 
prosequi  should  be  entered  against  him,  or  otherwise  as 
the  Court  should  order  (b). 


id4d. 

HoPKnrsov 

V. 

PUVCBIB, 


(a)  The  words,  ^*  with  which  to 
pay  the  said  rates  or  any  part 
thereof,*'  formed  part  of  the  case, 
bat  were  strack  out  at  the  sag- 
geslion  of  the  Court,  and  by  the 
oonsent  of  the  parties. 

(6)  The'  above-mentioned  acts 
were  to  be  referred  to  by  the 
Court,  and  to  be  oonsideied  as 
fonning  part  of  the  case.  Copies 
of  the  localities  and  of  the  rates 
also  formed  part  of  the  case. 

The  33rd  section  of  the  9  Geo.  4, 
c  2W«,  upon  which  the  question 
chiefly  toms,  enacts,  **  that  the 
respectiYe  rates,  &c.  to  be  laid 
and  neecrood  by  the  commission- 
en  under  this  act,  upon  or  in 
rapect  ol  any  cathedral,  colle- 
giate or  other  dinrch,  chapeli 
phMse  of  religious  worship,  hospi* 
tal,  publio  school,  or  other  pub- 

voii.  m 


lie  building,  or  any  wall  or  void 
space  of  ground,  instead  of  being 
ascertained  according  to  the  year- 
ly value  thereof,  shall  be  ascer- 
tained according  to  the  number 
of  square  yards  of  pavement  or 
ground  belonging  to  such  cathe- 
dral, collegiate  or  other  church, 
chapel,  place  of  worship,  hospi- 
tal, public  school,  or  other  pub- 
lic building,  wall  or  void  space 
of  ground,  measuring  the  same 
from  such  cathedral,  coUegiate 
or  other  church,  chapel,  place  of 
worship,  hospital,  school,  build- 
ing, wall  or  void  space  of  ground, 
to  the  middleof  the  street,  square, 
or  place  in  which  the  same  shall 
respectively  abut;  and,  in  mak- 
ing the  said  rates  and  assessments 
hereby  authorised  to  be  made, 
the  said  commissioners  for  eze- 

SXCH. 


1 


d8 


lo4o* 


HOFKIKBOH 
PUNCHIB* 
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Eugh  Httt,  for  the  pIaintifP.*-Th6  plaintiff  rests  his  elals^ 
upon  the  33rd  section  of  the  9  Gea  4,  c.  MoxviH  The  statate 
2  Will.  4,  c.  Ivii  8. 12,  extends  the  provisions  of  the  forego- 
ing section  to  jthat  act;  and,  according  to  the  plain  and 
literal  meaning  of  the  language  of  the  33rd  section,  the 
churchwardens  are  personally  liable  for  these  rates.    The 
81  st  section  of  the  6  Geo.  4,  c.  o,  which  was  '^  An  Act 
for  more  effectually  paving,  lighting,  watching,  cleansing, 
and  regulating  the  Regent's  Park,  together  with  the  new 
street  from  the  Regent's  Park  to  Pall  Mall,  and  the  new 
streets  and  improvements  in  the  neighbourhood  of  Parlia- 
ment-street and  Privy  Gardens,  and  for  maintaining  a 
convenient  sewage  for  the  same,"  provided  for  the  mode  of 
recovering  arrears  of  rates;  and  the  82nd  section  enabled 
the  commissioners  to  bring  actions  for  that  purpose.  Many 
of  the  sections  of  that  act  are  incorporated  into  the  9  Gea 
4,  c.  xxxviii. 

It  will  be  contended,  that,  as  the  churchwardens  have  no 
fbnds,  they  are  not  called  upon  to  pay.  But  there  is  no 
qualification  whatever  in  the  33rd  section  to  relieve  them 
of  that  liability,  No  onus  whatever  is  cast  upon  the  com- 
missioners, to  shew  that  the  churchwardens  have  funds  in 
their  hands  wherewith  to  meet  the  rates.  Now,  by  the  23rd 
section,  her  Majesty,  as  owner  of  public  buildings,  shall  be 


eating  this  act  shall  detennhie 
what  sum  shall  be  aaaowed  in  re- 
spect of  each  square  yard  ef  pave- 
ment or  ground  beloi\ging  to  Buoh 
cathedral,  collegiate  or  other 
churches,  chapels,  places  of  wor- 
ship, hospitals,  public  schools,  or 
other  public  buildings,  walls  and 
void  spaces  of  ground,  such  sums 
not  exceeding  in  the  whole  in  any 
one  year  the  sums  hereinbefore 
mentioned;  and  the  rates  or  as- 
sessments to  be  levied  and  assessed 


upon  or  in  respect  of  any  cathe- 
dral or  collegiate  church,  shall  be 
paid   by  the  dean    or    chapter 
thereof  I  and  the  rates    or  as- 
sessments to  be  laid  and  assesBed 
upon  or  in  respect  of  any  other 
church,  or  any  chapel,   place  of 
worship,  hospital,  school,  or  other 
public  building,    wall    or  void 
space  of  ground,  akcH  he  paid  hy 
the    ehurchiMrdenBy    chapelwar- 
dens,  trustees,  or  owners  or  pro- 
prietors thereof  respectively,**  dFO. 
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IiiUe  to  be  rated.    No  ispace  is  to  escape  the  rate.    Tros-       1B4S. 
tees  are  made  personally  liable.    The  comThissioners  look    Hopniraow 
to  the  churchwardens  alone,  and  rest  their  claim  upon     Pmr^ja, 
the  plain  and  grammatical  meaning  to  be  put  upon  the 
statute. 

WUieSy  contrk — ^The  churchwardens  are  not  personally 
liable  to  pay  the  ratea  The  act  does  not  admit  of  that 
construction,  and  it  would  be  an  extremely  harsh  proceed- 
ing to  make  them  personally  liable  to  pay  demands  of  this 
nature  out  of  their  own  pockets,  when  they  have  no  ftinds 
whatever  to  meet  the  payment  It  was  clearly  intended 
by  the  L^slature,  that  the  parish  should  pay  for  these 
expenses.  It  is  now  sought  to  put  a  personal  liability 
upon  the  churchwardens,  and  not  upon  the  owners  of  the 
soil  The  acts  contain  no  provision  by  which  the  church- 
wardens are  enabled  to  compel  these  rates ;  and  they  can- 
not compel  one  at  common  law :  Com.  Dig. "  Esglise,"  (P.  2). 
The  defendants  are  only  liable  as  churchwardens,  at  com- 
mon law;  and  are  merely  a  quasi  corporation,  to  take  care  of 
the  goods  of  the  church :  Ttimer  v.  Baynes{d),  The  soil  and 
profits  of  the  church  and  churchyard  belong  to  the  parson: 
Com. Dig.  "Cemetery,'' (A.  2), and  he  is  the  person  who  ought 
to  be  rated;  but,  at  all  events,  the  defendants  are  not  per- 
flonaDy  liable. 

JRB,  in  reply. — ^The  liability  of  the  defendants  rests  upon 
the  provisions  of  the  33rd  section.  The  parish  may  be  lia- 
ble for  these  rates,  and  no  doubt  the  churchwardens  might 
compel  them  to  pay  them;  but,  under  the  act,  the  commis- 
noners  have  to  look  to  the  churchwardens,  and  to  them 
alone.  [He  referred  to  6  Geo.  4,  c.  hdv^  ss.41,  7-3,  74,  76,  and 
9  Geo.  4,  c.  64,  s.  22.] 

{a)  2  H.  Bl.  559. 

h2 
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1848.  PoixooK,  C.  B. — ^I  am  of  opinion  that  our  judgment 

HovxnraoH    ought  to  be  in  favour  of  the  plaintiff.    The  case  may  not 
Vvmoat.     ^  altogether  free  from  difficulty.    This  is  a  claim  made 
against  the  churchwardens  personally,  and,  no  doubt,  in 
respect  of  property  which  is  not  theirs,  and  in  respect  of 
their  situation  as  churchwardens    It  has  been  urged,  on 
the  part  of  the  defendants,  that  inasmuch  as  they  have  no 
funds,  they  ought  not  to  be  called  upon  personally  to  sa- 
tisfy this  demand.  I  think,  that  upon  looking  at  the  seve* 
ral  acts  to  which  our  attention  has  been  called,  as  having 
reference  to  the  present  question,  that  we  ought  to  construe 
the  words  which  they  contain  according  to  their  plain  and 
literal  meaning,  and  that,  according  to  such  a  construction, 
the  churchwardens  are  personally  liable.    An  action  hav- 
ing been  brought  against  them,  to  recover  these  rates,  their 
defence  is,  that  they  have  no  funds.    These  acts  of  Parlia- 
ment, no  doubt,  do  not  contain  express  provisions  as  to 
such  a. case.    It  might  be  said,  that,  inasmuch  as  these 
are  local  acts  of  Parliament,  which  affect  particular  dis- 
tricts and  local  interests,  the  parties  whom  it  would  be 
likely  to  affect  should  have  used  proper  expedients  to  pro- 
tect their  own  interests,  so  that  the  provisions  of  the  acts 
may  not  have  the  appearance  of  being  harsh  or  unjust  to- 
wards them.    But  I  do  not  think  there  is  anything  in 
these  acts  which  can  be  considered  as  harsh  or  unjust  to- 
wards the  present  defendants;  for  I  think,  that,  by  neces- 
sary implication,  they  must  have  the  power  to  make  and  com- 
pel a  rate  for  the  purpose  of  reimbursing  themselves;  and 
it  seems  to  me,  that,  since  this  is  a  case  in  which  a  church 
rate  ought  to  be  made,  and  that,  if  the  rate  were  not 
granted,  the  making  of  the  rate  might  be  compelled  by 
mandamus.    For  these  reasons  it  appears  to  me,  that,  by 
putting  such  a  construction  upon  the  acts,  as  I  think  we 
are  called  upon  to  put,  the  plaintiff  is  entitled  to  our  judg- 
ment   I  must  say,  that  I  do  not  see  any  hardship  in  such 
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a  construction,  becanse  it  appears  to  me,  that,  by  neces*       1848. 
sary  implication  the  power  to  indemnify  the  churchwar-    Hopkinbor 
dens  is  by  means  of  a  church  rate.  Punchkb. 

Pabke,  B. — I  entirely  agree  with  my  Lord  Chief  Baron, 
although,  during  the  course  of  the  argument,  I  entertained 
some  doubt  upon  the  matter.    It  is  perfectly  clear  that  the 
act  of  Parliament  requires  the  rate  in  this  case  to  be  paid 
by  somebody.    That  is  quite  clear.    We  are,  then,  to  con- 
sider whether  there  is  really  any  want  of  equity  in  the 
construction  contended  for  on  the  part  of  the  plaintiff. 
It  seems  to  me  that  there  is  not    Here  there  is  a  positive 
enactment,  in  the  case  of  a  church,  that  the  churchwardens 
are  to  pay;  and  in  the  case  of  a  chapel,  the  chapelwardens ; 
and  in  the  case  of  a  dissenting  chapel,  the  trustees;  and 
in  that  of  an  hospital  or  school,  the  trustees  of  such  hospital 
or  school    It  is  evident  that  all  these  parties  named  are 
meant  to  pay.    The  legislature,  therefore,  seems  to  have 
supposed  that  every  one,  upon  whom  the  obligation  was 
imposed  in  the  first  instance,  would  have  the  right  of 
reimbursing  himself.    With  respect  to  the  case  of  the  trus- 
tees of  an  hospital  or  school,  the  enactment  applies  to  them, 
whether  they  have  funds  or  not,  for  they  are  supposed  to 
pay  themselves  out  of  the  funds.    Such  is  also  the  case 
with  respect  to  the  trustees  of  a  dissenting  meeting-house: 
they  are  compellable  to  pay,  the  legislature  supposing  that 
they  will  reimburse  themselves  by  the  letting  of  pews ;  and 
with  respect  to  the  trustees  of  an  hospital,  that  they  have 
the  means  of  reimbursing  themselves  out  of  the  funds 
supplied  for  the  purposes  of  the  charity.    It  is  a  positive 
enactment,  that  the  money  shall  be  paid  for  the  benefit  of 
the  public,  and  it  is  not  a  necessary  consequence  that  such 
enactment  should  be  followed  by  injurious  consequences. 
I  agree  with  my  Lord  Chief  Baron,  that,  if  the  church- 
wardens had  not  funds*  in  their  hands  belonging  to  the 
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parish  at  large,  they  must,  hj  implication,  have  a  power  to 
1848.^     reimburse  themselves,  by  imposing  a  rate.    In  the  case  of 
HopKiNsoN    naked  trustees  of  the  soil  of  a  school,  they  must  have 
PuNOHiB.      some  equitable  right  to  reimburse  themselves  for  the  ex- 
penses they  are  obliged  to  incur  under  an  act  of  Parlia- 
ment; and  I  am  disposed  to  think,  that  the  statute,  by 
implication,  gives  the  churchwardens,  upon  whom  it  very 
clearly  imposes  the  duty  of  paying  the  rate,  in  the  event 
of  their  being  in  such  a  position  as  not  to  have  funds,  or 
of  not  being  voluntarily  reimbursed  by  the  parish,  a  right 
of  imposing  a  rate  for  such  purpose.    It  seems  to  me  that 
the  churchwardens  have  a  compulsory  pow^  to  enforce 
the  rate,  as  otherwise,  the  statute  would  have  a  very  in- 
equitable operation.    Upon  the  express  words  of  the  ohuue 
in  question,  the  churchwardens  are  personally  liable  to 
pay  the  rate;  for  if  they  were  not^  the  rate  could  not  have 
been  levied.    In  order  to  carry  the  intentions  of  the  Le|ps- 
lature  into  effect,  we  must  give  effect  to  the  precise  words 
of  the  statute. 

ALBtiBSOK,  E— I  am  entirely  of  the  same  opinion.    The 
words  of  the  88rd  section  of  the  9  Gea  4,  a  kn/v,  are,  that 
the  churchwardens  shall  pay  the  rate;  and  the  subsequent 
act,  the  2  Will  4,  a  hi,  provides  that  the  mode  of  paying 
the  rates  shall  remain  the  same.    The  legislature  com- 
mands the  churchwardens  to  pay,  and  it  is  for  them  to 
obey  the  legislature.    The  questicm,  therefore,  ia,  whether 
we  shall,  in  addition  to  the  plain  and  grammatical  words 
of  the  sentence,  annex  the  qualification,  "  provided  the 
churchwardens  hare  funds  in  their  hands,'^  a  qualification 
which,  for  aught  I  know,  may  repeal  the  act    If  such  had 
been  the  intention  of  the  legislature,  I  should  hare  looked 
into  the  several  clauses  of  the  act,  for  the  purpose  of  seeing 
whether  they  did  not,  in  some  other  part  of  it,  give  some 
means  of  compelling  the  churchwardens  to  provide  them- 
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selved  With  funds.  The  act  dods  not  contain  any  such  pro-  1848. 
Tklon:  the  natural  conclusion  is,  that  it  would  hare  been  hofkiksoit 
there,  if  the  legislature  had  intended  that  the  diurchwar- 
dens  should  be  liable  only  in  case  they  had  funds  in  their 
possession.  Now,  payments  of  this  nature  are  for  the  bene- 
fit of  the  church  itself;  for  the  pavement  which  leads  to  and 
from  the  church  is  a  conrenience  to  those  persons  who  at- 
tend diyine  service,  and  watching  and  lighting  are  equally 
conveniences,  for  which  it  is  the  duty  of  the  parishioners  to 
provide;  and  I  fuUy  agree  with  my  Lord  Chief  Baron  and 
my  brother  ParA;e,  and  I  entertain  no  doubt,  that  the  church^ 
wardens  need  not  labour  under  any  serious  inconvenience; 
for  if  they  are  compelled  to  make  these  payments  I  have 
no  doubt  whatever  in  my  own  mind,  that  they  may  make  a 
church-rate  for  the  purpose  of  reimbursing  themselvesi  If 
there  be  any  dispute  or  difficulty  in  making  such  rate,  they 
maycall  upon  the  vestry,  andifthevestry (as  theysometimes 
do),  refuse  to  make  the  rate,  then  they  may  apply  to  the 
Court  of  Queen's  Bench  to  compel  the  vestry  by  mandamus 
to  agree  to  it.  This  is  always  granted  where  an  Act  of  Par- 
liament authorises  persons  to  incur  an  expenditure  on  be- 
half of  a  parish.  A  church  rate  at  common  law,  for  which 
the  assent  of  the  vestry  is  required,  is  very  different  from 
the  present  rate;  and  in  a  case  like  this,  the  Court  of 
Queen's  Bench  will  always  enforce  the  rate,  where  the 
parties  are  compelled  by  act  of  Parliament  to  make  the 
payment;  and  I  have  no  doubt  whatever,  not  only  that  the 
churchwardens  can  make  the  rate,  but  that  they  can  en- 
force it  by  mandamus. 

RoLPB,  R-^The  legislatmre  certainly  intended,  that, 
imder  this  act  of  Parliament,  the  commissioners  should 
recover  the  money  by  some  means  or  other;  and,  if  the 
money  cannot  be  recovered  by  this  act,  I  am  at  a  loss  to 
discover  by  what  mode  it  can  be  recovered.    The  effect 
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1848.        of  thia  act  of  Parliament  is  to  make  the  commissioners 
HoFKnraoH    creditors  of  the  churchwardens,  and  to  place  them  in  the 
PuvcBZB.     ^'^^  predicament  as  if  the  work  and  labour  they  had 
done  were  work  and  labour  done  by  the  order  of  the 
churchwardens    There  is  no  analogy  to  lead  to  the  con- 
clusion, that  the  parties  who  had  done  this  work  and 
labour  can  recover  it  by  means  of  enforcing  the  rate: 
that  is  for  the  churchwardens  to  do.    The  legislature 
has  said,  these  acts  for  repairs  and  building  are  pro  tanto 
for  the  benefit  of  the  church ;  and,  in  respect  of  that  bene- 
fit, the  churchwardens  shall  pay  the  rate.    The  language 
of  the  act  is  as  clear  as  possible.    There  is  a  section  which 
^ves  a  right  of  action ;  and  it  seems  to  me  to  follow,  that 
such  a  mode  is  the  proper  one  to  be  adopted  for  the  re- 
covery of  the  mopey.    But  the  argument  against  such  a 
mode  is  the  apparent  and  supposed  hardship  imposed 
upon  the  churchwardens,  by  laying  them  under  an  obliga- 
tion to  pay  money  out  of  their  own  pockets  when  they 
had  not  the  means  of  reimbursing  themselves.    I  quite 
agree  with  my  Lord  Chief  Baron  and  my  learned  Brothers 
who  have  preceded  me,  in  thinking,  that,  by  necessary 
implication,  the  churchwardens  have  a  power  to  make  a 
rate.    If  this  were  not  so,  I  cannot  say  that  it  appears 
to  me  that  any  such  difficulty  exists  as  to  oblige  us  to 
surmount  the  express  words  of  the  statute.    The  rate  is 
imposed  upon  every  place  of  worship,  which,  therefore, 
includes  a  dissenting  place  of  worship,  where  the  rate 
would  be  paid  by  the  chapelwardens  or  trustees, — ^for  these 
parties  are  expressly  made  liable  to  the  payment, — and 
whether  by  necessary  implication  they  have  not  therefore 
a  right  to  consider  themselves  incumbrancers  (so  to  say) 
upon  the  chapel  for  the  amount,  is  a  matter  upon  which 
it  is  not  now  necessary  to  give  a  decision.    Such  might  be 
the  result    Now,  in  the  same  way,  by  analogous  reason- 
ing, I  conceive  the  true  construction  of  this  statute  to  be. 
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that  the  churchwardens  become  the  incumbrancers  (so       1848. 
to  say)  upon  the  parish  rates  for  the  money.    But,  at  all    hopkinsok 
eTents,  that  is  a  matter  with  which  the  creditors  of  the      pu^Sikb. 
churchwardens  have  no  concern  whatever.    The  legisla- 
ture has  authorised  the  duty  of  imposing  the  rate,  and 
gays  it  shall  be  recovered  by  action  against  those  upon 
wliom  the  rate  is  imposed.    I  am,  therefore,  quite  clear 
that  our  judgment  ought  to  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


A 


SoTiLicHos  V.  Kemp. 

J^ov.  23. 
SSUMPSIT.— The  declaration  stated,  that  the  defend-  in  an  action 

ant  agreed  to  buy  of  the  plaintiff  1000  quarters  of  linseed,  ^^t  a^cfrgo 
expected  to  arrive  by  the  "  Enterprise,''  to  be  delivered  at  ^hi^^pi^ntiff 
Hull  at  45tf.  per  quarter,  "fourteen  days  to  be  allowed  for  bad  boW  de- 

<ii»  1.  i»    t         \  •   t     fendant,  and 

the  delivery  of  the  said  seed  from  the  time  of  the  ship  s  which  was  to 
being  ready  to  discharge  after  its  arrival"     Averment,  ^^^  «fo^. 
that  although  the  plaintiff  was  ready  and  willing  to  de-  ^^i^^^f^ 
liver  Uie  seed,  yet  that  the  defendant  would  not  accept  it.  the  delivery 
Plea  (amongst  others),  that  the  plaintiff  was  not  ready  evidence  was 
and  willing  to  deliver  the  seed  within  a  reasonable  time ;  ^^  contract" 
upon  which  issue  was  joined.    It  appeared  at  the  trial  of  *?  shew  what 

^  .r  XT'  ^jj^  parties  in- 

the  cause,  before  CreasweU,  J.,  at  the  last  York  Summer  tended  by  the 

Assizes,  that  the  "Enterprise"  arrived  on  the  14th  of  April,  ^or  thTSeU- 

when  the  defendant  applied  for  the  linseed,  but  the  cap-  ^o^^eW, 

tain  refused  to  deliver  it  up  to  him,  as  he  had  not  at  that  ^^^>  ^  ^^^ 

.  ,  absence  of  any 

time  the  bill  of  lading.    On  the  22nd  the  bill  of  lading  usage  or  evi- 
having  arrived,  the  captain  then  offered  to  deliver  the  anmbigl^ 
seed  to  the  defendant,  but  he  refused  to  accept,  as  the  "^J^^™* 
market  in  the  meantime  had  fallen  considerably.    It  there-  *»«**  such  evi- 

dence  was  Dro* 

upon  was  contended,  on  the  part  of  the  defendant,  that  periy  rejected. 


V, 


106  BXOHSQTTBB  BXPOBTS. 

1848.  the  proyision  in  the  agreement,  by  which  fourteen  days 
SonuGHM  were  to  be  allowed  for  the  delivery  of  the  seed,  was  for  the 
benefit  of  the  purchaser,  and  that  he  had  the  whole  of 
that  time  before  he  took  away  the  seed;  and  of  that  opinion 
Was  the  learned  judge,  but  he  refused  to  receive  evidence 
for  the  purpose  of  explaining  the  meaning  of  the  parties^ 
and  left  it  to  the  jury  to  say,  whether  the  offer  on  the 
22nd  was  made  within  a  reasonable  time.  The  jury  found 
a  verdict  for  the  plaintiff,  with  270^.  damages 

Martin  moved  (Nov.  6th)  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  also  of  the  verdict 
being  against  the  evidence.  The  Court  said  that  thej 
would  confer  with  CressweU,  J. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said. — In  this  case,  in  which  a  mo- 
tion was  made  for  a  new  trial,  against  the  direction  of  mj 
Brother  Crea^weU  at  York,  the  Court  took  time  to  con- 
sider whether  the  rule  should  be  granted  on  the  ground 
of  the  verdict  being  against  evidence,  or  on  the  ground  of 
misdirection,  the  misdirection  consisting  in  the  rejection 
of  certain  evidence  which  was  tendered  in  order  to  explain 
the  meaning  of  the  contract  We  have  consulted  with  my 
Brother  CressweU,  who  is  not  dissatisfied  with  the  trerdict^ 
and  therefore  there  will  be  no  rule  on  the  first  ground 
With  respect  to  the  misdirection  or  rejection  of  evidence, 
the  defendant's  counsel  contended,  that  he  had  a  right  to 
give  evidence  as  to  what  was  the  meaning  of  the  contract 
as  understood  by  the  plaintiff  at  the  time,  and  h«  accord- 
ingly tendered  that  evidence.  This  evidence  was  rejected, 
and  we  concur  with  our  Brother  Crewwell  in  thinking 
that  no  evidence  can  be  tendered  for  the  purpose  of  ex^ 
plaining  this  contract.  Without  saying  what  out  opinion 
would  be  if  there  be  some  invariable  usage  with  reference 
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to  which  it  may  be  presumed  that  the  conthtct  waa  madey  J^^^*^ 
and  which  may  render  it  ambiguous  in  its  tetms,  and  BcmuoHOB 
therefore  open  to  explanation,  like  the  case  in  this  Court, 
where  what  is  meant  by  the  word  ^'season''  was  explained 
by  the  practice  among  the  persons  making  contracts  of  the 
description  in  question,  we  are  agreed  that  the  present  case 
is  not  one  of  that  kind,  and  that  it  is  not  competent  for 
counsel  on  either  side  to  tender  evidence  simpliciter^  to 
explain  what  is  the  meaning  of  the  contract  We  think, 
therefore,  that  in  this  case  there  ought  to  be  no  rule. 

Rule  refused. 


Herbino  v.  Hudson,  Evisok,  and  Others.  j^ov.  14. 

X  RESPASS  for  beating  and  ill-treating  the  plaintiff,  and  TrespasB  for 
compelling  him  to  go  In  a  certain  carriage  to  the  Court  ^^^|^^ 

of  Arches,  &C.  oompelling 

'  him  to  go  to 

Pleas. — ^Pirst,  not  guilty.-— Secondly,  that  the  defendant  ihe  ATchea 
Hudson,  at  the  said  time  when  &c.,  was  keeper  of  the  that  the  de-^ 
Queen's  Prison,  and  the  plaintiff  a  prisoner  detained  there;  ^^*oT^e 
that  a  writ  of  habeas  corpus  issued  out  of  the  Court  of  &c,  Qi^^en^B  Pn- 

Bon,  and  the 

commanding  the  defendant  to  have  the  body  of  the  plain**  pUuntiff  a  pri- 
tiff  before  Sir  H.  J.  Fust  at  the  Arches  Court,  on  &c. ;  that  JSt  V^  jrf 
the  plaintiff  refused  to  go  to  the  said  Court:  wherefore  ^J^^]^ 
the  defendant  Hudson  in  his  own  right,  and  the  other  de*  manding  the 
fendantfl  as  his  servants,  and  by  his  command,  for  the  have  the  body 
purposo  of  executing  the  said  writ,  forced  and  compelled  at^e^^s 
the  plaintiff  to  go  into  the  said  carriage  and  to  the  Court  ^J'^j^^ 

reftuiedtogo; 

wherefore  the 
MBBdant  oompeOed  him,  ftc.  Keplication,  that  the  writ  ionied  at  the  instance  of  the  plaintiff 
and  no  other  penon,  as  the  defendant  well  knew,  and  that  the  pkdntiffgaTe  notice  to  Uie  defend- 
ant not  to  execute  it.  Kejoinder,  that  the  defendant  did  not  know  tlukt  the  writ  issued  at  the 
inslMMe  of  the  plaintiff  and  no  other  penoni  Issue  thereon : — SM,  that  this  issue  was  not 
sapporled  by  eyidenoe,  that  the  plaintiff's  agent  informed  a  person  who  was  derk  of  tiie 

Cpen  and  depatj  keeper  of  the  prison,  that  the  writ  was  issued  by  ^e  plaintiff,  and  that 
WIS  not  to  be  taken  before  the  Court  of  Arches,  the  writ  itself  not  oontainiDg  on  the  &oe 
of  it  the  name  of  the  party  at  whose  instance  it  was  sued  out. 


108  fiXCHBQTTBE  BBPOBtS. 

1848.        of  Arches,  using  no  unnecessary  violence,  &a,  qu^e  sunt 
HERBnro     eadem,  &c. 

Hudson.  Replication,  that  the  writ  was  issued  out  of  the  said 

court  &;c.,  at  the  instance  and  on  the  behalf  of  the  plain- 
tiJBf  and  of  no  other  person,  as  the  defendants  well  knew; 
and  that  the  plaintiif  gave  notice  to  ifche  defendant  Hud- 
son not  to  execute  the  said  writ,  &c. 

Rejoinder,  that  the  defendants  did  not  nor  did  any  or 
either  of  them  know  that  the  said  writ  was  issued  at  the 
instance  or  on  behalf  of  the  plaintiff  and  of  no  other  per- 
son ;  upon  which  issue  was  joined 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  last  Michaelmas  Term,  the  following  facts  appeared : 
— ^The  defendant  Hudson  was  keeper  of  the  Queen's  Prison, 
and  the  other  defendants  were  officers  of  the  prison.  A 
writ  of  habeas  corpus  having  been  served  upon  Hudson, 
commanding  him  to  bring  the  plaintiff  before  the  Court 
of  Arches,  a  person  of  the  name  of  Mitchell,  who  acted  on 
behalf  of  the  plaintiff,  told  the  defendant  Evison,  who  was 
clerk  of  the  papers  and  one  of  the  deputy  keepers  of  the 
prison,  that  the  writ  was  the  plaintiff's  writ,  and  that  he 
was  not  to  be  taken  before  the  Court  of  Arches.  There 
was  no  evidence  to  shew  that  the  defendant  Hudson  heard 
this,  or  that  he  had  any  knowledge  that  the  writ  issued 
at  the  sole  instance  of  the  plaintiff,  and  the  writ  itself 
contained  no  indorsement  or  mention  of  the  plaintiff's 
name.  The  learned  judge  thought,  that  the  above  facts 
furnished  some  evidence  for  the  jury,  that  the  defendant 
Hudson  knew  that  the  writ  of  habeas  corpus  was  the  writ 
of  the  plaintiff  alone;  and  under  his  Lordship's  direction 
a  verdict  was  found  against  the  defendant  Hudson,  with 
40«.  damages,  and  for  the  other  defendants,  leave  being 
reserved  for  Hudson  to  move  to  enter  a  verdict  for  him 
on  the  second  plea,  if  the  Court  should  be  of  opinion  that 
there  was  no  evidence  of  his  knowledge  that  the  writ  had 
been  sued  out  by  the  plaintiff  alone. 


HUDBOV. 
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A  rule  nisi  having  been  obtained  accordingly —  1848. 

Herring,  the  plaintiff,  in  person  shewed  cause,  and  con-      _  ♦. 
tended,  that  the  fact  of  the  communication  having  been 
made  to  Evison,  who  was  clerk  of  the  papers  and  deputy 
keeper,  was  evidence  from  which  the  jury  might  infer 
knowledge  by  the  defendant  Hudson. 

UfUhank  appeared  to  support  the  rule,  but  was  not 
called  upon. 

Pollock,  C.  R — The  rule  must  be  absolute  to  enter  a 
verdict  for  the  defendant  Hudson  on  the  second  plea. 
Upon  consideration,  I  think  there  was  no  evidence  from 
which  the  jury  could  come  to  the  conclusion  that  Hudson 
knew  that  the  writ  of  habeas  was  sued  out  at  the  sole  in- 
stance of  the  plaintiff. 

Pabxb,  B. — ^I  am  of  the  same  opinion.  The  question 
raised  by  the  rejoinder  is,  whether  the  defendant  Hudson 
knew  that  the  writ  of  habeas  issued  at  the  instance  of  the 
plaintiff  and  no  other  person.  I  am  clearly  of  opinion, 
that  there  is  no  evidence  of  such  knowledge.  The  writ 
of  habeas  corpus,  unlike  the  writ  of  fieri  facias,  does  not 
contain  upon  the  face  of  it  the  name  of  the  party  at  whose 
instance  it  was  sued  out,  and  there  was  no  evidence  of 
any  direct  communication  to  the  defendant  Hudson  or  to 
Evison,  the  clerk  of  the  papers,  (admitting,  for  the  sake  of 
argument,  that  the  clerk  of  the  papers  was  Hudson's  agent), 
that  the  writ  was  sued  out  by  the  plaintiff  alone,  and 
that  he  was,  so  to  speak,  the  dominus  of  the  writ 

Aldebson,  R — ^To  make  the  replication  good,  it  was 
necessary  to  state  that  the  writ  was  sued  out  by  the  plain- 
tiff alone,  and  that  Hudson  knew  that  fact  The  rejoin- 
der must  be  taken  in  the  same  sense.  I  think  there  was 
no  evidence  of  Hudson's  knowledge,  from  the  communica- 
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1848.       tion  mado  to  the  olerk  of  the  papers ;  and  it  appears  that 
Hnonre      the  writ  does  not  contain  any  indorsement  of  the  plain- 

HuDsoH.      tiff's  ^^*™«- 

RoLFE,  B. — I  am  of  the  same  opinion.  The  writ  com- 
manded the  defendant  to  have  the  body  of  the  plaintiff 
before  the  Court  of  Arches  on  a  certain  day;  and  the  onlj 
question  is,  whether  the  defendant  knew  that  the  writ 
was  sued  out  by  Hudson  himself,  who  therefore  had  the 
power  of  countermanding  it  The  analogy  attempted  to 
be  drawn  between  this  writ  and  a  fieri  facias  does  not 
hold,  because,  by  the  very  nature  of  the  latter  writ,  the 
aheriff  is  commanded  to  do  a  certain  act  at  the  instance 
of  the  party  who  has  obtained  the  judgment  That  is  not 
the  case  with  respect  to  a  writ  of  habeas  corpus;  and  the 
defendant  Hudson  might  have  got  into  difficulty,  if  he 
had  attended  at  once  to  the  countermand  of  the  plaintiff 
If  the  issue  had  been  as  to  whether  notice  had  been  giyen 
to  Hudson,  it  might  perhaps  have  been  made  out,  for 
Enson,  the  clerk  of  the  papers,  might  be  considered  as  the 
agent  of  Hudson.  But  upon  this  issue  there  was  no  evi- 
dence that  Hudson  knew  that  the  plaintiff  was  the  only 
person  who  issued  the  writ,  and  as  such  was  entitled  to 
countermand  it 

Rule  absolute. 
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Ill 


In  the  Matter  of  Bovek  t^.  Evaks. 


1848. 


Nw.  18. 


xRICE  moyed  for  a  certiorari  to  remove  the  case  of  An  »prfi«»ti<m 

under  the  121it 

Bowen  v.  Evans  from  the  County  Court  of  Carmarthen-  sectdon  of  the 
shire  into  this  Court   The  action  was  replevin  for  taking  95^  to  wmoVo' 
cattle  and  goods;  and  it  appeared  from  the  affidavits  of  ^^^^ 
the  plaintiff,  on  whose  behalf  the  application  was  made.  Court  to  » tu* 
that  the  title  to  the  land  on  which  the  distress  was  made,  should  be 
would  come  in  question  (a).     [Parke,  B. — ^You  should  have  ?^  Jj  "jy^^^ 
applied  to  a  judge  at  chambers,  and  not  to  this  Court  ^^  ^  ^'^ 

'^  .  to  the  Court, 

PoUock,  C.  B. — ^The  object  of  the  act  was  to  avoid  heavy 
costs,  and  that  is  better  effected  by  an  application  at  cham- 
bers Alderson,  B. — ^These  kinds  of  applications  are  com- 
monly made  at  chambers,  and  it  is  very  desirable  they 
should  be.  If  the  judge  thinks  there  is  any  difficulty  in 
this  case,  he  can  send  the  matter  to  the  Court] 

Rule  refused. 


(a)  The  ISlst  section  of  the 
County  Courts  Act,  9  &  10  Vict. 
0. 96,  enacts,  *<ihat  in  case  ^ther 
party  to  any  such  action  of  re- 
pleyin  shall  declare  to  the  court 
in  which  such  action  shall  be 
brought,  that  the  title  to  any 
ecnporeal  or  incorporeal  heredi- 
tamenta,  or  to  any  toll,  market, 
£ur,  or  franchise  is  ia  question, 
or  that  the  rent  or  damage  in  re- 
^leet  of  which  the  distress  shall 
have  been  tak^  is  more  than  the 
sum  of  20^.,  and  shall  become 
bound  with  two  sufficient  sure- 
ties, to  be  approved  by  the  derk 
(d  the  eonrti,  in  such  sums  as  to 
the  judge  shall  seem  reasonable, 


(regard  being  had  to  the  nature  of 
the  claim  and  the  alleged  value 
or  amount  of  the  property  in  dis- 
pute, or  of  the  rent  or  damage,) 
to  prosecute  the  suit  with  effect 
and  without  delay,  and  to  prove 
before  the  court  by  which  such 
suit  shall  be  tried,  that  such  tiUe 
as  aforesaid  is  in  dispute  between 
the  parties,  or  that  there  was 
ground  for  believing  that  the  said 
rent  or  damage  was  more  than 
30^.,  then  and  not  otherwise  the 
action  may  be  removed  before  any 
court  competent  to  tiy  the  same 
in  such  manner  as  hath  been 
aocustomed." 
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1848.  the  plaintiff  of  coBts  under  that  statute,  the  defendant 
BfioouE  must  shew  affinnatiyely  that  the  case  is  not  within  any 
CocTfxb,  of  the  exceptions  contained  in  the  128th  section:  Meeten 
y.  NichoUsifl).  This  affidavit  does  not  shev  that  the 
plaintiff  and  defendant  dwelt  within  twenty  miles  of  each 
other,  but  merely  states  that  the  plaintiff  at  the  com- 
mencement of  the  suit  carried  on  his  trade  and  business 
*^  within  a  short  distance  of  the  residence  of  the  defend- 
ant'' The  Court  will  not  assume  that  a  ^'  short  distance" 
is  necessarily  less  than  twenty  milea  \PoUock,  C.  B.— 
Certainly  the  Court  has  no  means  of  ascertaining  the 
measure  of  a  ''  short  distance.'']  In  Butter  v.  Comey  (6), 
the  distinction  was  pointed  out  between  the  exceptions  in 
the  128th  section  and  those  in  other  parts  of  the  statute. 
Parke,  B.,  there  says,  ^^  the  defendant  need  not  negative 
the  fact  of  the  plaintiff  being  an  attorney,  or  state  that 
the  case  is  not  within  the  exceptions  contained  in  the 
68th  section;  if  he  prima  facie  brings  himself  within  the 
128th  and  129th  sections  it  is  sufficient,  and  the  onus  of 
proving  those  other  matters  is  cast  upon  the  plaintiff/' 

HurUtoMi  in  support  of  the  rule. — The  rule  eonsists  of 
two  branches,  one,  that  the  Court  may  enter  up  judgment 
for  the  debt,  without  costs;  the  other,  that  the  defendant 
may  enter  a  suggestion.  Assuming  that  the  affidavit  is 
insufficient  for  the  purpose  of  a  suggestion,  it  is  never- 
theless sufficient  to  warrant  the  Court  in  entering  up 
judgment,  which  might  possibly  be  done  on  the  mere  pro* 
duction  of  the  record  without  any  affidavit  {Parkey  R — 
There  must  be  a  suggestion  in  order  to  deprive  a  plaintiff 
of  costa]  The  128th  and  129th  sections  must  be  read  to- 
gether, and  the  language  used  in  the  latter  shews  that  the 
legislature  intended  to  shift  the  onus  of  proof  from  the 
defendant  to  the  plaintiff.    The  words  of  that  section  are, 

(a)  6  C.  B.  848;  6  D.  ^  L.  790^  (5)  2  Bzch.  474. 
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if  any  action  shall  be  brought  in  a  superior  court  for  any  1848. 
cause  other  than  those  specified  in  the  preceding  section  bbooub 
"  for  which  a  plaint  mig^  have  been  entered  in  any  county  ooopbb 
cowri  under  this  act/'  &a  the  plaintiff  shaU  have  judgment 
for  that  sum  only/'  &c.  In  the  present  case,  it  appears 
that  the  plaint  might  have  been  entered  in  the  county  court, 
and  consequently  the  plaintiff  is  bound  to  shew  that  he 
had  a  right  to  sue  in  the  superior  court  The  wording  of 
the  129th  section  is  materially  different  from  that  of  the 
old  Court  of  Requests'  Acts,  which  require  something  to 
be  piored  by  the  defendant  in  order  to  warrant  the  Court 
in  depriving  a  plaintiff  of  costs.  Thus  the  old  London 
Court  of  Requests'  Act,  S  Jac.  1,  c  15,  s.  4,  enacts,  "that 
i^  in  any  action  of  debt  &c.  to  be  sued  or  prosecuted  &c. 
in  any  of  the  King's  Courts  at  Westminster  or  elsewhere 
oat  of  the  said  Court  of  Requests,  it  shall  appear  to  the 
judges  of  the  Court,  where  such  action  shall  be  sued  or 
prosecuted,  that  the  debt  to  be  recovered  by  the  plaintiff 
in  such  action  doth  not  amount  to  the  sum  of  40^.,  and  the 
defendant  in  euch  action  ehaU  duly  prove,  either  by  suffi- 
cient tOBtimony  or  on  his  oath  &;c.,  that,  at  the  time  of  the 
commencing  of  such  action,  such  defendant  was  inhabiting 
and  resident  in  the  city  of  London  or  the  liberties  there- 
of,  in  such  case  the  said  judge  or  judges  shall  not  al- 
low the  plaintiff  any  costs  of  suit,  but  shall  award  that 
the  plaintiff  shall  pay  so  much  ordinary  costs  to  the  party 
defendant,  as  such  defendant  shall  justly  prove  before  the 
said  judge  or  judged  it  hath  truly  cost  him  in  defence  of 
the  said  suit/*  [Parke,  B. — ^The  rule  long  ago  adopted  by 
the  Courts  is,  that,  whenever  the  Statute  of  Gloucester, 
which  gives  a  successful  plaintiff  his  costs  of  suit,  is  de- 
parted from,  some  reason  for  that  departure  must  appear 
by  suggestion  on  the  record,  in  order  that  the  other  party 
may  have  an  opportunity  of  traversing  it ;  but  when  the 
alteration  sought  to  be  made  is  merely  one  which  increases 
or  dimiiushes  the  amou/nt  of  the  plaintiff's  costs,  such  a 
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1848. 


course  ia  unnecessary  (although  in  some  of  the  old  cases 
it  was  held  otherwise),  for  the  Master  ascertains  the  amount 
on  taxation.]    The  rule  as  to  su^estions  is  inapplicable 
to  the  present  case,  in  which  the  defendant  seeks  to  enter 
up  the  judgment  for  the  debt  only.    IParke,  B. — ^That  ob- 
ject cannot  be  attained  without  a  suggestion;  and  when- 
ever there  is  a  suggestion,  it  is  an  allegation  of  matter  of 
fact,  which,  like  other  matters  of  fact,  must  be  determined 
by  a  jury,  as  was  shown  by  this  Court  in  the  case  of  Wat- 
son Y.  QuiUer  (a),  where  the  whole  doctrine  of  suggestion 
was  fully  gone  into.]    The  60th  section  (b)  mentions  the 
cases  in  which  plaints  may  be  brought  in  the  county  court, 
the  128th  section  contains  the  exceptions     IParke,  B. — 
That  section  is  not  a  proviso,  but  an  enacting  clause — it 
says,  ''  if  any  action  shall  be  commenced  in  any  of  her 
Majesty's  superior  courts  of  record  for  any  cause  other 
than  those  lastly  hereinbefore  specified,"'  that  is,  other  than 
those  specified  in  the  128th  section;  so  that  the  129th 
section  must  bo  read  as  if  those  words  in  the  128th  section 
were  incorporated  in  it;  and  consequently  a  defendant,  in 
order  to  avail  himself  of  this  enactment,  must  n^ative 
the  cases  enumerated  in  the  128th  section.]     The  129th 
section  contains  an  exception  in  the  case  of  a  certificate 
of  a  judge  that  the  cause  was  fit  to  be  tried  in  the  superior 
court;  but  it  has  been  held,  that  the  defendant  need  not 
negative  that  exception :  Nirid  v.  Rhodes  (c).    [Parke,  R 
— ^A  construction  has  been  put  upon  the  statute  by  the 
Court  of  Common  Pleas  in  Meeten  v.  NichoUs,  and  by  this 
Court  in  Busier  v.  Comey;  and  the  case  of  Nind  v.  Bhodes 


(a)  llM.&W,7e0. 

(p)  Sect.  60  enacts  "that  such 
summons  may  issue  in  any  dis- 
trict in  which  the  defendant  or 
one  of  the  defendants  shall  dwell 
or  cany  on  his  business  at  the 
time  of  the  action  brought;  or,  by 
leave  of  the  court  for  the  disbict 
in*whidi  the  defendant  or  one 


of  the  defendants  shall  have 
dwelt  or  carried  on  his  business, 
at  some  time  within  six  calendar 
months  next  before  the  time  of 
the  action  brought,  or  in  which 
the  cause  of  action  arose,  such 
summons  may  issue  in  either  of 
such  last  mentioned  courts." 
(c)  5  P.  d;  L.  621. 
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is  not  at  variance  with  those  decisions^  for  the  costs  are 
taxed  on  the  postea^  and  the  certificate  of  the  judge  is  re- 
quired to  be  on  the  back  of  the  record,  which  is  supposed 
to  be  in  Court,  and  would  speak  for  itself,  so  that  an  affi- 
davit in  such  a  case  would  onlj  be  a  needless  expense.] 

Pollock,  C.  B. — ^This  is  a  settled  point,  and  the  rule 
must  be  discharged,  with  costa 

Rule  discharged,  with  costs. 


1848. 


Bbooxeb 

V. 
OOOFVB. 


T. 


ToTMBEE  V.  Bbown,  Clerk. 


I^av.  22. 


HIS  was  a  feigned  issue,  framed  pursuant  to  the  pro^  On  the  trial  of 
visions  of  the  statute  6  &  7  Will  4,  c.  71,  s.  46  (the  Tithe  whX^thT^ 

plaintiff*BlandA 
were  exempt  from  the  payment  of  tithe  in  kind,  by  reason  of  a  comipoMiion  real  or  an- 
nual payment,  it  appeared  that,  in  1653,  the  lands  in  qaestion,  in  the  pariah  of  H.,  were  con- 
▼eyed  to  £.,  &,  D.,  and  M.,  in  trust  for  E.  Subsequently,  in  1653,  E.  filed  a  bill  in  Chancery 
against  P.,  the  patron,  and  R.,  the  rector  of  the  church  of  H.;  wherein,  after  reciting  that  P. 
aod  R.  had  agreed  that  £.  should  hold  the  fsaid  lands  freed  frx>m  any  claim  l^  tiie  then  in- 
cumbent, or  his  suooeasorS)  lor  tithes  or  common,  and  that  B.  should  accept  80/.  yearly,  in 
fan  lieu  and;Bati8fiK^on  of  all  tithes ;  and  that  P.  and  R.  did  agree  to  consent  to  a  decree  to  be 
obtained  Munst  P.  and  R.  by  £.,  for  establishing  the  said  agreement ;  wherefore  £.  prayed  re- 
fief^  &c.  P.,  by  his  answer,  confirmed  the  agreement ;  and  R.,  by  his  answer,  conmssed  that 
he  agreed  and  was  willing  to  accept  the  80/.  yearly  in  full  lieu  uid  satis&ction  for  all  demands 
of  tithes  and  common  to  be  made  by  him  or  his  succeasors ;  and  that  there  miffht  be  one  or  more 
dccfoea  to  confirm  the  said  agreement ;  and  thereupon  it  was  decreed  accormngly.  The  plain- 
till^  who  claimed  under  £.,  was  owner  of  the  advowson  of  H.  and  of  part  of  the  Uuids  in  H.  The 
defendant  became  the  incumbent  in  1 840.  The  annual  sum  of  80/.  had  been  paid  yearly  by  the 
owners  of  the  lands  in  H.  to  the  rector  for  the  time  being,  during  the  period  of  several  in- 
cnniben<ne8,  making  together  sixty  years,  and  also  during  a  lurther  period  of  more  than 
three  years  after  the  iq>pointment  and  institution  of  the  defendant.  These  payments  were 
made  as  for  the  tithes  oi  the  whole  parish,  and  were  described  in  the  receipts,  sometimes  as 
a  oomposition,  sometimes  as  a  modus  for  the  tithes  of  the  parish.  A  terrier,  dated  1822,  and 
Qgned  by  the  then  incumbent,  the  churchwardens,  and  the  landholder,  stated,  among  other 
rights  of  the  incumbent,  "the  tithes  of  the  whole  parish,  with  Easter  offerings,  for  wmoh  the 
rector  reoeiYes  a  oomposition  of  80/.  per  annum,  free  fit>m  parochial  and  other  rates  and 


Held,  fint,  that,  as  lor  more  than  sixty  yean  80/.  was  paid  for  the  tithe  of  the  parish,  no 
weight  was  due  to  the  expression  in  the  terrier  introduced  for  the  first  time  in  1822. 

Seoofidly,  that  the  80/.  having  been  expressly  paid  and  received  during  the  whole  statutable 
period  as  a  modus  or  composition  for  the  tithe  onlv,  such  payment  rendered  the  modus  valid 
and  indefeasiblei,  although  the  abandonment  by  tne  rector  of  certain  rights  of  common  ori« 
giaally  formed  part  of  the  consideration. 

ThJxdly,  that,  although  the  answer  in  Chancery  might  be  ''a  consent  or  agreement  in 
wwitxng,"  within  the  concluding  part  of  the  1st  section  of  the  2  &  8  Will.  4,  o.  100,  yet,  in 
cider  to  take  the  payment  of  a  modus  for  the  statutable  period  out  of  the  operation  of  that 
aectaon,  by  virtue  of  the  concluding  part  of  it,  it  must  be  made  by  consent  or  agreement  in 
writmg  £ar  the  payment  of  that  very  modus  during  all  or  some  part  of  that  time,  and  that  by 
a  penon  who  could  otiierwise  haye  objected  to  the  payment;  and  therefore  the  modus  in  the 
pnaeni  cate  was  good« 
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1848.        Commutation  Act)  to  try  a  disputed  right  raq[>ecting  the 
tithes  of  the  parish  of  Howell,  in  the  county  of  Lincoln. 

The  case  came  on  for  trial  before  Parhe,  R|  at  the 
Spring  Assizes  for  that  county,  in  1846,  when  a  verdid 
was  given  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  of  Exchequer  upon  the  following  case : — 

The  declaration  stated  the  question  to  be,  whether  the 
lands  of  the  plaintiff  were  exempted  from  the  payment  of 
tithes  in  kind  to  the  defendant  as  rector,  by  reason  of  a 
composition  real  or  annual  payment 

At  the  time  of  making  the  decree  thereinafter  men- 
tioned, the  lands  within  the  parish  of  Howell,  and  the 
manor  of  Howell,  and  the  advowson  of  the  church  of 
Howell,  were,  by  indentures  of  lease  and  release  of  the  £tb 
and  6th  of  February,  1653,  made  between  A.  Popham  and 
T.  Goodwin,  of  the  one  part,  and  S.  Edmonds,  G.  Smith, 
W.  Dennys,  and  W.  Morse,  of  the  other  part>  conveyed  to 
the  use  of  Edmonds,  Smith,  Dennys,  and  Morse,  upon  trust 
for  Edmonds,  his  heirs  and  assigns,  for  ever.  The  indenture 
contained  a  covenant  for  quiet  enjoyment  by  Edmonds, 
Smith,  Dennys  and  Morse,  of  the  said  manor,  lands^  &a  as 
against  the  parson  of  Howell  and  his  successors,  and  othem^ 
&c.,  claiming  any  common. 

On  the  6th  of  September,  1653,  the  said  SI  Edmonds 
filed  a  bill  in  Chancery  against  the  said  A.  Popham, 
and  N.  Smith  and  T.  Curtis  (in  the  said  bUl  described  as 
the  agents  and  servants  of  the  said  A.  Popham),  and 
against  Thomas  Row,  the  then  parson,  rector,  and  incum- 
bent of  the  said  church  of  Howell,  wherein,  after  reciting 
the  said  indentures,  and  that  the  said  A^.  Popham,  K. 
Smith,  T.  Curtis,  and  the  said  Thomas  Row,  clerk,  had 
agreed  that  the  said  S.  Edmonds  should  hold  the  said 
manor,  lands,  &c.,  freed  and  dischaiged  from  any  claim  or 
demand  of  or  by  the  then  present  incumbent  or  his  suc- 
cessors to  be  had  or  made  for  or  by  reason  of  any  tithes, 


MICHAKTiMAfl  TBBM,  12  YICT.  119 

or  for  or  conoeming  the  said  manors,  lands,  &;c.,  or  for  any  1848. 
common  of  or  in  the  said  premises,  or  for  any  of  the 
glebe  land  formerly  belonging  to  the  said  parsonage,  lying 
dispersedly  in  the  fields  of  Howell,  and  long  since  ex^ 
changed  by  the  owner  of  the  premises  with  the  prede- 
cessor of  the  said  parson,  to  the  great  advantage  of  the 
said  parson  and  his  successors,  and  that  the  said  Thomas 
Row  shotild  and  would,  as  his  predecessor  had  formerly 
done,  accept  of  801,  yearly,  in  full  lieu  and  satisfaction  of 
all  tithes  yearly  or  otherwise  to  grow  due  out  of  the  said 
premises,  and  also  for  all  other  demands  whatsoerer  by 
the  said  parson  or  his  successors  out  of  the  said  premises, 
the  said  80Z.  yearly  excepted,  and  that  the  said  A.  Pop- 
bam,  (he  being  patron  of  the  said  church  of  Howell),  the 
said  N.  Smith,  and  the  said  T.  Curtis,  and  the  said  Thomas 
Bow  (being  the  then  present  incumbent),  did  agree  and 
conclude  and  consent  to  one  or  more  decree  or  decrees  to 
be  obtained  against  the  said  A.  Popham  and  Thomas  Row 
by  the  said  8.  Edmonds,  for  the  establishing  of  the  said 
agreement,  to  the  end  that  the  said  S.  Edmonds,  his  heirs 
and  assigns,  might  have  and  enjoy  the  said  premises  free 
and  clearly  discharged  from  all  claims  and  demands  what- 
Boeyer  by  the  said  parson,  or  his  successors,  for  or  out  of  the 
said  premises,  the  said  8.  Edmonds,  his  heirs  and  assigns, 
yearly  paying  the  said  80{.  to  the  said  parson,  &;c.,  as 
aforesaid ;  and  the  said  parson  to  hare  the  said  lands  ex- 
changed, and  the  said  yearly  rent  of  801,  being  both  of 
them  of  much  greater  advantage  to  the  parson,  his  par- 
sonage being  since  the  said  exchange  and  agreement  worth 
by  the  year  above  30t  more  than  before ;  wherefore  the 
said  &  Edmonds  prayed  relief,  and  that  the  said  defend- 
ants should  answer  the  premises  on  oath. 

The  said  A.  Popham,  N.  Smith,  and  T.  Curtis,  by  theit 
answers,  sworn  the  18th  of  September,  1653,  confirmed 
the  said  agreement  in  the  said  bill  recited;  and  the  said 
Thomas  Row,  by  his  answer,  dated  and  sworn  the  24th  of 
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1848.  there  was  no  composition  for  tithes;  also  a  terrier  dated 
1707,  signed  by  the  curate,  churchwardens^  and  sidesman, 
and  containing  a  statement,  that  all  lands  within  the  pa- 
rish were  exempt  from  payment  of  tithes;  and  that  J.  Ed* 
monds  paid  yearly  802.  to  the  rector  of  Howell,  for  all  his 
lands  in  HowelL  Another  terrier  of  the  same  parish  was 
also  put  in  by  the  defendant,  dated  1822,  headed,  ''  A 
true  note  and  terrier  of  all  the  glebes,  lands,  ftc,  tithes, 
and  other  rights  belonging  to  the  rectory  and  parish  church 
of  Howell,  in  ftc,  now  in  the  use  and  occupation  of  the 
Rev.  George  Holt,  rector  of  the  said  parish,  taken,  made, 
and  renewed  according  to  the  old  evidences  and  know* 
ledge  of  the  ancient  inhabitants,  this  12th  day  of  July, 
▲.n.  1822,  and  exhibited  at  the  primary  visitation  of  the 
Honourable  and  Right  Reverend  Father  in  Ood  George 
Lord  Bishop  of  Lincoln,  at  his  primary  visitation,  held  at 
Sleaford,  in  the  said  county  and  diocese  aforesaid,  the 
13th  day  of  July  in  the  same  year;''  signed  by  the  incum* 
bent  and  churchwardens  for  the  time  being,  and  by  Ed* 
ward  Werge,  who  was  then  legal  owner  of  the  lands  in  the 
parish  of  Howell,  which  now  belong  to  the  plaintiff; 
wherein  it  is  stated,  amongst  other  rights  of  the  incam* 
bent,  as  follows: — ^^'The  tithes  of  the  whole  parish,  with 
Easter  offerings,  for  which  the  rector  receives  a  composi- 
tion of  SOL  per  annum,  free  from  parochial  and  other  rates 
and  assessments/' 

It  was  contended,  on  the  part  of  the  defendant,  amongst 
other  things,  that  the  annual  payment  of  802.  was  refer* 
able  to  the  decree,  and  must  be  taken  to  have  been  made 
on  account  of  tithe  and  common,  and  not  on  account  of 
tithe  only.  The  defendant's  counsel  also  gave  in  evideitce 
the  depositions  taken  in  the  proceedings  in  Chancerf : 
these  were  objected  to,  but  were  received  by  the  learned 
judge.  It  was  also  contended  by  the  counsel  for  the  de- 
fendant, that  this  evidence  proved  that  the  annual  pay- 
ment relied  on  by  the  plaintiff  was  made  by  a  consent  or 
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agreement,  expresslj  giren  or  made  for  that  purpose  by       iS4a« 
deed  or  in  imting. 

The  plaintiff's  counsel  contended,  that  the  evidencei 
even  if  admissible,  had  no  such  effect,  and  that  the  pay- 
ment was  condusiye. 

The  proceedings  in  Chancery  above  mentioned  are  to 
be  annexed  to  and  form  part  of  this  case,  and  either 
party  is  to  be  at  liberty  to  turn  the  special  case  into  a 
special  verdict,  if  it  can  be  legally  done,  and  the  Court 
shall  think  fit ;  and  it  is  also  agreed,  that  the  Court  shall 
have  power  to  draw  all  such  inferences  as  they  shall  think 
a  jury  ought  to  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  above  circumstances,  and  upon  such  part  of  the 
above  evidence  as  was  by  law  admissible^  the  claim  of  ex- 
emption of  all  the  lands  of  Howell  from  payment  of  tithes 
in  kind  to  the  rector  for  that  parish  is  or  is  not  valid  and 
indefeasible. 

Wittea  argued  for  the  plaintiff  (May  18)— The  payment  of 
the  802.  a  year  is  rendered  a  valid  modus  by  the  stat  S  &  9 
Will  4,  a  100.  It  is  objected,  first,  that  more  than  80K 
was  in  fact  payable  by  the  parishioners,  because,  by  the 
terrier  of  1822,  the  802.  is  said  to  be  ''  free  from  parochial 
and  other  rates  and  assessments.''  But  the  case  finds  that 
the  annual  sum  of  802.  has  been  paid  during  the  full  period 
of  sixty  years,  and  during  a  further  period  of  three  years 
after  the  appointment  and  institution  of  the  defendant. 
[Parhe,  B. — ^We  think  there  is  not  much  weight  in  that 
objection.]  Secondly,  it  is  said  that  the  sum  of  802L  was 
not  paid  in  lieu  of  tithe  only,  but  also  for  the  abandon- 
ment by  the  rector  of  certain  rights  of  common.  It  Is 
true  that,  in  1653,  the'  right  of  common  was  in  dispute 
and  the  parties  then  came  to  an  arrangement,  that  the 
annual  sum  of  802.  should  be  paid  in  lieu  of  tithe  not  dis- 
putable, and  for  a  claim  of  common  which  was  disputed 
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1848.        But,  though  the  abandonment  of  the  claim  of  common 
ToTMBKB      formed  part  of  the  original  consideration,  it  is  evident,  from 

Bbowk.  *^^  terrier  of  1707,  that  the  80i  was  paid  in  lieu  of  tithe 
only.  In  fact,  the  rector  gave  up  all  claim  to  common  in 
consideration  of  receiving  802^  a  year  for  tithes.  [Alder- 
son,  R — ^The  decree  is,  that  the  plaintiff  shall  hold  the 
land  freed  from  all  claim  for  tithes  or  common  upon  pay- 
ment of  801  yearly ;  but  it  does  not  follow  that  the  80^  is 
necessarily  paid  for  the  tithes  and  rights  of  common.] 
Thirdly,  it  is  contended  on  the  part  of  the  defendant,  that 
the  case  is  taken  out  of  the  operation  of  the  2  &  3  Will  4, 
c.  100,  by  reason  of  the  payment  having  been  made  "by 
consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing/'  The  bill  and  answer  in 
Chancery  contain  no  proof  that  the  agreement  between 
the  lord  of  the  manor  and  the  rector  Thomas  Bow  was  in 
writing.  But  the  consent  is  said  to  consist  of  the  answer 
signed  by  the  rector.  That,  however,  is  not  a  "  deed  or 
writing  "  of  the  nature  contemplated  by  the  2  &  3  Will  4, 
c.  100;  and,  even  if  it  were,  it  was  not  a  "consent  or 
agreement/'  for  that  purpose,  operating  during  the  period 
which  the  statute  requires,  but  was  exhausted  on  the 
death  of  Thomas  Bow.  Similar  language  is  used  in  the 
Prescription  Act,  2  &  3  Will  4,  a  71 ;  and  this  Court,  in 
SdUcdd  V.  Johnson  (a),  refer  to  that  statute  as  furnishing 
a  legitimate  key  to  the  construction  of  the  act  on  which 
the  present  question  arises.  Then  if  this  answer  in  Chan- 
cery be  held  a  "  deed  or  writing,"  within  the  2  &  3  Will  4, 
<x  100,  in  like  manner,  where  a  right  to  windows  has  been 
enjoyed  for  the  period  of  twenty  years,  it  would  be  com- 
petent for  the  owner  of  the  servient  tenement  to  prove 
that,  at  some  former  time,  the  right  was  enjoyed  under  a 
decree  in  Chancery.  The  object  of  both  statutes  was,  to 
Tender  the  enjoyment  for  the  prescribed  period,  when  un- 

(a)  2  Szch*  266. 


HICHABLHAS  TEBH,  12  VICT.  125 

explained,  conclusiye  evidence  of  tlie  right  Suppose  an  1848. 
agreement  by  a  tenant  for  life,  that  he  and  his  successors, 
owners  of  certain  property,  should  allow  the  use  of  lights 
could  that  agreement  be  set  up  to  defeat  the  title  of  a 
party  who  had  subsequently  acquired  a  right  to  the  use 
of  the  light  by  twenty  years'  uninterrupted  enjoyment  ? 
[AlderaoHy  R — If  the  parties  had  gone  on  acting  upon  the 
agreement^  that  wotild  be  evidence  from  which  the  jury 
might  negative  an  adverse  enjoyment,  which  is  the  founda- 
tion of  the  right]  To  bring  the  case  within  the  exemption 
of  the  latter  part  of  the  first  section,  the  **  deed  or  writing" 
must  operate  during  the  whole  period  of  limitation.  Here 
there  was  no  agreement,  after  the  death  of  Bow,  with  any 
subsequent  incumbent;  and  consequently,  there  has  been 
a  time  during  which  no  part  of  the  802.  was  paid  under 
any  deed  or  writing  given  for  that  purpose.  The  decree 
is  not  a  '^consent  or  agreement  in  writing.''  According 
to  the  ordinary  rule  of  construction,  where  in  a  statute  a 
particular  word  is  used,  followed  by  a  general  word,  the 
latter  must  be  limited  to  things  ejusdem  generis;  there- 
fore the  '^ writing"  here  mentioned  is  a  writing  in  the 
nature  of  a  deed,  by  which  the  parties  have  agreed  that 
the  composition  should  be  paid.  This  consent  was  by 
Row  alone ;  the  subsequent  payment  was  by  reason  of  the 
obligatory  nature  of  the  decree.  It  is  evident  from  the 
2nd  section,  that  the  legislature  intended  to  distinguish 
between  a  "  deed  or  writing  "  and  a  "  decree." — He  re- 
ferred to  Thorpe  v.  Phwden  (a),  Thorpe  v.  Mattmgley  (&), 
Thwden  v.  Thorpe  (c). 

WhUehwrrij  for  the  defendant — The  l^slature  only 
intended  to  render  valid  a  payment  for  the  prescribed 
period  of  the  precise  sum  agreed  on  in  lieu  of  tithes,  both 
parties  believing  such  payment  to  be  a  binding  modus, 

(a)  14M.&W.520.     (5)  21.40.421.      (c)  7Cla.&P.  137. 
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1848.  and  acting  on  it  aa  sucL  The  terrier  of  1707  states,  that 
802.  a  year  was  paid  to  the  then  rector  for  all  his  lands  in 
the  parish;  and  by  the  terrier  of  1822  it  appears,  that 
the  rector  received  a  composition  of  8(ML  per  annum,  "  free 
from  parochial  and  other  rates  and  assessments.''  The 
Poor*law  Act,  43  Elix.  c.  2,  renders  the  parson  chargeable 
with  rates  for  tithes;  therefore  the  802^  here  mentioned  is, 
in  point  of  fact,  801.  minus  the  rates  and  assessments. 

Secondly,  in  16/)S,  an  agreement  was  entered  into,  by 
which  the  rector  for  the  time  being  was  to  receive  80iL  a 
year  in  lieu  of  certain  rights  which  he  gave  up,  namely,  a 
right  to  tithes,  common,  and  glebe  land.  The  payment 
was  made  under  the  decree,  which  shews,  that  the  aban- 
donment of  the  rights  of  common  was  part  of  the  consi- 
deration. The  general  rule  is  applicable,  namely,  that 
where  a  party  enters  as  having  a  title  to  land,  he  cannot 
afterwards  say  that  he  did  not  enter  under  that  title. 
[Parke,  B. — The  principle  of  those  decisions  is,  that  where 
a  party  enters  upon  land  having  title,  the  law  will  not 
allow  him  to  be  a  trespasser.]  Here  the  parties  have 
always  acted  under  the  decree. 

Thirdly,  the  decree  is  evidence  of  an  antecedent  agree* 
ment  in  writing.  The  fair  inference  to  be  drawn  from 
the  facts  is,  that  an  agreement  of  this  important  descrip- 
tion was  not  made  by  parol  In  the  case  of  a  composition 
real,  it  was  originally  held,  that  the  deed  must  be  pro- 
duced; afterwards  the  Courts  relaxed,  and  allowed  se- 
condary evidence;  and,  finally,  it  was  decided,  that  the 
fact  might  be  inferred  from  mere  payment:  WynniattY. 
Lindon  (a).  If  there  had  been  no  decree,  the  case  would 
have  been  different ;  but,  at  this  distance  of  time,  the  de- 
cree, having  been  acted  on,  is  cogent  evidence  of  a  written 
agreement  But,  assuming  it  to  be  otherwise,  the  answer 
itself  is  an  agreement.    It  is  like  private  acts  of  Parlia^ 

(a)  8  Jur«  fiO. 
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ment|  which  are  construed  as  agreements.  The  rector^  ^  1848. 
Thomas  Bow,  by  his^  answer,  '^  saith  and  confessethi  that 
he  did  and  doth  still  agree/'  That  is  a  sufficient  consent 
within  the  statute,  which  only  requires  ^*  some  consent;" 
its  object  being  to  prevent  a  modus  from  being  defeated 
by  eyidence  of  a  parol  agreement  Then  it  is  said,  that, 
conceding  the  answer  to  be  a  consent  or  agreement  in 
writing,  it  could  only  operate  during  the  life  of  Thomas 
Row;  but  that  is  not  the  meaning  of  the  statute.  The 
words  are,  ^^  some  consent  or  agreement  expressly  made 
or  given  for  that  purpose  by  deed  or  writing/'  The  legis- 
lature intended  that  there  should  be  one  consent  extend* 
ing  over  the  whole  of  the  prescribed  period,  whether  the 
party  giving  it  was  incumbent  for  that  period  or  not. 
The  5  &  6  Vict.  c.  54,  s.  7|  enables  the  commissioners  to 
confirm  old  agreements  for  giving  land  for  tithes,  which 
shews  that  they  were  not  of  themselves  valid,  at  the  same 
time  preventing  any  injustice  being  done  in  cases  like  the 
present    He  referred  to  Clay  v.  8hackeray(a). 

WiHeSy  in  reply,  cited  White  v.  Lide  (6),  Clay  v.  Thach' 
nth  (c),  TiMe  v.  Brown  (d). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Paeks,  R«— The  sum  annually  paid  for  tithes  in  this 
case,  being  a  certain  compensation  to  the  parson,  and 
having  been  paid  and  received  as  of  right  for  the  statutory 
period,  although  the  pajrment  commenced  in  the  year 
1653,  is  rendered  a  valid  modus  by  the  stat  2  &;  S  Will  4, 
c.  100,  according  to  the  construction  we  have  put  on 
that  statute  in  the  recent  case  oiSaUceld  Y.JohMon^  un« 

(a)  8  Moo.  A  Rob.  5M.  (e)  9  0.  ^  P.  47. 

{6)  4  Madd;  214.  (<0  4  A.  4  E.  309. 
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1848.        less  the  circumstances  relied  upon  by  the  defendant,  the 
incumbent,  make  a  difference. 

These  circumstances  are  three :  two  of  them  matters  of 
fact,  which  we,  by  the  consent  of  the  parties,  are  to  de- 
termine; the  third  a  matter  of  law. 

The  first  objection  was,  that  the  annual  sum  of  801 
only,  was  not  the  compensation  for  the  tithes  of  the 
whole  parish,  because,  by  a  terrier,  signed  in  1822,  by  the 
then  rector  and  principal  inhabitants,  (including  one  who 
paid  the  801)  the  801  is  said  to  be  free  from  taxes  and 
parochial  assessments;  and  therefore  it  is  said,  that  more 
than  8021  was  in  fact  payable  by  the  parishioners.  But, 
as  the  case  finds  that,  for  more  than  sixty  years,  the 
801  was  paid  as  for  the  tithes  of  the  whole  parish,  and 
was  described  in  the  receipts  sometimes  as  a  modus,  some- 
times as  a  composition  for  the  tithes  of  the  parish,  we 
think  it  would  be  very  unreasonable  to  give  any  weight 
to  an  expression  in  a  single  terrier  introduced  for  the 
first  time  in  the  year  1822. 

The  second  objection  was,  that  the  802.  a  year  was  not 
a  modus  or  composition  for  the  tithes  of  the  parish,  but 
partly  for  them  and  partly  for  the  abandonment  by  the 
rector  of  certain  rights  of  common. 

It  may  be  inferred  from  the  bill  and  answer  in  1653, 
that  the  rector  abandoned  certain  rights  of  common,  and 
agreed  to  accept,  as  being  beneficial  to  the  living,  802.  a 
year  in  lieu  of  tithes,  so  that  the  abandonment  of  the 
claim  may  be  said  originally  to  have  been  part  of  the 
consideration  for  giving  the  802.  a  year.  But  then,  for  the 
whole  statutable  period,  the  802.  was  paid  and  received 
expressly  as  a  modus  or  compensation /or  tithes  only;  and 
we  think  this  payment  makes  the  modus  "  valid  and  in- 
defeasible." 

The  third  point  was,  that,  in  this  case,  the  payment 
or  render  of  modus  was  proved  to  have  been  made  by  some 
consent  or  agreement  escpresdy  made  or  given  for  that  pur- 


HIOIIilfiI.lIAfi  TSfitt,  12  VICT.  12d 

pOM  6y  deed  or  toritinff,  lo  as  to  deprive  the  tithe  payer  ^2^^ 
of  the  benefit  of  the  act,  by  virtue  of  the  last  part  of  the 
first  clause.  It  was  argued  on  the  other  hand,  that  the  bill 
and  answer  contained  no  proof  that  the  agreement  between 
the  lord  of  the  manor  and  the  incumbent  to  pay  and  re« 
ceive  80Z.  a  year  as  a  compensation  for  tithes  was  in  writ* 
ing;  and  whatever  we  may  believe  as  to  the  probability 
of  there  having  been  such  an  agreement  in  writing,  we 
find  no  evidence  of  it  in  the  1)111  and  answer;  nor  would 
Uie  bill  be  evidence  against  the  lord  of  the  manor  and 
those  claiming  under  him  of  such  an  agreement,  if  stated 
therein,  nor  the  answer  evidence  for  the  incumbent  It 
was  then  contended,  that  the  answer,  being  signed  by  the 
incumbent,  was  itself  a  consent  in  writing.  It  may  be 
that  it  is  so,  the  object  of  the  statute  appearing  to  have 
been  that,  after  so  long  an  enjoyment  as  for  two  incum- 
bencies, being  for  not  less  than  sixty  years,  and  three 
years  for  a  third,  a  modus  or  composition  should  not  be 
defeated  by  mere  parol  evidence  of  an  express  agreement 
that  it  should  be  for  a  limited  period  only.  The  clause 
has,  no  doubt,  been  introduced  in  analogy  to  the  similar 
provisions  in  Lord  Tenterden's  other  Limitation  Act.  Now, 
an  answer  in  writing  signed  and  sworn  to  may  be  said  to 
be  indisputable  evidence  of  consent  by  the  party  who 
signed  it  But  then  it  was  argued,  that,  in  order  to  take 
the  payment  of  a  modus  for  the  statutable  period  out  of 
the  operation  of  this  clause  by  virtue  of  the  concluding 
part  of  it,  it  must  be  made  by  a  consent  or  agreement  in 
writing  for  the  payment  of  that  very  modus  during  aU  or 
some  part  of  that  time,  and  that  by  a  person  who  could 
otherwise  have  objected  to  the  payment;  for,  by  the  words 
of  the  statute,  such  payment,  that  is  the  payment  for  the 
statutable  period,  must  be  made  by  consent  in  writing  ex-- 
presdy  given  for  that  purpose;  and  we  are  of  that  opinion. 
It  is  said  that  the  legislature,  in  using  this  expression, 
evidently  meant  that  there  shall  be  one  agreement  or  con- 
vex., m.  K  EZCH, 
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1848.  sent,  which  shall  cover  the  whole  time;  and  that,  as  no  one 
incumbent  could  consent  for  any  one  but  himself,  any 
agreement  purporting  to  cover  the  whole  time  by  any  in- 
cumbent, whether  he  was  incumbent  during  the  statutable 
period  or  not,  would  be  sufficient  to  deprive  the  payer  of 
the  modus  of  the  benefit 

If  this  were  so,  a  composition  real,  made  immediately 
after  the  Restraining  Act,  by  parson,  patron,  and  ordinary, 
would  be  bad,  though  acted  on  ever  since, — ^nay,  a  compo- 
sition real  or  an  immemorial  modus  itself,  if  proved  by 
writing  before  the  time  of  legal  memory,  would  be  invalid, 
if  its  validity  depended  on  this  act  We  cannot  think 
that  was  the  intention  of  the  firamer  of  the  statute ;  but  it 
seems  to  us  that  all  that  was  meant  was,  that  the  actual 
payment  for  the  prescribed  period  of  a  modus,  cu  of  rtght, 
should  confer  a  title,  unless  it  could  be  shown,  not  by  pa- 
rol evidence  merely,  but  by  written  evidence^  which  cannot 
be  open  to  mistake,  that  such  enjoyment  was  merely  per- 
missive for  a  time.  If  it  was  in  pursuance  of  any  consent 
or  agreement  in  writing  by  one  or  more  of  the  three  in- 
cumbents, it  would  not  operate. 

We  therefore  think  that  the  modus  is  established,  and 
our  judgment  must  be  for  the  plaintiflT. 

Judgment  for  the  plaintiff 
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Dob  d,  Woodhousb  v.  Rob.  irw.23. 

JlARTRIDOE  moved  for  judgment  against  the  casual  R«l«forj«^- 

ejector.    The  declaration  was  intitled  ''Trinity  Term,  12  thecMual 

Victoria;"  thenotice,  which  was  without  date,  was  served  ?ponn^Sto 

on  the  18th  October,  1848,  and  required  the  tenant  to  ap-  *^*5^^ 

pear  in  the  Michaelmas  Term  then  next    The  case  of  Doe  though  with- 
out dftie. 
d.  OHes  V.  Roe  (a)  was  opposed  to  the  present  application ; 

but  it  was  submitted,  that  the  notice  would  operate  from 

the  time  of  its  service. 

Paske,  B. — Doe  d.  Oreene  v.  Roe  (6)  and  Doe  d.  Wood- 
roffe  V.  Roe  (c)  are  authorities  in  favour  of  the  application. 
There  is  also  the  case  of  Doe  d.  Gyde  v.  Roe  {d)  in  this 
Court  to  the  same  effect  The  weight  of  authority  being  in 
your  favour,  you  are  entitled  to  a  rule. 

Rule  granted. 

(a)  7  Bowl.  C.  P.  679.  &  0,  810. 

(6)  8  Soott,  385.  (d)  14  M.  k  W.  788. 

(e)  6  Scott  N.  B.  800.;  4  Man. 


Wbight  t^.  Graham.  jVbv.  25, 

X  HIS  was  an  action  for  money  had  and  received,  and  Where  a  oauae 
on  an  account  stated.  The  defendant  pleaded  non  as-  tiL^arbitnti^ 
sumpsit,  payment,  and  a  set-off.  After  issue  joined,  by  ^i^^T? 
an  order  of  PlaU^  R,  all  matters  in  difference  in  the  cause  mch  thud  per- 

_  flOD  fts  thov 

were  referred  to  the  award  of  J.  B.  and  W.  R^,  and  of  such  should  apimnt, 

"or  any  two  of 
ftem  f  so  that  the  bmA  two  persons  named,  and  such  third  person,  or  any  two  of  them,  diould 
make  their  avrard  cm  &c. ;  and  two  of  the  arbitrators  s^ed  the  award  on  one  day,  and  the 
third  airintrator  on  the  day  following : — the  Court  refused  to  make  absolute  a  rule  calling  on 
one  of  the  parties  to  pay  a  certain  aum  in  purraanoe  of  the  award. 

Where  a  caose  is  merred,  in  which  there  are  three  issues,  and  two  only  are  found  by  the 
awaid---^«urr^  whether  tuch  a  matter  can  be  objected  on  shewing  cause  agunst  a  rule  for  an 
attachment. 

k2 
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1848.        third  person  as  they  should  by  memorandum  in  writing, 
Wright      to  be  indorsed  on  the  order,  appoint,  so  as  the  said  J.  B. 

Or^am  *^^  ^'  -^J  ^^^  ^^^^  ^^*^  person  so  to  be  nominated  as 
aforesaid,  or  any  two  of  them,  should  make  and  publish 
their  award  in  writing  concerning  the  matters  referred  on 
a  certain  day.  The  award  haying  been  made,  a  rule  was 
obtained  on  the  part  of  the  defendant,  calling  on  the  plain- 
tiff to  shew  cause  why  he  should  not  forthwith  pay  to  the 
defendant  the  sum  of  542. 10&,  pursuant  to  the  said  award, 
rule,  and  master's  allocatur,  and  the  costs  of  the  application. 
It  appeared  by  the  affidavits  that  two  of  the  arbitrators 
had  signed  the  award  on  one  day,  and  the  other  arbitrator 
on  the  following  day.  The  award  found  that  the  plaintiff 
had  no  cause  of  action  against  the  defendant,  and  found 
**both  the  said  issues  joined  in  the  said  cause"  for  the 
defendant.  The  pleadings  in  the  cause  were  verified  by 
affidavit. — ^Against  this  rule 

Cromptoji  now  shewed  cause. — ^This  rule  ought  to  bo  dis- 
charged on  two  grounds: — In  the  first  place,  it  appears  that 
there  were  three  issues  to  be  decided  by  the  arbitrators; 
and  it  appears  on  the  face  of  the  award  that  they  have 
only  disposed  of  two.  All  the  matters  in  the  action  were 
to  be  decided;  and  as  this  at  all  events  is  a  doubtful  mat- 
ter, the  Court  will  not  enforce  the  award  by  attachment. 
[Parke,  B, — How  do  we  know  what  the  issues  were?  Is 
not  such  an  objection  properly  made  by  application  to  set 
aside  the  award?]  The  proceedings  in  the  action  must 
be  before  the  Court  in  some  shape.  In  M^ Arthur  v.  Camp- 
bell (a)  it  was  held  that,  on  a  motion  for  an  attachment 
for  not  performing  an  award,  the  Court  would  not  discuss 
objections  to  the  award  not  apparent  on  the  face  of  it,  as 
that  the  arbitrator  was  not  impartial,  or  that  matters  were 
brought  before  him  (the  reference  being  of  all  matters 

(a)  2  Ad.  <fc  EU.  62. 
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in  difference)  wldcli  are  not  disposed  of  by  the  award.  But,  1848. 
in  the  present  case,  bringing  the  record  into  Court  is  not 
the  introduction  of  such  fresh  matter  as  would  be  made  the 
subject  of  cross  affidavits.  In  cases  where  there  is  a  dis- 
pute upon  mere  matters  of  fact,  which  would  or  ought  to 
be  given  in  evidence  under  the  issues  in  the  cause  referred, 
or  some  other  matter  altogether  dehors  the  award,  perhaps 
that  might  be  improper  to  bring  forward  as  an  answer  to 
a  rule  for  an  attachment  [Parke,  B. — Some  observations 
have  been  made  on  the  case  of  M'Artimr  v.  Campbell  by 
Mr.  Watson  in  his  work  on  Awards,  at  page  331.  He  ob* 
serves,  "However,  in  a  modern  case,  the  Court  of  King's 
Bench,  when  this  point  was  pressed  upon  them,  held  that 
the  fact  of  the  arbitrator  not  having  determined  all  mat- 
ters referred  to  him,  which  did  not  appear  on  the  face  of 
the  award,  could  not  be  shewn  for  cause  against  an  attach- 
ment for  the  non-performance  of  the  award  The  Court 
relied  on  a  passage  in  Tidd's  Prac.  845,  9th  Edit.;  the 
reason  assigned  there  why  on  a  motion  for  an  attiich« 
ment,  a  defect  apparent  on  the  face  of  the  award  may  be 
shewn  for  cause  is,  that  *  the  party  would  be  without  re- 
medy if  the  attachment  were  granted,  notwithstanding 
the  illegality  of  the  award ;  whereas,  if  the  party  were 
left  to  his  remedy,  by  bringing  his  action  on  the  award,  it 
would  be  competent  to  the  defendant  to  take  advantage 
of  any  illegality  appearing  on  the  face  of  it:'  this  reason- 
ing is  equally  strong  to  shew  that  parties  ought  to  be  al-* 
lowed  to  set  up  anything,  whether  on  the  face  of  the 
award  or  not,  for  cause  against  a  rule  for  an  attachment 
for  non-performance  of  an  award,  which  would  be  an 
answer  to  an  action  on  the  award/'  The  question  is,  whe- 
ther your  objection  does  not  go  to  the  sufficiency  of  the 
affidavits.  Alderson,  B. — ^You  could  have  moved  to  set 
aside  the  award,  which  you  have  not  done.]  The  second 
objection  is  clearly  good,  for  it  appears  that  the  award 
was  not  signed  by  all  the  arbitrators  in  the  presence  of 


9, 
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1848.        each  other, — ^for  two  signed  on  one  day,  and  the  third  ar- 
Wright      bitrator  on  the  succeeding  day.     That  is  not  sufficient; 
and  upon  this  point  this  Court  have  expressed  a  decided 
opinion :  Stdhvorth  v.  Inns  (a), 

Addison  contrk — ^Admitting  that  two  only  out  of  the 
three  arbitrators  signed  the  award  together^  that  is  a  suf- 
ficient compliance  with  the  submission,  by  which  it  is 
agreed,  that  it  may  be  made  by  any  two  of  the  arbitrators. 
The  case  of  Stalworth  v.  Irnis  is  not  a  decision  upon  this 
question,  for  the  Court  expressly  say,  that  they  give  no 
opinion  upon  it  [Parke,  B. — ^Unless  the  third  arbitrator 
had  notice  and  does  not  attend,  this  is  not  sufficient 
The  parties  wished  to  have  the  opinions  of  all  three  in 
consultation  together.]  The  award  is  not  published  until 
all  have  signed  it  Until  that  moment  the  award  is  in- 
choate. The  signature  of  the  last  arbitrator  is  the  act  of 
publication.  [Piatt,  R — ^When  can  the  first  arbitrator 
be  said  to  be  functus  officio?]  When  the  last  arbitrator 
signs  the  award. 

Parke,  B. — This  point  is  rather  too  nice  to  be  settled 
upon  the  present  application.  An  action  may  be  brought 
upon  the  award  to  settle  the  question.  Upon  the  other 
point  I  give  no  opinion.  The  rule,  therefore,  must  be 
discharged. 

Pollock,  C.  B.,  Aldbbson,  B.,  and  Plait,  B.,  concurred. 

Rule  discharged. 

(a)  13  M.  &  W.  466. 
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REGULA  GENERALIS. 


It  is  ordered,  That,  for  the  fiiture,  if  a  motion  for  a  new 
trial  be  postponed  beyond  the  first  four  days  of  term,  the 
attorney  who  has  instructed  counsel  to  make  the  motion 
shall  give  notice  of  it  to  the  attorney  of  the  opposite  party; 
otherwise  judgment  signed  on  behalf  of  the  opposite  party 
shall  be  deemed  regular. 
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Thos.  Wildb. 
Fred.  Pollock. 
J.  Parke. 
K  H.  Alderson. 
J.  T.  Coleridge. 


T.  COLTMAN. 

W.  Erle. 

T.  J.  Platt. 

E.  Vaughan  Williams. 


BXOHBQUBB  BBPO&Ta^ 


SITTINGS  AFTER  MICHAELMAS  TERM,  1848. 


HowABB  and  Another^  Executors  of  John  Hillikg,  v.  Oaees. 

To  an  action  ASSUMPSIT. — ^The  first  count  of  the  declaration  was  by 

tors  of  J.  M.,  the  plaintiffs,  as  executors  of  one  John  Milling  deceased, 

pJS^wy '^  *  ^P^^  *  promissory  note  for  601  made  by  the  defendant  in 

note  payable  to  ^j^^  lifetime  of  the  deceased,  and  payable  to  him  or  his  or- 

mm  m  his  life-  '  *    '' 

time,  the  de-     dcr  six  mouths  after  date.    The  declaration  allegod,  that 
eTthat  ^e       Milling  gave  the  defendant  notice,  and  that  the  period  of 
paJ^uTto^^  six  months  had  elapsed  in  the  lifetime  of  the  deceased. 
^\I^''}^^^J^^      There  was  another  count  on  a  similar  note. 

wife  of  J.  M., 

and  in  her  Plea  (amongst  others)  to  the  first  count,  that  the  said 

name,  with  the  «  a*i*  a*         i  ^  •  -^ 

consent  of  her  promissoiy  note  therein  mentioned  was  and  is  made  pay- 
n^^rti'^^-  able  to  one  Elizabeth  Milling,  who,  at  the  time  of  the 
and  that  he      making  of  the  said  note,  was  the  wife  of  the  said  John 

did  not  m  her     •   .    . 

lifetime,  she  Milling,  and  that  the  said  note  was  so  made  payable  to  her 
the  lifetime  ^  ^7  ^^^  ^^^^  name  of  E.  M.,  with  the  consent  of  the  said 
her  husband,     J  jj  j^^p  husband,  and  that  the  said  note  was  not  nor  is 

do  any  act  to  ' 

reduce  the  note  otherwise  than  as  aforesaid  payable  to  the  said  J.  M.;  and 
nor  i^  he  ever  further,  that  the  said  J.  M.  did  not  in  the  lifetime  of  his 
S^onl've.  said  wife  K  M.,  who  died  in  the  lifetime  of  the  said  J. 

^tS^g^ln  ^-  ^^  ^°y  ^  *^  .'^^^^^  *^^  .^^^  promissory  note  in- 
substance,  but   to  posscssion,  nor  did  he  ever,  in  the  lifetime  of  his  said 

bad  in  form,  as       "i*  j  x-l  ^j  •  x      •    x 

amounting  to    Wife,  reduce  the  said  promissory  note  into  possession. 

non  feat         Verification. — ^There  was  a  similar  plea  to  the  other  count 

Special  demurrer  to  the  first  plea,  assigning  for  causes, 
that  the  said  plea  amounts  to  a  circuitous  and  argumen- 
tative denial  of  the  making  of  the  note  in  the  first  count 
mentioned,  and  improperly  concludes  with  a  verification 
instead  of  to  the  country;  that  it  is  ambiguous,  and  does 
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not  shew  when  or  how  the  note  was  made  payable  to  £  M.>  ^848. 
or  that  the  note  was  not  payable  to  J.  M.>  but  that  it  is 
consistent  therewith  that  it  was  made  payable  to  K  M. 
subsequently;  that  the  plea  gives  no  colour^  and  does 
not  deny  that  J.  M.  gave  defendant  notice,  and  that  the 
time  expired  in  J.  M'&  lifetime,  and  whereupon  the  de- 
fendant promised  to  pay  him ;  that  the  plea  is  insensible 
in  stating  the  note  to  be  payable  to  £  M.,  and  that  she 
18  deceased.  To  the  other  plea  there  was  a  demurrer, 
disclosing  similar  causes  of  demurrer.  Joinder  in  de- 
demurrer. 
The  case  was  argued  last  term  (November  20)  by 

•/.  Hendersony  in  support  of  the  demurrer. — ^The  first 
plea  is  bad,  and  the  second  is  so  also,  and  for  the  same 
reasons.  The  chief  objection  to  the  first  plea  is,  that  it 
amounts  to  a  circuitous  and  argumentative  denial  of  the 
contract  ever  having  been  made  with  the  plaintiff  That 
is,  therefore,  a  defence  which  could  be,  and  properly  ought 
to  be,  given  in  evidence  under  the  plea  of  non  fecit  This 
is  like  the  old  case,  where,  to  an  action  of  debt  on  a  bond, 
the  defendant  confessed  the  bond,  but  said  that  it  was  ex- 
ecuted to  another  person  than  the  plaintiff,  and  the  plea 
was  held  bad,  as  amounting  to  non  est  factum  (a).  The 
plea  sets  up  facts,  by  way  of  defence,  which  are  inconsist- 
ent with  the  alleged  state  of  facts  contained  in  the  declara- 
tion, and  also  denies  the  legal  consequence  of  those  facts. 
The  plaintiff  could  not  reply  to  this  plea,  otherwise  than 
by  reasserting  the  allegations  of  the  declaration.  If  it  be 
good  in  substance,  it  is  merely  an  expanded  traverse.  Fur- 
ther, it  is  not  a  good  plea  in  bar,  but  discloses  a  defence  plead- 
able in  abatement  only.  In  Bendiso  v.  Wakeman  (h)  it  was 
held,  that  the  coverture  of  the  plaintiff  cannot  be  pleaded  in 

(a)  GiJMl  V.  PtrkinB,  1  Sid.  450.  (h)  IS  M,  *  W.  97. 
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1848,        not  be  said  to  be  made  payable  to  the  husband.    He  also 
HowiBD      refeired  to  Richards  v.  Michards  (a). 
qJ^  Cut.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — ^This  case  was  argued  before  us  a  few  days 
ago  by  Mr.  Henderson  and  Mr.  CronipUm.  [His  Lordship, 
after  stating  the  pleadings,  proceeded:]  If  there  be  a 
note  made  to  a  feme  covert  during  coverture,  it  is  clear, 
that  the  husband  may  sue  alone  upon  it,  or  permit  his 
wife  to  take  an  interest  in  it;  in  which  latter  case,  it  ap- 
pears to  stand  on  the  same  footing  as  if  it  had  been  made 
to  her  before  covertura  The  facts  stated  in  the  two  pleas 
amount,  therefore,  to  a  good  defence  to  the  action.  The 
only  question  is,  whether  they  are  properly  pleaded,  with- 
out a  traverse  of  the  alleged  making  of  the  note  to  the 
husband.  We  think  they  are  not ;  and  that  the  cause  of 
special  demurrer  is  well  assigned. 

If  the  allegation  in  the  declaration,  that  the  note  was 
made  payable  to  the  husband,  could  only  be  proved  by 
evidence  that  the  note  was  made  to  him  by  name,  the  alle- 
gations in  the  plea  are  clearly  inconsistent  with  that  fact, 
and  amount  to  an  argumentative  denial  of  it  But  it  is  said, 
that  the  husband  may  not  only  sue  alone  on  a  note  to  her 
^  made  during  coverture,  but  may  treat  it,  in  pleading,  as 

made  to  himself;  and  for  this,  the  authority  of  Mr.  Justice 
Richardson  (a  very  great  one)  is  cited  from  the  case  of  ^r- 
nold  V.  RevovU.  The  case  itself  was  that  of  an  action  by  a 
husband  alone  on  a  covenant  with  him  and  his  wife  during 
coverture,  and  was  like  that  of  Anker  stein  v.  Clarke,  and 
the  cases  there  cited,  where  it  was  held,  that  the  husband 
may  refuse,  quoad  the  wife,  and  sue  alone,  and  describe  the 
bond  asmiade  to  himself;  but  the  dictum  of  that  very  learned 


.  t 


(a)  2  B.  ^  Ad.  447. 
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judge  goes  further,  and  applies  to  the  present  case;  and,  ^^^ 
in  Burrough  v.  Moss,  the  note  was  sued  on  as  made  to 
the  husband  in  the  name  of  the  wife.  Assuming  that  the 
husband  may  so  describe  the  note  as  made  to  himself, 
where  he  himself  sues,  and,  by  so  doing,  indicates  an  in- 
tention that  the  wife  shall  have  no  interest  in  the  note, 
and  himself  the  whole,  and  admitting,  in  such  a  case,  that 
it  may  be  described  as  made  to  him  in  point  of  law,  it 
cannot  be  so  described  when  he  has  authorised  the  note  to 
be  made  payable  to  the  wife  by  name:  and  therefore,  the 
pleas  are  equally  inconsistent  with,  and  an  argumentative 
denial  of,  the  allegation  that  the  note  was  made  to  him 
in  point  of  law.  So  that,  if  the  allegation  be  understood 
to  mean  that  the  note  was  made  payable  to  the  husband 
in  fact  or  in  law,  the  plea  is  equally  an  argumentative 
traverse.  Mr.  Crompton,  however,  argued,  that  the  state- 
ment that  the  note  was  made  payable  to  the  wife  with  the 
husband's  consent,  gave  a  sufficient  implied  colour  to  the 
husband,  as  payee  of  the  note,  which  the  plea  confessed 
and  avoided.  We  do  not  agree  in  this :  the  plea  does  not 
admit  that  the  husband  was  payee  of  the  note  in  any  sense. 
On  the  contrary,  the  defendant's  case  is,  that,  although 
the  plaintiff  says  the  husband  was  the  payee,  he  never  was 
such  in  fact  or  in  law.  The  defendant  may  amend  on  the 
usual  terms,  if  he  thinks  fit;  but  it  will  be  unnecessary 
if  there  be  a  plea  denying  the  making  of  the  note. 

The  defendant  to  amend  on  the  usual  terms,  othervdse 
there  will  be 

Judgment  for  the  plaintiff. 


BXOHEQUEB  REPOBTS. 


/xjc.  1.  Sage  v.  Robinson. 

A  party  who     jgLSSUMPSIT  for  money  had  and  received,  and  for  money 
Bhare°the  costs  duo  on  an  account  stated. — Plea,  non  assumpsit 

anl^tion  L^a        ^^  ^^^  *^^^^  ^^^^^^  PoUock,  C.  B.,  at  the  London  sittings, 
competent  wit-  after  last  Hilary  Term,  it  appeared  that  the  plaintiff  had 

nc88  for  the  de- 
fendant, since    entrusted  to  the  defondant,  who  was  an  auctioneer,  an 

c.85;and«m-  omnibus  for  sale  by  auction.     Previously  to  the  day  ap- 
bU,  that  he       pointed  for  the  sale,  the  plaintiff  sold  the  omnibus  for  3(M. 

would  have        *  * 

been  compe-     to  a  person  of  the  name  of  Smith,  who  told  the  plaintiff  to 

tent  under  the  .  ,  .  i       i   #•      i  i 

8  ft  4  Will.  4,  communicate  that  circumstance  to  the  defendant,  and  stop 
0.  ,  8.  26.  ^^^  g^i^  rpi^^  plaintiff  went  away  apparently  for  the  pur- 
pose of  doing  so,  and  returned,  saying  "  all  right"  Tlie  de- 
fendant, however,  sold  the  omnibus  on  the  following  day 
by  public  auction  for  40i.,  which  sum  the  plaintiff  sought 
to  recover  in  this  action  as  money  received  for  his  use. 
On  the  other  hand.  Smith  claimed  the  money,  as  being 
the  owner  of  the  omnibus  at  the  time  it  was  sold,  by  vir- 
tue of  the  previous  sale  by  the  plaintiff  to  him.  Smith 
was  called  as  a  witness  on  behalf  of  the  defendant,  and 
stated  on  the  voir  dire,  "I  indemnified  Robinson;  Ro- 
binson said,  at  first,  he  would  defend  the  action;  I  said, 
I  will  share  the  loss.''  It  was  thereupon  objected,  on 
the  part  of  the  plaintiff,  that  the  witness  was  incompetent, 
and  that  the  6  &  7  Vict.  c.  85  did  not  apply  to  such  a 
case;  but  the  learned  judge  overruled  the  objection,  and 
received  the  evidence.  It  was  then  objected  on  the  part 
of  the  defendant,  that,  under  the  above  circumstances, 
the  action  for  money  had  and  received  would  not  lie;  and 
the  learned  judge,  being  of  that  opinion,  nonsuited  the 
plaintiff. 

Humfreyy   in  last  Easter  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  Smith  was  not  a  com- 
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petent  witness,  and  that  the  present  action  was  maintain*        1848. 
able;  against  which  g^o. 


Montagu  Chambers  and  Lush  shewed  cause  (a). — ^The 
question  depends  upon  the  6  &  7  Vict.  c.  85,  s.  1,  which 
enacts,  ''That  no  person  offered  as  a  witness  shall  here- 
after be  excluded,  by  reason  of  incapacity  from  crime  or 
interest,  from  giving  evidence,  either  in  person  or  by  de- 
position, according  to  the  practice  of  the  court,  on  the  trial 
of  any  issue  joined,  or  of  any  matter  or  question  or  on  any 
inquiry  arising  in  any  suit,  action,  or  proceeding,  civil  or 
criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff, 
coroner,  magistrate,  officer,  or  person  having,  by  law  or  by 
consent  of  parties,  authority  to  hear,  receive,  and  examine 
evidence;  but  that  every  person  so  offered  may  and  shall 
be  admitted  to  give  evidence  on  oath,  or  solemn  affirmation 
in  those  cases  wherein  affirmation  is  by  law  receivable, 
notwithstanding  that  such  person  may  or  shall  have  an 
interest  in  the  matter  in  question,  or  in  the  event  of  the 
trial  of  any  issue,  matter,  question,  or  injury,  or  of  the 
suit,  action,  or  proceeding,  in  which  he  is  offered  as  a  wit- 
ness, and  notwithstanding  that  such  person  offered  as  a 
witness  may  have  been  previously  convicted  of  any  crime 
or  offence:  Provided,  that  this  act  shall  not  render  com- 
petent any  party  to  any  suit,  action,  or  proceeding,  in- 
dividually named  in  the  record,  or  any  lessor  of  the 
plaintiff,  or  tenant  of  premises  sought  to  be  recovered 
in  ejectment,  or  the  landlord  or  other  person  in  whose 
right  any  defendant  in  replevin  may  make  cognizance,  or 
any  person  in  whose  immediate  and  individual  behalf  any 
acHon  may  be  brought  or  defended,  either  wholly  or  in 
part,  or  the  husband  or  wife  of  such  persons  respectively/' 
No  amount  of  collateral  interest  in  the  residt  will  dis- 

(a)  The  case  was  aigued  in  Miohaelmas  Tenn,  Ifov.  16, 18,  dr  21. 


If. 

EOBUTSOH. 
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1848*  qualify;  but  it  must  appear  that  the  witness  is  either  a 
party  to  the  suit,  or  an  individual  named  on  the  record, 
or  a  person  in  whose  immediate  and  individual  behalf  the 
action  is  brought  or  defended.  This  witness  is  not  a  per- 
son *'  in  whose  immediate  and  individual  behalf'  this  ac- 
tion is  brought,  either  wholly  or  in  part ;  for  he  is  not  a 
partner  with  the  defendant,  nor  has  he  employed  the  at- 
torney to  defend  the  action,  but  has  merely  acknowledged 
that  he  engaged  to  indemnify  the  defendant  to  the  extent 
of  half  the  costs.  The  defendant  would  be  liable  to  Smith, 
whatever  may  be  the  event  of  this  action.  Therefore  the 
case  differs  from  that  of  detinue  or  trover,  in  which  the 
payment  of  damages  changes  the  property.  [Parke,  B., 
referred  to  Kempland  v.  Macanley  (a).]  If  a  party  is  nei- 
ther a  gainer  nor  a  loser  at  the  time  the  verdict  is  given, 
he  is  a  competent  witness.  A  prochein  amy  is  liable  to 
costs,  and  has,  therefore,  an  interest  in  the  result  of  the 
suit,  but  he  is  nevertheless  a  competent  witness:  Sindair 
v.  Sinclair  (b).  This  witness  would  not  be  liable  to  the 
defendant,  except  through  the  medium  of  another  action, 
and  that  brings  the  case  within  the  principle  of  Wilson  v. 
Magnay  (c),  and  Wheeler  v.  Senior  (cQ,  in  which  Parke,  E) 
and  Wigkbma/n,  J.,  ruled,  that,  in  an  action  against  a  sheriff 
for  not  taking  a  defendant  on  a  ca.  sa.,  the  officer  to  whom 
the  warrant  has  been  granted  is  a  competent  witness  for 
the  defendant.  In  HUl  v.  Kiting  (e),  which  was  an  ac- 
tion for  work  and  labour  as  a  shipbroker,  a  witness  called 
for  the  plaintiff  stated  on  the  voir  dire,  that  he  had  intro- 
duced the  owner  to  the  broker  3  that  he  had  nothing  to  do 
with  the  negotiation,  and  had  no  claim  on  the  owner,  but 
that  he  expected,  pursuant  to  arrangement  and  to  the  cus* 
torn  amongst  brokers,  to  receive  half  the  amount  of  the  com- 

(a)  Peake,  N.  P.  C,  66.  {d)\Q.t  K.  293. 

(J)  13  M.  4r  W.  640.  (e)  3  C.  B.  299. 

((t)  1  0.  &  E.  291. 


MICHABUCAS  VACATIOK,  12  VICT.  145 

misaion  the  plaintiff  might  recover  in  that  action;  and  it  1848. 
was  held,  that  the  witness  was  not  a  person  ''  in  whose 
immediate  or  individual  behalf  the  action  was  brought, 
either  wholly  or  in  part/'  and  consequently  he  was  a 
competent  witness.  Tivdal,  0.  J.>  there  says,  '^  If  it  had 
appeared  that  the  plaintiff  had  made  over  to  the  witness 
a  moiety  of  the  commission,  then  I  shoidd  have  said  that 
he  was  a  person  in  whose  immediate  and  individual  be- 
half the  action  was  in  part  brought ;  but  that  is  not  so. 
The  witness,  though  he  claims  a  moiety  of  the  commission 
under  a  separate  and  distinct  agreement  with  the  plain- 
tiff, has  no  right  to  lay  his  hand  upon  any  portion  of  the 
money  to  be  recovered  in  this  action/'^ — ^They  then  argued, 
that,  under  the  circumstances,  the  action  for  money  had 
and  received  would  not  lie,  and  cited  Hardman  v.  Wil-^ 
cock{a)y  Main/old  v.  Morris  (Ji),  QriffUh  v.  Young  (c)j  May- 
fidi  V.  Wadsley(d)f  Edmondeon  v.  MacheU(e). 

Humfreyy  in  support  of  the  rule. — ^The  statement  of  the 
witness  was  equivalent  to  saying, ''  I  am  a  partner,  though 
not  sued.''  The  case  resembles  that  of  an  action  against 
one  of  two  joint  contractors,  the  other  being  called  as  a 
witness.  [PoUocky  C.  B. — ^Whenever  the  witness  would, 
under  the  old  law,  have  been  rendered  competent  by  a  re- 
lease, he  is  now  competent  without  one;  that  I  consider 
a  good  test.]  This  witness  is  substantially  a  defendant 
in  the  cause.  [12o^,  B. — Is  this  more  than  an  agreement 
to  indenmify  Robinson  against  half  the  costs?  Smith 
does  not  instruct  1;he  attorney :  the  defence  is  in  reality 
conducted  by  Robinson.  Alder sorty  B. — ^When  the  inter- 
est arises  out  of  a  bargain,  how  can  it  be  said  to  be  imme- 


(a)  9  Bing.  382.  (eQ  3  B.  <Sr  0.  357. 

(h)  5  Bing.  N.  C.  420.  \e)  2  T.  R.  4. 

(<r)  12  East,  513. 

VOL.  IIL  L  EXCH. 
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1848^  diflte?  The  bargain  is  intennediata  In  the  oaae  of  eject* 
ment  the  interest  is  immediate,  because  the  effect  of  the 
judgment  is  to  turn  the  party  called  as  a  witness  out  of 
possession;  here  the  judgment  has  no  effect  on  the  wit* 
ness.]  That  rule  would  not  exclude  the  casfs  of  an  ac« 
tion  against  one  of  two  partners.  [Aldenon,  B. — ^Yes :  the 
yerdict  would  affect  the  partnership  funds.]  In  Cflark  v. 
BeU  (a),  which  was  an  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange,  it  appeared  that  the  plaintiff 
was  a  member  of  a  joint-stock  company,  and  that  the  bill 
had  been  indorsed  to  him  for  the  benefit  of  the  company; 
and  it  was  held,  that  other  members  of  the  company  were 
not  competent  witnesses  for  the  plaintiff.  [Alderson,  B. 
— ^There  the  party  suing  was  merely  a  nominal  plaintiff:  the 
members  of  the  company  were  the  real  plaintiffa  Parke,  B. 
— ^It  does  not  require  Lord  Denman'M  Act  to  render  the  tes- 
timony of  this  witness  admissible :  he  would  be  competent 
under  the  3  &  4  Will.  4,  c.  42,  s.  26,  because  the  present  de- 
fendant could  not  succeed  in  an  action  against  him,  with- 
out producing  the  record  in  this  action.  It  is  true  that 
Lord  Lyndhurst  thought  otherwise  in  the  case  otBurgesa 
Y.  CuUill  (6);  but  in  Russell  v.  Blake  (c)  the  Court  of  Com- 
mon Pleas  held,  that,  in  an  action  by  the  payee  against 
one  of  the  makers  of  a  joint  and  several  promissory  note, 
another  of  the  makers  was  a  competent  witness  for  the 
defendant.  The  ground  of  that  decision  is,  that  the  de* 
fendant  could  not  recover  against  the  witness,  without 
giving  the  record  in  evidence.  The  question  as  to  this 
witness  being  interested  depends  upon  his  engagement 
with  the  defendant  If  he  undertook,  for  a  sufficient  con- 
sideration, to  indemnify  the  defendant  against  half  the 
costs,  then  the  witness  is  rendered  competent  by  the  3  &  4 
Will  4,  c.  42,  8.  26.]     In  this  case  there  is  an  interest 

(a)  12  Jur.  421.         (l)  6  C.  <b  P.  282.        (c)  2  Man.  is  G.  374, 


* 
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'^  yerdict,  m  the  witness  has  enga^     ^®^®i 
'^^  "^binson's  attorney. — He  then  ar- 


'Cf^ 


'viJ- 


> 


'<>^  '^ey  had  and  received  irould 

.^     "^  ^>^8  not  open  under  the  ge- 

'^^,.  ^^cially  pleaded,  citing 

^ .  ^-'4^  ^ar^uiU  (6). 

■.,  ^     -  ^       <t  Cfur.  adv.  vulfc 

S*^  ^aid — This  was  a  motion  to  set  aside 

^  ad  been  directed  on  the  ground  that  the 

.07  had  and  received  would  not  lie :  the  mo- 
.60  made  on  the  ground  of  the  improper  recep- 
A  evidence.  The  facts  were  these: — ^The  plaintiff 
A.  deposited  with  the  defendant  an  omnibus  for  sale^  and 
haying  subsequently  sold  the  omnibus  to  a  person  named 
Smithy  he  was  desired  to  go  and  communicate  that  fact  to 
the  defendant,  and  stop  the  sale;  and  he  appears  to  have 
gone  and  returned,  and  said,  ^'  All  right"  The  omnibus, 
however,  was  subsequently  sold  by  the  defendant^  and  for 
a  huger  sum  than  that  for  which  the  plaintiff  had  sold  it 
to  Smith;  and  in  the  action,  the  plaintiff  claimed  from 
Robinson  the  amount  for  which  the  omnibus  was  actually 
sold.  8mith|  on  the  other  hand,  claimed  to  receive  the 
produce  of  the  onmibus,  he  being  then  the  owner  by  vir^ 
tue  of  the  tale  from  the  plaintiff  to  him.  With  regard  to 
the  question  whether  Smith  was  a  competent  witness  or 
not,  we  intimated  in  the  course  of  the  argument,  and  we 
are  all  dearly  of  opinion,  that  he  was  a  competent  witnesa 
It  may  be  doubted  whether  he  was  not  a  competent  wit- 
ness even  before  Lord  DenmatCs  Act,  but,  at  any  rate,  since 
that  act,  we  are  of  opinion  that  he  was  perfectly  compe- 
tent The  only  question,  therefore,  is,  whether  the  action 
for  money  had  and  received  can  be  maintained.    Now,  the 

(a)  12  M.  dl  W«  674,  (h)  S  0.  A  M,  495, 
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1848.       make  it  direct  iu  good  bills  to  Messrs.  C.  Ehrenspeiger  & 
Ebbevsts^oxb  Co.,  of  this  city,  to  whom  these  goods  belong,  and  who 
AiTDXBaov     ^'^^  ^  requisite,  give  you  their  own  instructions  respect- 
ing theoL  "  We  remain,  &a, 

"  Cbuikseank,  Mslyillb,  &  Ga'' 

On  the  4th  April,  1846,  the  plaintiff  wrote  to  the  de- 
fendant's firm  at  Bombay  a  letter,  of  which  the  following 
is  an  extract: — 

''By  the  inclosed  letter  of  Hesars.  Crulkshank,  Mel* 
ville,  &  Co.,  you  will  peroeive,  that  henceforth  you  are  to 
consider  us  the  owners  of  twenty  cases  plain  red  oottonsy 
per  *  London '  and  *  Hindostan.'  "We  request  you  will 
favour  us,  by  return  of  mail,  with  your  confirmation  that 
such  transfer  is  made,  and  that  you  will  account  for  the 
same  to  ourselves.  If,  however,  in  the  meantime,  the 
goods  have  been  sold,  be  kind  enough  to  favour  us  with 
particulars,  and  how  remitted ;  for  if  such  has  not  taken 
place,  we  request  that  you  will  proceed  with  the  sale, 
either  partially  or  wholly,  as  best  to  our  interests,  remit- 
ting proceeds  as  sales  may  be  effected;  at  all  events,  we 
trust  within  six  months  to  be  favoured  with  the  returns 
in  good  bills  on  London." 

On  the  1st  October,  1846,  the  defendant's  firm  wrote  to 
the  plaintiff  in  reply,  a  letter  containing  the  following 
passages : — 

''  We  are  in  receipt  of  your  much  esteemed  and  valued 
favour,  under  date  4th  April,  which  came  to  hand  on  the 
28th  May  last,  informing  us  to  consider  you  the  owners  of 
twenty  cases  of  plain  red  cottons,  and  to  effect  sales  of 
them  at  an  early  date.  In  reply,  we  beg  to  state  that  we 
forwarded  a  copy  of  your  letter  to  our  Mr.  Anderson  a 
long  time  ago,  who,  we  trust,  might  have  spoken  to  you 
on  this  head.'' 
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The  firm  of  Cruikshank,  Melville,  &  Co.  was  succeeded        1848. 
hj  Helyille  &  C!o.;  and,  in  August,  1847,  Messrs.  Ander-  SHnsKspjuan 
son  &  Co.,  at  Bombay,  sold  the  cottons,  and  acquainted     avdusok. 
Melyille  &  Co.  with  the  fact,  by  letter  dated  30th  August, 
1847,  of  which  the  following  is  an  extract: — 

"  We  beg  to  advise  a  sale  of  twenty  cases  of  Turkey  red 
plain  cloth  at  8  rupees  and  3^  anas  per  piece,  belonging  to 
Messrs.  C.  Ehrensperger  &  Co.,  and  regret  to  say,  that  the 
buyer  has  not  yet  taken  delivery  of  the  same.  This  has 
prevented  us  from  sending  you  an  account  of  the  sales 
and  remittance  to  cover  the  proceeds,  which  shall  be  sent 
forward  by  the  ensuing  mail  of  the  15th  proximo.'' 

A  copy  of  the  above  extract  was  sent  by  Messrs.  MelviUe 
&  Co.  to  the  plaintiff,  by  letter  dated  the  5  th  October, 
1847.  On  the  11th  September,  1847,  Anderson  &  Co. 
wrote  to  Melyille  &  Co.  a  letter,  of  which  the  following 
is  an  extract:— 

''  The  rate  of  exchange  here  has  given  a  decline  tol«.  lid 
for  first  rate  bills.  We  therefore  hold  Messrs.  C.  Ehrens- 
perger &  Co.'s  sales  of  twenty  cases  Turkey  red  plain 
cloth  until  due  dates,  as  it  will  leave  a  great  deal  loss  in 
present  state  of  exchange ;  but  if  we  see  an  improvement 
before  that,  we  shall  lose  no  time  to  remit  the  proceeds.'' 

On  the  1st  November,  1847,  Anderson  &  Co.  wrote  to 
Melville  &  Co.  a  letter,  of  which  the  following  is  an  ex- 
tract;— 

*'  For  the  gradual  rise  in  exchange  you  will  hear  from 
our  Mr.  Anderson,  to  whom  we  write  at  length  by  this 
mail  Annexed  you  have  a  memorandum  of  account  of 
Mr.  Ehrensperger's  sale  of  Turkey  red  cloth;  and,  upon 
teference  to  it,  you  will  observe  that  we  have  allowed  you 
interest  at  the  rate  of  92.  per  cent  from  the  date  of  the 
dosing  of  the  sales,  and  from  the  surplus  amoimt  the  re- 
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1846.        mitting  11  per  cent  commission  has  been  deducted.    Re- 
EHBxiraraBOBB  ferring  to  the  register  of  our  remittances,  we  now  beg  to 
j^gj^^^^^     hand  you  drafts  as  under/" 

The  letter  set  out  several  drafts,  amongst  which  were 
two  on  J.Bagshaw,  amounting  to  700/.,  "to  cover  C.  Ehrens- 
perger,  681/."  It  then  stated :  "  The  above  drafts  are  for- 
warded to  our  Mr.  Anderson  at  home,  who  will  hand  them 
over  to  70U  on  application."  Melville  &  Co.  having  com- 
municated to  Ehrensperger  &  Co.  the  above  extract  as  to 
the  remittances,  the  latter  applied  to  Mr.  Anderson  for 
the  drafts,  and  a  correspondence  took  place  between 
Ehrensperger  &  Co.,  Melville  &  Co.,  and  Mr.  Anderson, 
the  latter  of  whom,  by  letter,  dated  the  30th  December, 
1847,  wrote  to  Ehrensperger  &  Co.  as  follows: — 

"  The  drafts  on  Bagshaw,  referred  to  in  the  letter  from 
Bombay,  were  inclosed  to  me  with  several  other  drafts, 
and  accompanied  by  a  detailed  list  of  payments,  to  which 
they  were  to  be  appropriated,  but  all  consisting  of  drafts 
by  Alexander  Anderson  &  Co.  upon  Melville  &  Co.,  and 
no  mention  whatever  is  made  of  your  claim  in  my  letters. 
These  remittances  have  accordingly  been  applied  as  ad- 
vised; but  I  have  every  reason  to  suppose  that  the  pro- 
ceeds due  to  you  by  Melville  &  Co.  will  be  remitted  by 
my  firm  to  them,  upon  receipt  in  Bombay  of  the  last  mail 
£rom  hence,  in  which  I  advised  them  of  the  mistake  made 
in  advising  these  bills  to  Melville  &  Co.  for  your  account'' 

Ehrensperger  &  Co.,  not  being  able  to  obtain  the  drafts 
or  the  proceeds  of  the  cottons,  brought  the  present  action 
on  the  8th  Januaiy,  1848. 

On  the  part  of  the  defendant  it  was  objected,  that  the 
present  action  could  not  be  maintained,  as  the  proceeds  of 
the  sale  were  to  be  remitted  by  bills;  and  that  the  plaintiff 
ought  to  have  declared  specially  for  the  breach  of  contract; 
and  further,  that  no  action  for  money  had  and  received 
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would  lie,  as  the  proceeds  of  the  sale  were  not  received  in        1848. 
money,  but  in  rupees.    A  notice  to  produce  the  letter  of  ehbensfesokr 
the  25th  March,  1846,  was  served,  on  the  3rd  February,     j^j^^^^ 
1848,  on  the  defendant  in  London,  the  firm  having  no 
place  of  business  there.    The  plaintiff  tendered  a  copy  of 
that  letter  as  secondary  evidence,  which  was  objected  to 
by  the  defendant's  counsel,  but  received  by  the  learned 
judge,  who  reserved  leave  for  the  plaintiff  to  move  to  enter 
a  nonsuit  on  the  above  points.     The  defendant  attempted 
to  prove  that  there  had  been  a  re-transfer  of  the  consign- 
ment to  Melville  &  Co.,  in  consideration  of  an  advance  by 
them  to  the  plaintiff  of  6002. ;  but  a  letter  produced  for 
that  purpose  was  inadmissible  for  want  of  a  stamp;  and  a 
verdict  having  been  found  for  the  plaintiff  for  6812., 

ChanneU^  Serjt,  in  Easter  Term  last  obtained  a  rule  nisi 
to  enter  a  nonsuit,  pursuant  to  leave  reserved;  against 
which 

Shee,  Serjt,  and  BramweU  shewed  cause  (a) — First,  the 
action  for  money  had  and  received  will  lie.  The  defendant 
was  bound  to  remit  the  bills  within  a  reasonable  time,  and 
his  omission  to  do  so  constituted  a  failure  of  consideration, 
which  entitled  the  plaintiff  to  revoke  the  contract,  and  to 
recover  the  proceeds  of  the  sale  in  this  form  of  action. 
[Parke^  R — ^In  an  anonymous  case,  in  11  Modem  Reports, 
92,  it  is  said  by  PoweU,  J.,  "  If  I  give  money  to  another  to 
buy  goods  for  me,  and  he  neglect  to  buy  them,  for  this 
breach  of  trust  I  shall  have  election  to  bring  debt  or  ac- 
count" And  Holt,  d  J.  adds,  "  If  the  party  did  not  take 
it  as  a  debt)  but  ad  computandum  or  ad  merchandizandum, 
it  must  be  an  account^  and  he  shall  have  the  benefit  of  an 
aocotintant""]  It  is  evident  that  the  defendant's  firm  con- 
sidled  this  money  a  debt;  for  in  their  letter  of  the  1st 
Nov^oiber,  1847,  they  say  that  they  have  allowed  interest 

(a)  The  case  was  ai^gued  Kot.  21  and  23. 
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1848.  upon  it  By  arranging  that  the  money  should  be  remitted 
£B£BK8FKson  by  bills  at  six  months,  the  parties  only  meant  that  it 
^^^jjj^^^  should  be  sent  in  the  usual  course,  which  was  proved  to  be 
by  bills  at  that  date.  The  defendant,  not  having  perform- 
ed  his  part  of  the  contract,  must  be  considered  as  having 
repudiated  it. — ^They  cited  Eobson  v.  Godfrey  (a) ;  and  ar- 
gued, secondly,  that  there  was  no  evidence  of  any  re-trans- 
fer of  the  consignment  from  the  plaintiff  to  Melville  &  Co.; 
thirdly,  that  the  copy  of  the  letter  of  the  25th  March,  1846, 
was  admissible  in  evidence,  inasmuch  as  the  defendant, 
being  in  England  at  the  time  he  was  served  with  the  no- 
tice to  produce  it,  must  be  presumed  to  have  the  letter 
with  him. — ^On  this  latter  point  the  Court  intimated  a 
strong  opinion  against  the  plaintiff. 

ChanneUf  Seijt,  and  Peacock,  in  support  of  the  rule. — 
First,  the  proceeds  of  the  sale  were  never  money  had  and 
received  for  the  plaintiff's  use,  to  bo  paid  upon  request  The 
defendant's  firm  were  to  hold  the  money  until  a  favourable 
opportunity,  and  then  to  remit  by  bills  at  six  months.  The 
plaintiff  could  not  have  countermanded  that  authority, 
when  in  point  of  fact  bills  were  remitted  which  he  actually 
claimed  from  the  defendant  The  mere  refusal  to  deliver 
the  bills  does  not  render  the  defendant  liable  in  this  form 
of  action;  but  the  plaintiff  should  have  declared  specially 
for  the  breach  of  duty.  Besides,  the  proceeds  of  the  sale 
were  never  received  in  money,  but  in  rupees. — ^They  then 
argued,  that  the  liability  of  the  defendant  was  to  account 
to  Melville  &  Co.,  and  not  to  the  plaintiff. 

Cur.  adv.  vult 

pAliKS,  R,  now  said — ^This  case  was  argued  a  short  time 
ago,  at  the  Sittings  in  Term.  It  was  an  action  brought  by 
the  plaintiff  against  the  defendant,  Mr.  Anderson,  for 

(a)  Holt  N.  P.  236. 
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money  had  and  received;  and  the  question  was,  whether,  1848. 
under  the  circumstances,  an  action  for  money  had  and  re-  Ehbsnsfebqsb 
ceiyed  would  lia  The  action  was  commenced  in  Jan*  ^dSwoh. 
uaxy,  1848 ;[  and  it  appeared  upon  the  trial,  that  the  hou8« 
of  Cruikshank,  Melidlle,  &  Co.  had  consigned  to  the  house 
of  Campbell,  Dallas,  &  Co.,  at  Bombay,  a  quantity  of  cot^ 
tons  for  sale;  and  it  would  appear  upon  the  evidence,  that 
the  directions  were  to  hold  the  cotton  until  a  favourable 
opportunity  occurred,  and,  after  the  cottons  were  converted 
into  money,  to  hold  the  money  until  a  favourable  opportu- 
nity occurred  for  a  remittance;  and  finally,  to  remit  the 
proceeds  of  the  sale  to  London,  in  bills  of  exchange — 
whether  at  six  months  or  not,  is  immaterial  to  the  present 
question.  Campbell,  Dallas,  &  Co.  discontinued  business, 
and  were  succeeded  by  the  firm  of  Anderson  &  Co. ;  and 
Mr.  Anderson,  one  of  the  firm,  came  over  to  England,  and 
was  then  sued,  as  I  said,  in  the  month  of  January,  1848, 
for  money  had  and  received  for  the  proceeds  of  this  cotton. 
It  appeared,  that,  after  the  consignment  of  the  cottons  had 
taken  place,  Cruikshank,  Melville,  &  Co.,  who  were  desir^ 
ous  of  having  an  advance  of  80021  and  upwards,  upon  the 
consignment  of  the  cottons,  applied  to  Mr.  Ehrensperger, 
who  made  that  advance,  and  then  there  was  an  agreement 
that  the  consignment  of  the  cottons  should  be  transferred 
to  Mr.  Ehrensperger,  and  that  Campbell,  Dallas,  &  Co., 
who  were  now  represented  by  the  defendant,  should  be  re- 
sponsible to  Ehrensperger  &  Co.  for  the  disposition  of  the 
goods,  and  the  remittance  of  the  proceeds;  and  the  house 
of  the  defendant,  it  is  argued,  stands  in  precisely  the  same 
situation  as  Campbell,  Dallas,  &  Co.,  and  the  single  defend- 
ant stands  in  the  same  situation  as  his  firm.  Then  it  ap* 
pears,  that>  afterwards^  a  communication  took  place  between 
Melville  &  Co.,  who  had  succeeded  Cruikshank,  Melville, 
&  Ca,  and  Mr.  Ehrensperger,  in  which  Mr.  Ehrenspeiger 
required  an  advance  from  them  of  6002.;  and  one  of 
the  points  which  were  made  at  the  trial,  and  afterwards 
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1846.  upon  the  motion  for  a  new  trial,  was,  that  there  had  been, 
EHBEirBFEBinni  '^th  the  consent  of  all  parties,  a  subsequent  re-transfer  of 
A»DB8Soir.  *^^  consignment  in  the  hands  of  the  defendant  to  Melville 
&  Co.  from  Mr.  Ehrensperger.  There  was  certainly  some 
evidence  of  such  transfer,  possibly  incomplete  in  any  view 
of  the  case;  but  that  evidence  failed,  in  consequence  of  a 
letter  which  was  to  prove  this  transfer,  and  which  required 
a  stamp,  not  being  stamped.  Therefore,  we  may  throw 
out  of  the  case  entirely  any  agreement  arising  out  of  the 
alleged  subsequent  re-transfer  of  this  consignment^nd  its 
proceeds  from  Mr.  Ehrensperger  to  Melville  &  Co.  Then 
it  further  appears,  that  the  defendant's  house  afterwards, 
in  the  month  of  August,  disposed  of  these  cottons,  and  re- 
ceived the  proceeds;  and  the  question  is,  whether  they  are 
responsible  to  the  plaintiff  for  these  proceeds  in  an  action 
for  money  had  and  received. 

Now,  several  objections  were  taken  to  the  plaintiff's 
right  to  recover.  One,  which  was  incidentally  mentioned, 
was,  that  no  action  for  money  had  and  received  would  lie, 
because  the  proceeds  of  this  sale  were  not  received  in 
money,  but  were  received  in  rupees.  Upon  that  objection, 
certainly,  we  consider  that  the  plaintiff  is  not  prevented 
from  recovering.  There  are  two  authorities  on  the  subject: 
one  of  these  is  a  case  of  Harington  v.  Macmorris  (a),  in  which 
an  objection  having  been  made,  that  the  money  received 
was  foreign  money,  Lord  Chief  Justice  OMs,  then  Mr.  Jus- 
tice Oibbsy  treated  that  objection  as  having  been  exploded 
for  thirty  years.  The  real  meaning  of  such  a  count  is,  that 
the  defendant  is  indebted  for  money  of  such  a  value  or 
amount  in  English  money.  However,  the  objection  appears 
to  have  been  listened  to,  perhaps  more  than  it  ought  to  have 
been,  in  a  subsequent  case  of  M'LaMin  v.  Evans  (h) ;  but 
the  Court  of  Exchequer  held  that  an  action  for  money  had 
and  received  for  English  money  would  not  lie,  unless  there 

(a)  1  Mardi.  33;  5  Taxmt.  228.  (h)  1 Y.  &  J.  380. 


HICQAELMAS  VACATION,  12  VICT.  157 

had  been  a  reasonable  time,  after  the  receipt  of  the  foreign  1848. 
monej,  to  convert  it  into  English.  Possibly  that  case  can-  Esbbkbpebosb 
not  be  received  as  being  very  satisfactory;  at  all  events,  we  xjro^^aojf. 
do  not  decide  this  case  against  the  plaintiff  on  this  ground. 
It  then  appears  that  the  defendant's  house  at  Bombay 
disposed  of  th^e  cottons  in  the  month  of  August  in  1847. 
and  they  then  write  to  Messrs.  Melville  &  Co.,  who  must 
now  be  considered  as  their  agents  and  correspondents, 
because  there  is  no  sufficient  evidence  of  the  transfer  of 
the  right  to  Melville  &  Co. — ^they  write  to  Melville  &  Co., 
and  tell  them  that  two  of  the  bills  which  they  remit, 
amounting  to  7001,  are  sent  to  Mr.  Anderson  for  the  pur- 
pose of  paying  the  amount  of  6002.  and  upwards  to  Messrs. 
Ehrensperger;  and,  at  the  same  time,  they  wrote  another 
letter  to  Mr.  Anderson,  in  which  they  made  no  mention 
of  the  plaintiff's  claint  Then  a  correspondence  takes 
place  between  Messrs.  Ehrensperger,  Melidlle,  &  Co.,  and 
Mr.  Anderson,  which  results  in  the  plaintiff  not  obtaining 
any  satisfaction  for  the  proceeds  of  this  consignment  The 
question  is,  whether,  under  these  circumstances,  an  action 
for  money  had  and  received  will  lie?  I  have  before  said, 
that  the  objection,  that  it  was  foreign  money,  ought  not, 
in  our  judgment,  to  prevail;  at  all  events,  we  shall  not 
decide  the  case  upon  that; — then,  the  only  way  in  which 
the  plaintiff  can  recover  in  an  action  for  money  had  and 
received  is,  upon  the  ground  that  this  is  money  in  the 
hands  of  the  defendant,  and  originally  placed  there  for 
the  purpose  of  purchasing  bills,  in  order  to  make  a  remit- 
tance, and  that  that  money  has  become  money  had  and 
received,  by  the  countermand  not  to  apply  it  any  longer  to 
that  purpose;  or,  secondly,  that  the  plaintiff  is  in  a  con- 
dition to  say  that  the  contract  has  been  rescinded  on  the 
part  of  the  defendant,  and  that  he  is  entitled  to  recover 
from  the  defendant  the  money  which  was  placed  in  his 
hands  for  the  purpose  of  purchasing  bills  for  a  remittance. 
With  respect  to  the  countermand,  there  is  no  evidence  of  it 
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1848; 
Decembers.  ChrISTOPHEKSON  v.  BurTON. 

Where  goods  i^  ASE  agamst  the  sheriff  of  Hampshire,  for  not  levying 

^t  of  fi.  &.  the  whole  amount  under  a  writ  of  fi.  fa.  at  the  suit  of  the 

^ud^fnr  *  plaintiff  against  one  H.  Smith,  and  for  making  a  false  »- 

fraudulent  i^jj^  q{  nulla  bona  as  to  the  residue,  part  having  been 

against  credi-  i       i    i     /•  •!  :j 

tors,  remain  in  levied  The  defendant  pleaded,  first,  not  guilty;  second- 
Sknd^^OT^re  ^Jy  ^^  8<^^^  beyond  the  sum  levied;  and  thirdly,  no  notice 
?»p»M®^^^'  of  any  goods  beyond  the  sum  levied.  Upon  these  pleas 
him,  he  is  com-  issue  was  joined.  The  cause  was  tried  before  Coleridge^  J., 
der  the*i3Eiiz.  ^t  the  last  Summer  Assizes  for  the  county  of  Southampton, 
se^e  wid  mIL  ^^^^  ^^^  plaintiff,  under  the  direction  of  the  learned  judge, 
such  goods       obtained  a  verdict,  leave  being  reserved  to  the  defendant 

under  a  suh-  ,  ,  _ 

sequent  writ  to  movc  to  Set  that  verdict  aside,  aud  to  enter  it  on  the 
iwni  fide^deht-  sccond  and  third  issues  for  the  defendant 

and  if  he  ne- 

Lvmg  notice'        Crowder  moved  accordingly  in  last  term  (Nov.  8). 

of  the  fraud 

at  the  time  Cur.  adv.  Vult. 

that  he  ought 
to  have  exe- 

cutwi  the  TOt,  The  facts  of  the  case  fully  appear  from  the  judgment  of 
then  have  dis-   the  Court,  which  was  now  delivered  by 

covered  it  by 

reasonable  in-  ,  r>i         i  i    •       t      i 

quiiy,  he  is  Parkb,  B. — In  this  casc  Mr.  Crowder  moved,  in  the  last 

^  n^^Tecting  term,  for  a  rule  to  enter  a  verdict  for  the  defendant  on  a 
to  sewe  and      p^i^^  reserved. 

sell  them ;  nor    ^ 

is  it  necessaxy,  It  was  an  actiou  on  the  case  against  the  sheriff  of 
render  the  Hampshire  for  not  levying  the  whole  amount  under  a 
^(^Sttie  rii^-  ^  ^^  ^t  t^®  suit  of  the  plaintiff  against  Henry  Smith, 
riff,  on  the  2J1A.  making  a  false  return  of  nulla  bona  as  to  the  residue^ 
fr;aud.  thathe    part  having  been  levied.     The  defendant  pleaded,  firsts 

himself  should         j»i  n  •%      ■*  -iv  1      •    ^ 

have  been  a  ^^ot  guilty;  secondly,  uo  goods  beyond  the  sum  levied; 
Sjid^thefect  thirdly,  no  notice  of  goods  beyond  the  sum  levied;  and 
that  the  sheriff  another  plea  not  necessary  to  be  noticed.    On  the  trial  it 

Imnselfhad  '^  '' 

assigned  the 

goods  seized  under  the  prior  execution  to  a  bonft  fide  purdiaser,  innocently  and  in  ignoTanoe 

of  the  fiuud,  does  not  excuse  him  from  such  liability. 
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i^ipened  that  die  plaintiff's  writ  yras  deliyered  to  the  1848. 
sheriff^  with  diredioiis  to  levy,  in  August,  1847;  that  the  Ohbistofhxb. 
officer  entered  into  possession,  and  found  only  goods  which  ^^ 
the  sheriff  had  assigned  hy  a  bill  of  sale,  under  a  previous  Bubtok. 
execotion  at  the  suit  of  Smith's  brother,  to  one  Henry  St. 
John.  This  execution,  and  the  judgment  on  which  it  issued, 
were  fraudulent  against  creditors,  and  meant  to  protect 
the  goods  of  the  debtor  Smith,  but  the  sheriff  was  no  party 
to  that  fraud.  The  plaintiff  afterwards  gave  notice  to  the 
shmff's  officer  that  the  judgment  and  execution  were  fraud- 
ulent, and  stated  some  of  the  facts  on  which  he  founded  his 
opinion ;  amongst  others,  that  St  John  was  only  a  journey- 
man  carpenter,  and  worth  nothing,  and  that  the  debtor 
Smith  continued  in  possession  and  carried  on  his  trade  as 
before;  and  he  called  on  the  sheriff  to  execute  the  plain- 
tiff's writy  or  take  out  an  interpleader  summons.  The 
sheriff  refused,  as  he  said  he  would  not  falsify  his  own  bill 
of  sale;  and,  having  levied  a  part  under  the  plaintiff's  writ, 
returned  nulla  bona  as  to  the  residue.  It  was  ultimately 
admitted  by  Mr.  Cratoder,  that  the  prior  judgment  and  exe- 
cution were  fraudulent;  but  he  contended  that,  notwith- 
standing that  circumstance,  the  sheriff  was  not  responsible. 
The  learned  judge  lefl  a  question  to  the  jury,  whether  the 
sheriff  was  guilty  of  any  negligence  in  the  conduct  of  the 
prior  execution  at  the  suit  of  Smith  against  his  brother 
Henry  Smith;  whether  there  were  such  circumstances,  of 
which  the  sheriff  ought  reasonably  to  have  had  knowledge, 
as  differed  it  from  an  ordinary  execution ;  and  whether  he 
ooght  to  have  acted  differently  from  what  he  did  in  the 
conduct  of  that  execution.  The  jury  found,  that  he  was 
not  guilty  of  any  breach  of  duty  in  that  respect  The 
learned  judge  was  of  opinion,  that  this  circumstance  made 
no  difference  in  the  liability  of  the  sheriff  in  this  action; 
and  he  directed  a  verdict  for  the  plaintiff,  with  liberty  to 
move  to  enter  one  for  the  defendant  on  the  second  and 
third  issuea 

m2 
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1848.  We  are  of  opinion  that  the  view  taken  hj  the  learned 

Chbibtophbb-  judge  was  perfectly  correct    It  is  settled  by  the  case  of 
^^         Imray  v.  Magnay{a),  that  where  goods  seized  under  a 
BuBioN.       yff^i  of  g.  fa.^  founded  on  a  judgment  fraudulent  against 
creditors,  remain  in  the  sheriff's  hands,  or  are  capable 
of  being  seized  by  him,  he  is  compellable  to  sell,  or  seize 
and  sell,  such  goods  under  a  subsequent  writ  founded  on  a 
bona  fide  debt;  and  if  he  neglect  to  do  so,  having  notice 
of  the  fraud  at  the  time  that  he  ou^t  to  have  executed 
the  writ,  or  if  he  could  then  have  discovered  it  by  reason- 
able inquiries,  he  is  responsible  for  neglecting  to  seize  and 
sell  them;  and  that  it  was  not  necessary,  in  order  to  ren- 
der the  judgment  void  quoad  the  sheriff,  on  the  ground  of 
fraud,  that  he  himself  should  have  been  a  party  to  it    The 
only  difference  between  that  case  and  the  present  is,  that 
here  the  sheriff  himself  had  assigned  the  goods  seized  un- 
der the  prior  execution  to  a  supposed  bond  fide  purchaser, 
innocently  and  in  ignorance  of  the  fraud,  and  that  he 
ought  not  invalidate  his  own  grant    In  other  respects  the 
cases  are  the  same.    Here  there  was  sufficient  notice  of 
the  fraud  to  the  sheriff,  to  oblige  him  to  inquire  into  the 
question  of  fruud  at  his  peril;  and  there  being  an  ad- 
mitted fraud,  the  sheriff  is  responsible.    The  circumstance 
that  the  sheriff  is  therefore  obliged  to  derogate  irom  his 
own  grant,  and  reseize  the  goods  in  the  hands  of  the 
grantee,  in  our  opinion  makes  no  difference,  for  the  gran- 
tee, being  a  party  to  the  fraud,  has  no  right  to  complain 
of  the  reseizure.    It  would  have  been  otherwise  if  he  had 
been  a  bon&  fide  purchaser,  for  he  would  then  have  had  a 
good  title  (6).    Therefore  there  will  be  no  rule. 

Ilule  refused. 

(a)  11  M.  k  W.  267.  (5)  See  11  M.  &  W.  276. 


Ass 


MICHABLMAS  VACATION^   12  VICT.  163 

1848. 

lUMPSIT  for  work  and  labour  in  valuing  certain  in  an  action 

««  •.<!  t  n      •  •  t  •     •  by  the  plain  tiffl 

lands  and  nouses,  and  for  journies  and  commission,  money  a  surveyor, 
paid,  and  money  due  on  an  account  stated.    Plea,  non  ^^^n^^ 
assumpsit    Upon  which  issue  was  joined.  the  acting  com- 

mittee  of  a  pro- 

At  the  trial,  before  WUde,  C.  J.,  at  the  last  Spring  As-  jected  railway, 
sizes  for  the  county  of  Warwick,  it  appeared  that  the  ac-  Jhaf  pro- 
tion  was  brought  by  the  plaintiff,  a  surveyor,  to  recover  fP®^*©"  J^^ 
the  sum  of  2584:1  15$,  for  the  valuation  of  lands  and  large  sums  re- 
Louses  on  the  line  of  a  projected  railway  called  "The  pomtaupon 
Warwick,  Rugby,  and  Worcester  Railway."    The  defend-  ^^^  ^^^ 
ant  was  one  of  the  managing  committee,  and  constantly  ^/?^*^If®'^** 
attended  their  meetings.     Prospectuses  had  issued,  and  fendantwaa 
between  22,000t  and  23,000Z.  was  paid  into  the  bank  of  ^^[j^^t^ 
the  Company  as  deposits  upon  shares.    At  a  meeting  of  g^o^iJ^* 
the  committee,  at  which  the  defendant  was  present,  a  re-  employed  to 
solution  was  passed,  that  one  Saunders  should  be  employed  tioneftheiand 
to  make  a  valuation  of  the  lands  and  houses  on  the  in-  ^^  intended'* 
tended  line.     The  defendant  at  first  opposed  Saunders's  ^™-  ^  ^^V^^ 

*  *  ^  not  act,  and 

appointment  as  unnecessary,  but  afterwards  acquiesced  O.,  another 
in  the  resolution.    Saunders  could  not  undertake  the  va-  committee, 
luation,  and  one  Grant,  another  member  of  the  committee,  ^J^jUfi^ff 
applied  to  the  plaintiff;  and  at  a  subsequent  meeting  of  andataaub- 

DCQiicnt  meet" 

the  committee  the  plaintiff  was  substituted  for  Saunders,  mg,  the  de- 
with  the  approval  of  every  member  present,  amongst  whom  ^ted  to^e 


the  defendant     Grant  told  the  plaintiff  of  his  ap-  V^^}^^  ^ 

*  ^  *^     appomtment. 

pointment,  and  he  afterwards  commenced  his  valuation.  The  &ct  hav- 
and  sent  in  his  report.  At  a  meeting  of  the  committee,  municated  by 
at  which  the  defendant  was  chairman,  it  was  resolved,  tiff*he*a^^* 

upon  it,  and 
Bent  in  his  re- 
port. The  defendant  was  afterwards  a  party  to  an  agreement  entered  into  to  refer  the  plain- 
tiff*! Inll  to  G.  and  another  person,  for  settlement : — ffdd,  first,  that  the  juiy  were  properly 
directed  that  the  question  was,  whether  the  plaintiff  and  defendant  meant  to  contract  on  the 
footing  of  a  personal  liability  of  the  defendant,  either  alone  or  as  a  member  of  the  acting 
committee,  or  on  the  credit  of  the  fnnds. 

Secondly,  that,  if  the  contract  was  conditional  to  pay  out  of  the  funds,  it  became  absolute 
on  the  receipt  of  fonds,  and  therefinre  it  was  not  necessary  to  declare  specially. 
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1848.        that  the  settlement  of  the  plaintiff's  account  be  left  to 
Hioonrs      Grant  and  a  person  of  the  name  of  Shaw.    The  learned 

Honmrs.  j^^^  ^^^  *^®  j^"7  ^^^  ^^^  question  was,  whether  the 
plaintiff  and  defendant  meant  to  contract  on  the  footing 
of  the  personal  liability  of  the  defendant,  either  alone  or 
as  a  member  of  the  acting  committee,  or  on  the  credit  of 
the  funds;  and  if  on  the  credit  of  the  funds,  that  the 
defendant  was  not  liable  in  this  form  of  action,  but  the 
plaintiff  ought  to  have  declared  specially  for  a  misap- 
plication of  the  funds.  The  jury  haying  found  for  the 
defendant, 

Humfrey,  in  last  Easter  Term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection,  and  also  that 
the  verdict  was  against  evidence.  As  to  the  first  point, 
it  was  suggested  that  the  learned  judge  had  misdirected 
the  jury,  by  telling  them  that  the  question  was,  "whether 
the  defendant  meant  to  contract  on  his  own  personal  re- 
sponsibility,'' which,  it  was  argued,  was  immaterial,  the 
real  question  being,  whether  he  induced  the  plaintiff  to 
contract  with  him  on  the  footing  of  his  being  personally 
responsible;  also,  that  the  learned  judge  was  wrong  in  tell- 
ing the  jury,  that  if  the  plaintiff  contracted  on  the  credit 
of  the  funds,  he  should  have  declared  specially. 

Wkiiehurst  appeared  to  shew  cause  (Dec.  7),  when  the 
counsel  on  both  sides  having  agreed  that  the  summing  up 
of  the  learned  judge  was  in  the  terms  mentioned  in  the 
above  statement  of  facts,  the  Court  called  on 

Hwmfrey  to  support  the  rule,  who  argued,  first,  that 
there  was  no  evidence  to  warrant  the  jury  in  finding  that 
the  plaintiff  contracted  on  the  credit  of  the  funds;  and 
secondly,  that,  assuming  that  he  agreed  to  look  to  the  funds 
for  payment,  he  was  not,  under  the  circumstances,  bound 
to  declare  specially;  for,  it  appearing  that  the  defendant 
had  received  funds,  the  conditional  contract  had  become 
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absolute,  and  the  debt  payable  instanter,  and  recoyerable        1848. 
under  the  indebitatus  count  Hiooms 


Whttehurst,  contrtk,  argued,  that  the  case  did  not  resem- 
ble that  of  goods  sold  on  credit  which  had  expired,  but 
the  contract  being,  that  the  plaintiff  should  be  paid  out 
of  the  funds  only,  there  was  no  implied  contract  for  pay- 
ment on  request,  but  the  plaintiff  must  declare  specially 
for  the  misappropriation  of  the  funda 

Cur.  adv.  vult 

Tie  judgment  of  the  Court  was  now  delivered  by 

Pakee,  B. — This  case  was  tried  before  Lord  Chief  Jus- 
tice WUde,  at  the  Spring  Assizes  for  the  county  of  War- 
wick. It  was  an  action  brought  by  the  plaintiff,  a  sur- 
veyor, to  recover  a  large  sum  from  the  defendant  for  va- 
luations, the  defendant  being  one  of  the  acting  commit- 
tee of  an  intended  railway  company,  and  a  very  constant 
attendant  at  its  meetings.  Prospectuses  were  issued, 
and  subscriptions  made  for  shares,  and  deposits  received 
amounting  to  22,000^  or  23,0002.  There  was  a  written 
resolution  of  the  committee,  that  one  Saunders  should  be 
employed  to  make  a  valuation.  The  defendant  objected, 
but  ultimately  acquiesced.  Saunders  would  not  act,  and 
one  Grant,  another  member  of  the  committee,  then  ap- 
I^ed  to  the  plaintiff  to  take  Saunders^s  place,  and  at  a 
subsequent  meeting  the  defendant  assented  to  that  ap- 
pointment, and  the  fact  of  such  appointmentbeing  made 
vras  communicated  by  Grant  to  the  plaintiff,  who  acted 
npon  it,  and  made  and  sent  in  his  surveys.  The  defend- 
amt  afterwards  was  a  party  to  an  agreement  to  refer 
the  plaintiff's  bill  to  Grant  and  another  person  of  the 
name  of  Shaw,  for  settlement  The  Lord  Chief  Justice 
left  the  case  to  the  jury,  who  found  a  verdict  for  the  de- 
fendant, and  a  rule  nisi  was  obtained  for  a  new  trial,  on 
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1848.        the  ground  that  the  case  was  not  properly  presented  to 
the  jury. 

The  imputed  misdirection  was,  that  the  Lord  Chief 
Justice  had  told  the  jury  that  the  question  was,  whether 
the  defendant  could  have  mea/at  to  pledge  his  own  per- 
sonal credit  to  the  plaintiff  by  employing  him,  which,  it 
was  said,  was  immaterial,  provided  the  defendant  induced 
the  plaintiff  to  contract  with  him  on  the  footing  of  his 
being  personally  responsible.  In  the  statement  of  the 
summing  up  the  counsel  on  both  sides  agree;  and  £rom 
that  statement  the  Lord  Chief  Justice  appears  to  have 
left  the  question  to  the  jury  with  perfect  correctness  in 
that  respect,  and  the  summing  up  was  not  open  to  that  ob- 
jection. But  it  was  said  that  the  Lord  Chief  Justice  left 
it  to  the  jury,  whether  the  plaintiff  and  defendant  meant 
to  contract  on  the  footing  of  the  personal  liability  of  the 
defendant,  either  alone,  or  as  a  member  of  the  acting  com- 
mittee, or  on  the  credit  of  the  funds;  and  that  there  was 
no  evidence  which  would  warrant  the  jury  in  finding  that 
the  plaintiff  looked  to  be  paid  out  of  the  ftmds  (ynly;  that 
the  emplojrment  of  the  plaintiff  primd  facie  meant  that 
he  was  to  contract  on  the  personal  credit  of  the  employer; 
and  that  it  lay  on  the  defendant  to  show  that  the  plaintiff 
was  informed,  or  ought  to  have  concluded,  that  he  was 
not)  but  was  to  rely  for  payment  on  the  monies  collected 
by  the  committee.  Whether  any  contract  13  made,  or 
on  what  terms  it  is  made,  must  depend  on  the  circum- 
stances of  each  case.  If  a  party  merely  speculates  on  the 
chance  of  being  paid,  taking  the  risk,  whether  funds  will  be 
collected  and  appropriated  to  his  demand,  there  is  no  con- 
tract If  he  does  work  on  the  order  of  another,  imder  such 
circumstances  as  that  it  must  be  presumed,  that  he  looks 
to  be  paid  as  a  maUer  of  right  by  him,  then  a  contract 
would  be  implied  with  that  person, — under  most  circum- 
stances an  absolute  one,  under  some  a  conditional  one, — 
provided  he  receives  funds  wherewith  to  pay:  see  Thomas  v. 
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Edwards  (a).  We  think  there  was  evidence  proper  to  be  1848. 
laid  before  the  jury  under  each  of  these  heads;  and  that 
appears  to  have  been  properly  done.  But  it  is  further 
suggested,  that  the  Lord  Chief  Justice  told  the  jury,  that, 
if  the  plaintiff  looked  to  the  fonds  for  payment,  the  de- 
fendant would  not  be  liable  to  this  action,  though  he 
might  to  a  special  action  for  not  properly  applying  the 
funds;  and  it  is  contended  that  this  was  incorrect,  be- 
cause, if  the  defendant  had  received  the  funds,  the  con- 
ditional contract  made  by  him  to  pay  when  he  received 
them  became  absolute,  and  might  be  declared  upon,  as 
every  contract  executed,  resulting  in  a  debt  payable  in- 
stanter,  may  be  declared  upon,  in  indebitatus  assumpsit. 
In  the  part  of  the  summing  up  to  which  we  have  been  re- 
ferred, we  doubt  whether  my  Lord  Chief  Justice  meant  to 
say  that  no  action  of  indebitatus  assumpsit  for  work  and 
labour  would  lie  in  stLch  a  case.  If  there  was  such  a  con- 
tract foith  the  defendant,  or  with  him  and  others,  that  he 
or  they  should  pay,  if  they  had  funds  applicable  to  this 
demand,  and  they  had  received  them,  the  conditional  con- 
tract would  have  become  absolute,  and  this  action  could 
be  maintained.  We  think  the  jury  may  have  been  misled 
by  this  part  of  the  summing  up;  and  therefore  we  think 
it  would  be  more  satisfactory  if  the  case  went  down  to  a 
new  trial,  that  this  view  of  the  case  may  be  more  fully 
presented  to  them.  We  think  that  the  costs  of  the  last 
ought,  under  the  circumstances,  to  abide  the  event 


Rule  absolute. 


(a)  2  M.  dc  W.  215. 
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JMCtunbtT  la     ^^ 

Case.—' 


HoBKiKQ  V,  Phillips. 


A  declaration    V^ASE.— The  declaration  stated,  that,  before  and  at  the 

in  case,  for  in-     .  .     .         ,  . 

juiy  to  the  time  of  Committing  the  grievances,  fee,  a  certain  messuage 

verrionaiy  in-  *^^  premises,  situate  &c..  Were  in  the  possession  and  occupar 

^gdoTOa""  tion  of  a  certain  person,  to  wit,  one  Jane  Charlotte  Hay- 

measuage,  al-  wood,  as  tenant  thereof  to  the  plaintiff,  the  reversion  thereof 

leged  that,  at      _  ,  , 

the  time  of  then  and  still  belonging  to  the  plaintiff;  yet  the  defend- 

tibe^evanoe,  *^^*>  ^^  knowing  the  premises,  but  contriving  to  injure 

"waslnl^  the  plaintiff  in  her  reversionary  estate  and  interest,  whilst 

posseasion  and  the  messuage  and  premises  were  so  in  the  possession  and 

J.  C.  H.,  as  occupation  of  Jane  Charlotte  Haywood,  as  tenant  thereof 

tothe^pl^nT*^  to  the  plaintiff,  and  whilst  the  plaintiff  was  so  interested 

tiflF;"  which  al-  therein  as  aforesaid,  to  wit,  on  &c.,  and  on  divers  other 

legation  was 

traveiBed  by  days  &a.  Wrongfully  and  unjustly,  and  without  the  leave 
^i^edthereon!  ^^^  license,  and  against  the  will  of  the  plaintiff,  pulled  down, 
appwired^t*  P^^^trated,  subverted,  and  destroyed  the  said  messuage  and 

J;  C.  H.  was  premises,  and  dug  up,  subverted,  and  destroyed  the  found- 
tenant  to  the,  -^,-  __  -  _ 
plaintiif,  but     atious  thereof,  and  then  severed  ana  removed,  tore  up,  and 

poooSdonta  damaged  divers  large  quantities  of  bricks,  &c.,  and  other 

S^iJ^^w"*  materials  of  great  value,  wherewith  the  said  messuage  and 

the  act  com-  premises  were  constructed,  and  being  the  property  of  the 

wiihout,\ow-  plaintiff  as  aforesaid,  and  converted  and  disposed  thereof 

hiTintei^^  to  the  defendant's  own  use;  by  means  whereof  the  plain- 

J5r«W,  that  the  tiff  hath  been  and  is  greatly  injured,  prejudiced,  and  ag- 

iflsue  was  pro-         ,  ,  ,  o^-^v 

perly  found  for  grieved  in  her  said  reversionary  estate  and  interest,  &c. 

the  plaintiff, 

the  meaning  of 

the  allegation  being  that  the  tenant  had  a  right  to  possesmon  in  point  of  interest^  so  that  the 

plaintiff  could  sue  as  reversioner. 

The  defendant  also  justified  the  pulling  down  the  messuage,  as  the  servant  of  a  nulwaj 
company,  under  the  provisions  of  the  Lands  Clauses  Consolidation  Act^  8  Tict.  o.  18,  and 
alleged  that  the  company  gave  the  plaintiff  a  bond,  as  required  by  the  85th  section  of  that 
statute.  Issue  having  been  joined  on  that  fiict,  it  appeared  that  the  bond,  instead  of  being 
conditioned  for  "  payment  to  the  party,  or  deposit  in  the  Bank  for  the  benefit  of  the  parti< 


interested,"  was  conditioned  for  "payment  to  the  party,  his  "hevn^  executon,  cutminutfxUort, 

3  Bank  of  Engl 

intere^ed,  as  the  case  might  require,  under  the  provisions  of  the  Lands  Clauses  Consolidation 


or^ateigna,  and  for  deposit  in  the  Bank  of  England,  or  otherwUtf  for  the  benefit  of  the  parties 


Act :" — Hddf  that  the  bond  was  not  in  compliance  with  the  statute,  by  reason  of  the  intro- 
duction of  the  words  "  or  otherwise ;"  but,  <em&20,  it  was  not  vitiated  by  the  condition  for 
payment  to  the  plaintiff,  his  heirs^  executors,  administrators,  or  assigns." 

Hdd,  also,  that  the  proper  measure  of  damage  was  the  amount  by  which  the  land  waa 
leseened  in  value  by  the  defendant's  wrongful  act. 


MICHAXLMA8  VACATIOH,   12  VICT.  169 

The  defendant  pleaded  (with  other  pleas),  first,  not  guilty.      J1848. 

Secondly,  that,  at  the  said  times  when  &c.,  or  any  of 
them,  the  said  messuage  and  premises  were  not,  nor  was 
any  part  thereof,  in  the  possession  or  occupation  of  the 
said  person  in  the  declaration  mentioned,  as  tenant  there* 
of  to  the  plaintiff,  nor  did  the  reversion  thereof,  or  of  any 
part  thereof  belong  to  the  plaintiff  modo  et  formi,  &c. 

Fourthly,  that,  before  the  said  times  when  &c.,  the  Lon- 
don and  South  Western  Railway  Company,  by  virtue  of  a 
certain  act  of  Paiiiament,  to  wit,  '*  The  London  and  South 
Western  Railway  Metropolitan  Extension  Act,  1845,''  was 
and  is  authorised  and  empowered,  amongst  other  things, 
to  make  an  extension  of  the  London  and  South  Western 
Railway,  to  wit,  from  &c.,  to  a  certain  point  therein  de- 
Bdibed  &c,  in  the  said  act  called  **  The  Lambeth  Exten- 
sion,"  wiUi  proper  works  and  conveniences  thereto  belong- 
ing according  to  the  provisions  of  ^  The  Lands  Clauses 
Consolidation  Act,  1645,''  **  The  Railway  Clauses  €on- 
flolidation  Act,  1845,'^  and  of  the  'first-mentioned  act 
And  by  the  first-mentioned  act  it  was  further  enacted, 
that,  subject  to  the  provisions  in  that  same  act,  and  in 
the  Ldinds  Clauses  Consolidation  Act,  1845,  and  Railway 
Clauses  Consolidation  Act,  1845,  contained,  it  should  be 
lawful  £oT  ike  London  and  South  Western  Ridlway  Com- 
pany to  make  and  maintain  the  railway  and  works  call- 
ed '^The  Lambeth  Extension,"  in,  upon,  through,  and 
over  divers  messuages,  lands,  tenements,  and  heredita^ 
ments,  and,  amongst  others,  in,  through,  upon,  and  over 
the  sidd  messuage  and  premises,  in  which  Ana;  and  which 
said  messuages,  lands,  tenements,  and  hereditaments  were 
delineated  on  the  plans,  and  described  in  the  books  of  re- 
ference in  the  first^mentioned  act  in  that  behalf  m^itioned 
and  referred  to,  and  include,  amongst  others,  the  said  mes- 
suage and  premises  in  which  &c. ;  and  which  said  messu- 
age and  premises  in  which  &c.,  were  and  are  also  speci- 
fied in  the  schedule  to  the  first-mentioned  act  therein  also 
mentioned  and  refimred  to;  and  to  enter  upon,  take,  and 
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1848.^  ijsQ  ^^q]^  of  the  said  messuages,  lands,  tenements,  and  here- 
HoBKnra  ditaments,  as  should  be  necessaiy  for  the  said  purpose ;  pro- 
phttV.twi.  vided,  that  the  powers  of  the  Company,  given  by  the  said 
acts,  or  either  of  them,  for  the  compulsory  purchase  of 
messuages,  lands,  tenements,  and  hereditaments,  for  the 
purposes  of  the  said  first-mentioned  act,  should  not  be  ex* 
ercised  after  the  expiration  of  three  years  from  the  passing 
of  the  said  first-mentioned  act  That  the  messuage  and  pre- 
mises in  which  &;c.,  were,  before  and  at  the  time  of  giving 
the  notice  hereinafter  mentioned,  and  thence  hitherto 
have  been,  and  stiU  are,  necessary  for  the  purpose  of  mak- 
ing the  said  railway  and  works,  so  authorised  to  be  made 
as  aforesaid,  and  were,  during  all  the  time  last  aforesaid, 
required  by  the  Company  for  that  purpose;  and,  being  so 
necessary,  and  so  required,  the  Company  afterwards,  and 
within  three  years  from  the  passing  of  the  first-mentioned 
act,  and  long  before  the  said  times  when  &c.,  or  any  of 
them,  to  wit,  on  &c.,  gave  notice  to  the  plaintiff,  amongst 
other  things,  that  they,  the  said  Company,  required  to  pur- 
chase and  take,  and  use  the  said  messuage  and  premises 
in  which  &a,  for  the  purpose  and  under  the  provisions 
of  the  said  several  acts;  and,  in  and  by  their  said  notice, 
did  then  demand  of  and  from  the  plaintiff  the  particulars 
of  the  estate  and  interest  of  the  plaintiff  in  the  said  mes- 
suage and  premises  in  which  &c.,  and  of  the  claims  made 
by  the  plaintiff  in  respect  thereof;  and  the  notice,  so  given 
as  aforesaid,  did  then  state  the  particulars  of  the  said  mes- 
suage and  premises  so  required,  and  that  the  Company 
were  willing  to  treat  for  the  purchase  of  all  and  any  the 
estate  and  interest  of  the  plaintiff  therein,  and  as  to  the 
compensation  to  be  made  for  the  damage  that  might  be 
sustained  by  her  by  reason  of  the  making  of  the  said  rail- 
way, and  of  the  execution  of  the  said  works  thereof  That 
afterwards,  and  before  the  said  times  when  &c.,  or  any  of 
them,  to  wit,  on  &c.,  the  whole  of  the  capital,  or  estimated 
sum  for  defraying  the  expenses  of  the  undertaking,  had 
been  and  was  subscribed,  under  contract  binding  the  par- 
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lies  thereto,  their  heirs,  &c.,  for  the  pajrment  of  the  several  1848. 
sums  by  them  respectively  subscribed,  as  in  and  by  the  Honmro 
Lands  Chiuses  Consolidation  Act,  1845,  is  required;  and  pbilups. 
the  Company  were  desirous  of  entering  upon  and  using 
the  said  messuage  and  premises  in  which  &c.,  before  any 
agreement  had  been  come  to,  or  award  made,  or  verdict 
given  for  the  purchase-money  or  compensation  to  be  paid 
by  them,  the  said  Company,  in  respect  of  the  said  messu* 
age  and  premises,  in  which  &a;  of  all  which  premises  the 
plaintiff^  before  the  said  times  when  &a,  or  any  of  them, 
to  wit,  on  &c.,  had  notice;  and  the  plaintiff,  to  wit,  then 
did  not  consent  to,  but  dissented  from  the  Company  so  en- 
tering on  the  said  messuage  and  premises  in  which  &&, 
and  thereupon  afterwards,  and  before  any  agreement  had 
been  come  to,  or  award  made,  or  verdict  given  for  the  pur- 
chase-money or  compensation  to  be  paid  by  them,  the  Com- 
pany, to  the  plaintiff,  for  or  in  respect  of  the  said  messu- 
age and  premises  in  which  &c.,  and  before  the  said  times 
when  &c,  or  any  of  them,  to  wit,  on  &c,  when  an  applica- 
tion was  then  made  in  that  behalf  by  the  said  Company, 
to  J.  Lockwood  and  G.  Scovell,  Esqrs.,  then  being  two  of 
h^  Majesty's  justices  of  the  peace  assigned  to  keep  the 
peace  within  the  county  of  Surrey,  assembled  and  acting 
together  in  and  for  the  said  county,  within  which  county 
the  said  messuage  and  premises  in  which  &c.,  were  situate, 
and  not  then  being,  or  either  of  them  being,  interested  in 
the  matter  of  the  said  application,  they,  the  said  justices, 
then,  by  writing  under  their  hands,  duly  nominated  and 
appointed  one  Gt.  Allen,  of  &c.,  then  being  an  able  practi- 
cal surveyor,  for  determining  the  value  of  the  interest  in 
the  said  messuage  and  premises  in  which  &a,  which  the 
plaintiff  was  entitled  to,  or  enabled  to  sell  and  convey; 
and  thereupon  afterwards,  and  before  the  said  times  when 
&C.,  or  any  of  them,  to  wit,  on  &a,  the  said  Ct.  Allen,  then 
being  such  able  practical  surveyor  as  aforesaid,  and  having, 
after  such  nomination,  and  before  entering  upon  the  duty 
of  making  such  valuation  as  aforesaid,  in  the  presence  of 
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the  said  Q.  Seovell,  one  of  tlie  said  jtisticea,  Aviy  made  and 
subscribed  the  declaration  in  that  behalf  required  hj  the 
Lands  Clauses  Consolidation  Act,  1845,  determined  the 
Taloe  of  the  interest  in  the  said  messuage  and  premises  in 
vhich  6c.,  vhich  the  plaintiff  was  entitled  to,  or  enabled 
to  sell  and  convey,  to  be  the  sum  of  1 26^,  and  then  an- 
nexed to  his  said  valuation  a  declaration  in  writing,  sub- 
scribed by  him,  of  the  correctness  thereof;  and  thaeiqwn 
the  Company  afterwards,  and  before  the  said  times  when 
Sec,  or  any  of  them,  to  wit,  on  Szc,  deposited  in  the  Bank 
of  England,  by  way  of  security,  as  hereinaf^r  mentioned, 
the  sum  of  1262.,  being  the  sum  so  determined  to  be  the 
value  of  the  interest  in  the  said  messuage  and  premises  in 
which  &c,  which  the  plaintiff  was  entitled  to,  or  enabled  to 
sell  and  convey  as  aforesaid,  that  is,  the  said  Company  then 
paid  the  said  money  into  the  said  Bank  in  the  name  and 
with  the  privity  of  the  Accountant-General  of  the  Court  of 
Chancery  in  England,  to  be  placed  to  hi^  account  there,  to 
the  credit  of  the  plaintiff,  subject  to  the  control  and  diqx>- 
sition  of  the  said  Court ;  uid  the  Company  aJso  afterward^ 
and  before  the  said  times  when  &c.,  or  any  of  them,  to 
wi^  on  the  4th  March,  1847,  they  the  said  Company  and 
the  plaintiff  not  having  then  differed  ae  to  the  sufficiency 
of  the  sureties,  parties  to  the  bond  hereinafter  mentioned, 
gave  and  delivered  to  the  plaintiff  a  bond  under  the  com- 
iiu>n  se^  of  the  Company,  and  under  the  hands  and  seals 
of  two  sufficient  sureties,  to  wit,  one  J.  Hibbert  and  one  U. 
UzielU,  in  conformity  with  and  in  pursuance  of  the  Lands 
Clauses  Const^dation  Act,  1845,  whereby  the  Company 
and  the  said  J.  Hibbert  and  M.  TTzielli  became  bound  to  the 
plaintiff  in  the  penal  sum  of  1262.,  being  a  sum  equal  to 
the  said  sum  so  deposited  as  aforesaid,  conditioned  for  pay- 
ment to  the  plaintiff,  or  for  deposit  in  the  Bank  of  England, 
for  the  benefit  of  the  parties  interested  in  the  said  messu- 
age and  premises  in  which  Sec,  as  the  case  might  require, 
under  the  provisions  of  the  said  last-mentioned  act,  of  all 
such  purchase-money  and  compensation  as  might,  in  man- 
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ner  as  in  the  sune  act  provided,  be  detenniaed  to  be  l^aj-  1848. 
able  by  the  Company  in  respect  of  the  intwestof  the  plain-  hoskiito 
tiff  in  the  said  messnage  and  premises  in  which  &c.,  to-  ^BmjrB. 
gether  with  interest  thereon  at  the  rate  of  52.  per  cent  per 
annum  from  the  time  of  entering  on  the  said  messuage  and 
premises  in  which  &a,  until  such  purchase-money  and 
compensation  should  be  so  paid  or  deposited  as  last  afore- 
said; and  thereupon  afterwards,  and  before  any  agree- 
ment had  been  come  to,  or  award  made,  or  verdict  given 
for  the  purchase-money  or  compensation  to  be  paid  by 
the  Company  in  respect  of  the  said  messuage  and  pre- 
mises in  which  &a,  and  within  three  years  from  the  pass- 
ing of  the  first-mentioned  act,  to  wit,  on  the  said  days  and 
times  in  the  declaration  mentioned,  the  defendant^  as  the 
servant  and  by  the  command  of  the  Company,  entered 
upan  the  said  messuage  and  premises  in  which  &a,  for 
the  purpose  of  making,  and  did  make  therein  and  there- 
ufon,  certain  works,  then  being  part  of  the  said  railway 
and  works  hereinbefore  mentioned,  in  the  line  in  and  by 
the  said  first-mentioned  act  authorised,  as  it  was  lawful 
lor  the  defendant  to  do,  and  thereby  then  necessarily  and 
unavoidably  committed  the  supposed  grievances  &c.,  doing 
no  unnecessary  damage: — quae  sunt  eadem,  &c.  Yerifi* 
cation* 

The  plaintiff  took  issue  on  the  two  first  pleas,  and  to 
the  fourth  re^^ed,  that  the  Company  did  not,  at  any  time 
before  the  said  times  when  &c.,  or  any  of  them,  give  or 
delir^  to  the  plaintiff  a  bond  under  the  common  seal  of 
the  Company,  and  under  the  hands  and  seals  of  two  suffi- 
cient sureties,  conditioned  for  payment  to  the  plaintiff,  or 
for  depositing  in  the  Bank  of  England,  for  the  benefit  of 
the  parties  interested  in  the  said  messuage  and  premises 
in  which  &c.,  as  the  case  might  require,  under  the  provi- 
sions of  the  Lands  Clauses  Consolidation  Act,  1845,  of  all 
such  purchase-money  and  compensation  as  might,  in  man- 
ner in  the  same  act  provided,  be  determined  to  be  payable 
by  the  Company  in  respect  of  the  interest  of  the  plaintiff 
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1848.        the  statute  prescribes  other  modes  of  payment  By  the  Tlst 
HosKiNo      section,  if  the  purchase-money  or  compensation  is  less  than 
p^j^^       200^,  and  exceeds  201,  (as  in  the  present  case),  it  may  be 
paid  either  into  the  Bank  or  to  two  trustees.    [Alderson,  R 
— Or  the  money  might  be  paid  under  the  provisions  of  the 
88th  section.]     Courts  of  equity  have  construed  the  85th 
section  strictly.      In  Barker  v.  Ths  North  Staffordskire 
Railway  Company  (a),  Knight  Bruce^  V.  C,  says,  "  It  is  in- 
cumbent upon  those  who  seek  to  ayail  themselves  of  this 
section  against  a  landed  proprietor,  to  shew  satisfactorily 
and  clearly  that  they  have  fulfilled  its  conditions,  and 
complied  with  its  requisitions    K  there  is  room  for  doubt, 
th«  landed  proprietor  must,  I  conceive,  have  the  benefit  of 
that  doubt"    So,  in  Poynder  v.  The  Oreai  Northern  Railr 
way  (6),  where  the  condition  of  the  bond  was,  "on  demand 
to  pay  to  the  owner,  or  on  demand  to  deposit  in  the  Bank, 
the  amount  of  such  purchase-money  when  determined,"  the 
Lord  Chancellor  said,  "  As  the  bond  stands,  it  gives  the 
plaintifi*  the  option  of  either  receiving  the  money  or  having 
it  paid  into  Court,  whatever  the  case  may  be,  and,  there- 
fore the  plaintiff  is  rather  a  gainer  than  a  loser  by  the 
departure  from  the  strict  form  prescribed  by  the  act;  but 
that  very  circumstance  strikes  me  as  the  most  serious  ob- 
jection to  the  bond,  for  the  object  of  the  act  was  to  protect 
the  interest  of  parties  under  disability,  by  having  the 
money  paid  into  the  Bank,  where  any  such  parties  were 
concerned;  whereas  this  bond  would  enable  the  plaintiff 
to  compel  payment  to  himself  in  any  event" — Another 
objection  to  the  bond  is,  that  it  is  conditioned  for  pay- 
ment to  the  party,  her  "  heirs,  executors,  administrators, 
or  assigns."    That  condition  would  be  discharged  by  pay- 
ment to  the  executor  of  money  to  which  the  heir  was  en- 
titled, or,  as  in  this  case,  which  is  a  leasehold  interest,  by 
payment  to  the  heir.    Acts  of  Parliament  of  this  descrip- 

(a)  5  Bailw.  Gas.  401.  {b)  2  Ph.  330. 
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tion,  when  their  meaning  is  doubtful,  must  be  construed        1848. 
most  favourable  for  the  public:  The  Stockton  <md  Dar-      Hoskino 
Hngton  Raihvay  Company  v.  Barrett  (a).  Phiujps. 

Then  as  to  the  second  plea. — It  was  only  necessary  to 
proYe  an  existing  tenancy,  with  a  reversion  in  the  plaintiff. 
Although  Jane  Charlotte  Haywood  left  the  premises  when 
they  were  about  to  be  pulled  down,  her  legal  interest  in 
them  did  not  cease.  In  BM  v.  Sibba  (b)  it  was  held,  that 
if  A.  agree  to  let  lands  to  B.,  who  permits  C.  to  occupy 
them,  A.  may  recover  the  rent  in  an  action  against  B.  for 
use  and  occupation. — ^With  respect  to  the  damages,  the 
plaintiff  is  entitled  to  recover  the  sum  which  it  would  cost 
to  restore  the  premises  to  their  original  state. 

Baddey,  who  appeared  to  argue  on  the  same  side,  was 
not  called  upon. 

ChanneU,  Seijt,  and  BoviU,  in  support  of  the  rule. — ^This 
bond  is  in  compliance  with  the  act  of  Parliament,  which 
gives  no  particular  form.  The  words  in  the  condition,  "as 
the  case  may  require,  under  the  provisions  contained  in 
the  Lands  Clauses  Consolidation  Act,"  must  be  read  as 
governing  the  whole  sentence,  so  that  there  could  be  no 
performance,  unless  it  were  such  as  the  case  required  under 
that  act  The  Company  could  not  plead  payment  to  the 
heir  when  the  beneficial  interest  vested  in  the  executor, 
for  that  would  not  be  a  payment  under  the  provisions  of 
the  act  Therefore  the  words  "heirs,  executors,  admi^ 
nistrators,  and  assigns,"  cannot  prejudice,  and  are  mere 
surplusage.  The  words  "or  otherwise"  are  equally  go- 
verned by  the  concluding  part  of  the  sentence.  A  deposit 
in  a  joint-stock  bank  would  not  satisfy  the  condition  of 
the  bond,  for  it  would  not  be  a  deposit  in  the  manner  pro- 
vided for  by  the  statute.     Nor  could  the  money,  in  this 

(a)  3  Man.  &  0.  956;  in  error,  11  C.  k  F.  690.     (b)  8  T.  R.  327. 
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1848.  particular  case>  be  paid  into  the  Bank  under  the  69th  sec- 
HosKiNo  ^^^^9  ^^  ^^  trustees  under  the  7lst  section,  for  those  sections 
apply  only  to  parties  having  limited  interests,  or  under 
disability.  It  is  advisable  to  frame  the  condition  in  this 
way,  for  the  obligors  cannot  know  what  interest  the  party 
has  in  the  premises.  [Parke,  B. — That  aigument  would 
go  the  length  of  saying,  that  it  would  be  sufficient  if  the 
condition  was  simply  to  deposit  the  money  according  to 
the  provisions  of  the  act  of  Parliament] 

Then,  as  to  the  second  issue,  the  plaintiff  has  chosen  to 
allege  that  the  premises  were  in  the  occupation  of  her  te- 
nant; and  that  allegation,  being  traversed,  must  be  proved 
as  stated.  It  is  like  the  case  where  a  party,  instead  of 
stating  a  seisin  in  fee,  alleges  some  less  estate.  Vowles  v. 
Miller  (a)  decided,  that  an  averment,  that  the  plaintiff's 
close  at  the  time  of  the  injury  was  and  still  is  in  the  occu- 
pation of  J.  V.  and  H.  V.,  is  sufficiently  proved,  if  at  the 
time  of  the  injury  it  was  in  their  occupation,  though  the 
tenant  be  since  changed  before  action  brought  Here, 
however,  the  messuage  was  not  in  the  possession  of  J.  C. 
Haywood  at  the  time  of  the  injury ;  she  had  previously  giv- 
en it  up  to  the  Company.  [Parke,  R — ^The  question  is, 
whether  the  allegation  means  a  legal  possession  or  an  actual 
possession.] — ^With  respect  to  the  assessment  of  damage, 
the  jury  are  dearly  wrong  in  estimating  the  value  of  the 
plaintiff's  interest  in  both  the  land  and  building,  for  the 
Company  will  still  have  to  purchase  the  land.  In  Jones 
V.  Qooday  (b)  it  was  held,  that,  in  an  action  of  trespass  for 
cutting  into  a  close  and  carrying  away  the  soil,  the  proper 
measure  of  damage  is  the  value  to  the  plaintiff  of  the  land 
removed,  not  the  expense  of  restoring  it  to  its  original 
condition. 

Pabke,  B. — ^With  respect  to  the  form  of  the  bond,  we 

(or)  3  Taunt.  137.  {b)  8  M.  &  W.  146. 
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are  all  of  opinion  that  it  is  not  in  compliance  with  the  act  1848. 
of  Parliament  If  the  only  objection  had  been,  that,  instead 
of  being  conditioned  for  payment  to  the  plaintiff  simply, 
it  introduces  the  words  "  heirs,  executors,  administrators, 
and  assigns,"  I  should  have  doubted  whether  it  was  bad 
on  that  account,  for  it  is  in  effect  implied  from  the  nature 
of  the  bond,  that,  if  the  plaintiff  dies,  payment  shall  be 
made  to  the  party  entitled  to  her  estate;  that  is,  if  free- 
hold to  her  heirs,  if  leasehold  to  her  executors.  Then, 
with  regard  to  the  other  objection,  I  think  that  the  words 
"or  otherwise"  are  not  authorised  by  the  act  of  Parlia- 
ment The  words  of  the  act  are  plain.  The  bond  is 
to  be  conditioned  '^  for  payment  to  the  party,  or  deposit  in 
the  Bank  for  the  benefit  of  the  parties  interested,"  and  no 
mora  That  is  required  before  the  Company  are  autho- 
rised to  enter  upon  the  land,  and  difficulty  arises  from  in- 
troducing equiyalenta  I  conceive  that  a  great  difficulty 
might  be  imposed  on  a  plaintiff,  in  the  event  of  his  being 
obliged  to  sue  on  a  bond  conditioned  for  payment  in  any 
other  way  than  that  provided  by  the  act  of  Parliament 
The  85th  clause  requires  only  two  modes,  either  payment 
to  the  party  himself,  or  deposit  in  the  Bank  of  England. 
There  is  no  doubt  about  the  proper  form,  and  these  com- 
panies would  exercise  a  wise  discretion,  if  in  future  they 
would  confine  themselves  to  the  terms  of  the  act 

Then,  as  to  the  second  objection,  the  meaning  of  the 
averment  in  the  declaration  is,  not  that  the  land  was  in 
the  actual  possession  of  the  tenant,  but  that  the  tenant  had 
a  right  to  the  possession  in  point  of  interest,  so  that  the 
plaintiff  could  sue  as  reversioner;  and  that  is  proved,  for 
the  interest  of  the  tenant  continued,  although  by  arrange- 
ment the  Company  were  permitted  to  enter  on  the  posses- 
sion. No  assignment  was  ever  made  to  the  Company, 
therefore  the  interest  continued  in  her;  and  a  reversioner 
need  not  prove  such  an  actual  possession  as  would  main- 
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tain  trespass.  The  case  of  Vowlea  v.  Miller  is  entirely 
different;  there  the  question  was,  whether  the  plaintiff 
was  entitled  to  recover  under  the  allegation  that  the  pre- 
mises were  at  the  time  of  the  injury  in  the  occupation  of 
two  tenants,  and  it  appeared  that  they  had  ceased  to  oc- 
cupy before  action  brought;  and  the  Court  properly  said 
that  was  immaterial,  as  the  premises  were  in  possession  of 
the  tenants  at  the  time  of  the  injury. 

With  regard  to  the  question  of  damages,  we  will  take 
time  to  consider. 

Aldebson,  B.,  concurred  (a). 

Cur.  adv.  vult 

Pabke,  R,  now  said. — In  this  case  the  only  question 
which  remained  was  as  to  the  proper  amount  of  damages 
to  the  plaintiff's  reversion  in  the  premises.  It  is  doubtful 
upon  what  principle  the  jury  calculated  the  damages;  but 
the  proper  measure  is,  by  how  much  less  the  premiseswould 
sell  in  consequence  of  the  wrongful  act  of  the  defendant 
It  is  quite  clear  that  the  jury  did  not  go  upon  the  right 
principle,  as,  in  the  estimation  they  made,  they  gave  one 
half  for  the  land,  and  the  other  half  for  the  house.  Now 
the  land  itself  was  not  injured.  The  reversion  is  rendered 
less  valuable,  because,  instead  of  the  house  and  land,  the 
plaintiff  had  the  land  alone  without  the  house;  and  the 
jury  should  only  have  considered  how  much  less  the  land 
was  worth  in  consequence  of  the  defendant's  wrongful  act 
In  the  course  of  the  argument  we  gave  our  opinion  upon 
the  other  points  in  the  case.  The  rule  for  a  new  trial  must 
therefore  be  made  absolute. 

Rule  absolute. 

(a)  Pollock,  0.3.»  and  Rolfe,  B.,  had  left  the  Clouii. 
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1846. 
COOLE  «.   BbaHAM.  Dec.  5. 

HIS  was  an  interpleader  issue,  to  try  whether  certain  On  an  inter- 
goods  were,  at  the  time  of  the  delivery  of  a  writ  of  fi.  fa  to^iy^the*^^ 
to  the  sheriff,  the  property  of  the  plaintiff,  the  claimant,  J^^J^*^" 
or  of  the  defendant,  the  execution  creditor.  daimed  by  the 

At  the  trial,  before  PlaUy  B.,  at  the  Middlesex  Sittings  an  assignment 
in  last  Michaelmas  Term,  it  appeared  that  the  defendant,  J^vtaS^  to 
having  brought  an  action  against  W.  Coole,  the  younger,  ^duetohim, 

^     ,        ,  ,  the  admissions 

the  son  of  the  plaintiff,  signed  judgment,  and  issued  exe-  of  the  assignor 
cution  for  the  sum  of  19t  18*.  6A     Upon  the  levy  being  of  ^aarign- 
made  on  the  son's  goods,  the  now  plaintiff  claimed  them  "^^nJ^^® 
under  an  assignment  by  way  of  mortgage,  executed  in  1 840,  *»?  not  re- 

oeivable  in  eTi" 

as  a  security  for  advances  alleged  to  have  been  previously  denoe  for  the 
made  by  him  to  his  son.    The  main  question  was,  whether  ^ 
these  advances  were  fictitious;  and  in  order  to  prove  that 
they  were  bona  fide  made,  the  plaintiff  called  another  son, 
and  proposed  to  ask  him,  whether  he  had  not,  prior  to 
1840,  heard  his  brother  (W.  Coole,  the  debtor)  say,  that  his 
father  had  advanced  him  money.    This  question  was  ob- 
jected to,  on  the  part  of  the  defendant,  and  disallowed  by 
the  learned  judge. 
The  jury  having  found  a  verdict  for  the  defendant, 

Orowder  (Nov.  18)  moved  for  a  new  trial,  on  the  ground 
of  the  improper  rejection  of  this  evidence.  The  state- 
ment was  made  by  the  debtor  at  a  time  when  the  admis- 
sion could  have  no  reference  to  the  present  transaction. 
The  case  resembles  that  of  an  action  by  the  assignees  of  a 
bankrupt,  in  which  admissions  made  by  the  bankrupt,  be- 
fore his  bankruptcy,  are  evidence  of  the  petitioning  cre- 
ditor's debt;  or  that  of  an  action  against  the  sheriff  for  an 
escape  or  false  return,  in  which  an  admission  by  the  de- 
fendant in  the  former  action,  as  to  his  liability,  is  evidence 
against  the  sheriff:  Williams  v.  Bridges  (a),  Kempland  v. 

(a)  2  Stark.  N.  P.  42. 
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1848.  McLcauleyia).  But  for  the  interpleader  rule,  the  action  in 
this  case  would  have  been  against  the  sheriff.  The  prin* 
ciple  is,  that  the  statement  of  a  party  who  admits  himself 
to  be  a  debtor  is  admissible,  because  it  is  made  against  his 
own  interest  In  an  action  by  the  present  plaintiff  against 
his  son  to  recover  the  money  advanced,  the  statement  of 
the  latter  would  be  clearly  admissible  to  prove  the  exis- 
tence of  a  debt;  then  why  may  not  the  fact  be  proved  by 
similar  evidence  upon  an  interpleader  issue?  Another 
ground  is,  that  the  execution  creditor  claims  under  the 
son,  and  therefore  his  declarations  are  admissible  against 
the  former.  [He  also  referred  to  Wood  v.  Dixie  (6),  HoBnrd 
V.  Anderson  (c).] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^The  question  in  this  case  was,  whether  my 
brother  Piatt  was  right  in  rejecting  the  evidence  of  a  de- 
claration made  by  the  son  of  the  plaintiff,  under  whom  the 
plaintiff  claimed  by  assignment  to  secure  a  debt  alleged  to 
be  due  from  him. 

The  plaintiff  proved  the  assignment,  and  also  called  his 
son  to  prove  the  debt  due.  He  then  offered  in  evidence  a 
declaration  of  the  son  made  before  the  date  of  the  assign- 
ment, admitting  that  he  was  so  indebted.  The  evidence 
was  objected  to,  and  my  brother  PUUt  refused  to  receive  it 
We  think  he  was  right 

It  could  not  be  received,  simply  because  it  tended  to 
prove  the  veracity  of  the  witness,  by  shewing  that,  at 
other  times,  he  said  the  same  thing,  which  he  had  on  the 
trial  sworn  to  be  true. 

But  it  was  said  that  it  was  admissible,  on  the  same 
ground  that  admissions  made  by  a  bankrupt  before  his 
bankruptcy  are  evidence  of  the  petitioning  creditor  s  debt 
in  an  action  by  assignees,  in  which  they  have  the  bank- 

(a)  Peake,  95.  (b)  7  Q.  B.  692.  (c)  6  T.  R.  235. 
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niptcy  to  prove,  or  in  an  action  against  the  sheriff  for  the  ^  1848. 
escape  of  a  debtor,  where  the  plaintiff  has  the  debt  to  prove. 
These  two  cases,  as  also  that  in  which  a  defendant,  who 
pleads  in  abatement  the  nonjoinder  of  a  co-debtor,  maj 
prove  that  fact  by  the  declarations  of  the  co-debtor,  have 
been  allowed  as  exceptions  to  the  general  nile :  Jarred  v 
Leofnard  (a),  Rogers  v.  Jones  (6),  Clay  v.  Langdow  (c) : — 
the  last  on  the  plain  principle,  that  the  defendant  was 
only  bound  to  make  out  a  case  for  the  plaintiff  against  the 
co-debtor,  not  to  prove  the  allegation  in  the  same  way  as 
an  ordinary  averment  of  fact;  and  the  others,  perhaps, 
have  proceeded  upon  the  principle,  that  the  sheriff  is  put 
in  the  place  of  the  debtor  as  to  the  creditor  suing  him  for 
a  breach  of  duty;  and  that  the  assignees  of  a  bankrupt 
have  only  to  prove  their  title  as  against  the  bankrupt 
This  relaxation,  however,  of  the  strict  rules  of  evidence 
has  never  been  held  to  extend  to  the  proof  of  the  trading 
or  act  of  bankruptcy,  by  the  mere  admission  of  the  bank- 
rupt The  above-mentioned  cases  are  exceptions,  and  ought 
not  to  be  extended. 

It  was,  however,  suggested,  that  the  admission  of  the 
son  might  be  received  as  evidence  against  the  defendant, 
the  execution  creditor,  as  a  person  claiming  under  him: 
Iffoi  V.  Finch  (d).  Where  an  assignor  of  an  estate  or 
chattel  has  qualified  his  own  title  by  admissions  before 
the  assignment,  the  assignee  may  be  considered  as  tak' 
ing  the  title  so  qualified,  and  the  admission  may  be  used 
as  evidence  against  all  persons  claiming  that  title  (0);  and 
probably  an  execution  creditor,  though  in  one  sense  he 
claims  against  the  debtor,  yet,  in  truth,  may  be  consi- 
dered as  claiming  under  him,  for  he  can  take  only  such 
title  as  the  debtor  had:  Prosser  v.  OwiUim  (/).    Admit- 

(a)  2  M.  &  SeL  265.  («)  Taylor  on  Evidenoe,  sects. 

(&)  7  B.  A  C.  86.  661,  663. 

{e)  Moo.  A  M.  45.  (/)  1  C.  &  K.  95. 

(d)  1  Taunt.  141. 
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1848.        ting  this  view  to  be  correct,  it  does  not  apply  to  such 

admissions  as  that  offered  in  evidence  in  this  case,  which 

do  not  qualify  or  affect  the  title  of  the  assignor  to  the 

chattel  assigned. 

Rule  refused. 


Dee.  8.  Oraham  and  Others,  Assignees  of  Leman  &  Bbvan, 

Bankrupts,  v.  Allsopp. 

being  leasee  of  XJeBT. — ^The  first  count  of  the  declaration  was  for  the 
and^^M^  use  and  occupation  of  certain  vaults,  cellars,  and  premises, 
^deradenuse  ^^^  ^q  appurtcnauces,  by  the  said  Leman  &  Bryan,  be^ 
also  leasee  fore  they  became  bankrupts,  let  to  the  defendant  and  one 
^heTadjoining  Charles  Allsopp,  (since  deceased),  to  wit,  on  &c.,  and  by 
^J^MiteT'  *®  defendant  and  the  said  C.  Allsopp,  at  the  request  of 
alia  a  vault,      the  defendant  and  the  said  C.  Allsopp,  and  by  the  suffeiv 

D  became  te-  ■»•  * '  ^ 

nantfit)myear  ancc  and  permission  of  the  said  Leman  &  Bryan,  until 
S^wMe-  ^^J  became  bankrupts,  and  of  the  plaintiffs,  as  assignees 
houae,  and  oel-  ^  aforesaid,  sincc,  for  a  long  time  before  then  elapsed, 

lar,  and  vault,  ^  ^ 

at  an  annual  held,  &C.  The  sccond  count  was  for  the  use  of  the  pre- 
made^pof '  miscs  before  the  bankruptcy.  The  last  count  was  for 
iirehouae^and  '^^'^^y  ^^^  ^^  ^^  account  Stated  with  the  plaintiffs  as 

cellar,  and  assignees 

46Z.  forthe  Jf        ,   ^      ,  i       ,    ,  ,       /, 

vault.  On  the  The  defendant  pleaded  to  the  first  count,  payment  of 
tober°i846,  24Z.  7tf.  6(i  into  Court,  and  as  to  the  residue  of  the  causes 
A.  became        ^f  action  in  that  count  mentioned,  never  indebted.     The 

bankrupt,  926.  ^  ^  ' 

io».  bemg  at  plaintiffs  replied  by  taking  the  sum  out  of  Court  in  satid- 
as  rent  from     faction  of  the  causes  of  action  to  which  it  was  pleaded, 

D.  to  tbe 
bankrupt. 

The  aasignees,  upon  being  appointed,  elected  to  take  the  property  held  under  B.;  and  on 
the  26th  of  February,  1846,  elected  not  to  take  the  property  held  imder  C.  At  Christmas, 
1845,  rent  to  the  amount  of  114^  7«.  6c£.  became  due  from  A.  to  C,  for  which  amount,  on 
the  19th  of  February,  1846,  C.  diatrained  upon  the  gooda  in  the  vault  held  by  D.,  who,  to 
relieve  himaelf  of  that  diatreaa,  paid  that  aum  to  G.  An  action  having  subeequently  been 
brought  by  the  aaaigneea  of  A.  i^ainat  D.  to  recover  the  above  sum  of  92^  10a.  and  35/.  for 
a  quarter'a  rent  due  at  Ghriatmaa  tor  the  warehouae  and  cellar: — Hdd,  that  D.  was  not  entitled 
to  set  off  the  sum  ao  paid  by  him  to  C.  Hdd,  also,  that  the  plaintiffs  could  well  sue  for  the 
quarter'a  rent  due  since  the  bankruptcy  in  their  representative  character  as  assignees. 
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and  joined  issue  upon  the  second  plea.  The  defendant  1846. 
pleaded,  thirdly,  in  substance  as  follows: — ^As  to  102. 1 2&  Gd,  Qraham 
parcel  of  the  residue  of  the  debt  in  the  first  count,  that  the  auIoep 
demise  of  Leman  &  Bryan  comprised  not  only  the  said 
vaults,  cellars,  and  premises,  with  the  appurtenances,  but 
also  a  certain  other  vault,  cellar,  and  premises;  and  that 
the  defendant,  during  all  the  time  when  &c.,  had  occupied 
both  sets  of  premises,  by  virtue  of  the  said  demise,  at  one 
certidn  yearly  rent  of  185t,  payable  quarterly  with  respect 
to  both;  and  that  Leman  &  Bryan,  at  the  time  of  the  de- 
mise in  the  first  count  mentioned,  and  from  thence  until 
and  at  the  time  of  the  bankruptcy,  were  possessed  of  a 
certain  term  in  the  other  vault,  cellar,  and  premises,  under 
a  demise  of  the  21st  of  June,  1841,  with  certain  other  pre- 
mises, made  to  them  by  one  William  Stephenson  Scholey 
for  a  term  of  twenty-eight  years  and  a  quarter  (less  seven 
days),  from  the  24th  of  June,  1841,  which  term  continued 
to  subsist  till  the  accruing  of  the  debt  in  the  first  count 
and  the  payment  hereinafter  mentioned;  and  that  the 
said  W.  a  Scholey,  on  the  24th  of  June,  1841,  let  the 
other  vault,  cellar,  and  premises,  together  with  certain 
other  premises,  to  Leman  &  Bryan  for  the  said  term,  sub- 
ject to  the  yearly  rent  of  152Z.  10&,  payable  quarterly  to 
the  said  W.  S.  Scholey;  by  virtue  whereof  the  said  other 
▼ault,  cellar,  and  premises  so  jointly  demised  by  Leman  & 
Bryan  as  aforesaid,  with  the  said  vault,  cellar,  and  premises 
in  the  first  count  mentioned,  were  held  by  the  defendant 
until  the  payment  thereinafter  mentioned,  subject  and 
liable  to  the  rent  as  it  became  due  to  the  said  W.  S.  Scho- 
ley. The  plea  then  alleged,  that,  before  the  commence- 
ment of  the  suit,  and  whilst  the  defendant  held  the  pre- 
mises in  the  first  count  mentioned,  together  with  the  other 
premises,  and  after  the  bankruptcy,  to  wit,  on  the  25th  of 
December,  1845,  there  was  due  to  Scholey,  in  respect  of 
rent  for  the  premises  so  demised  by  him,  including  the 
other  premises  so  demised  by  Leman  &  Bryan  to  and  so 
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1848^  held  jointly  by  the  defendant,  114t  7a  6c£,  for  three  quar- 
ters rent,  whereof  two  had  accrued  due  before  the  bank- 
ruptcy and  one  after;  and  that  the  defendant,  on  the  Ist 
of  March,  1846,  in  order  to  prevent  certain  goods  on  the 
premises  from  being  distrained  for  the  rent  due  to  Scholey, 
paid  him  the  sum  of  1142.  7&  6d,  which  exceeded  the  sum 
of  102. 12s.  6d;  and  that  the  defendant  had  not  been  re- 
paid, which  sum  he  offered  to  set  off  against  the  plaintiffs 
claim.     Verification. 

The  defendant  pleaded,  fourthly,  as  to  92L  10a,  par- 
cel of  the  debt  in  the  second  count  mentioned,  that 
Leman  &  Bryan  were  tenants  of  a  certain  portion  of  the 
premises  to  Scholey,  under  a  demise  from  him  of  the  2l8t 
of  June,  1841,  of  those  premises  jointly  with  certain  others, 
for  twenty-eight  years  and  a  quarter  (less  seven  days),  from 
the  24th  of  June,  1841,  at  a  rent  of  1522. 10&,  payable  quar'- 
terly,  which  said  term  subsisted  till  the  making  of  the 
payment  therein  mentioned;  and  that  by  virtue  thereof 
the  premises  in  the  second  count  mentioned  were  held  by 
the  defendant,  subject  to  the  payment  of  the  rent  to 
Scholey ;  that  the  defendant  held  the  premises  in  the  se- 
cond count  mentioned,  under  a  demise  to  Leman  &  Bryan, 
of  the  1  st  of  January,  1 843,  for  a  year  then  next  ensuing,  and 
so  from  year  to  year  as  long  as  they  so  should  please.  The 
plea  then  alleged,.that,  before  the  commencement  of  the  suit, 
and  while  the  defendant  continued  tenant  of  the  premises 
in  the  second  count  mentioned,  on  the  25th  of  December, 
1845, 1142.  7&  6c2.  became  due  to  Scholey  for  three  quarters 
of  a  year's  rent,  two  of  which  accrued  before  the  bank- 
ruptcy and  the  other  afterwards,  for  Scholey's  premises,  held 
jointly  with  the  other  premises;  and  that  the  defendant 
paid  Scholey  the  sum  of  1142^  7&  6d.  to  prevent  his  goods 
from  being  distrained  &&  (as  in  the  third  plea).  Verifici^ 
tion. — ^Thedefendantpleaded,  fifthly,  except  as  to  241 7&  Bd,, 
a  set-off. 
fecial  demurrer  to  the  third  and  fourth  pleas,  assigning^ 
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for  causes  to  the  third  plea»  that  it  was  an  argumentative  1848. 
denial  of  the  causes  of  action  in  the  first  count;  that,  if  it 
iras  intended  to  state  that  the  plaintiffs  were  entitled  to  only 
a  portion  of  the  premises,  it  did  not  shew  how  the  defend- 
ant  was  tenant  to  the  plaintiffs  of  the  premises  mentioned 
in  the  plea;  that  it  was  an  informal  plea  of  set  off;  and 
that  it  did  not  appear  that  the  reversion  of  that  portion  of 
the  premises  mentioned  in  the  plea  ever  came  to  the  plains 
tiffs,  or  that  thej  or  the  bankrupt's  estate  was  ever  liable 
to  the  payment  The  causes  of  demurrer  to  the  fourth  plea 
were,  that  it  was  an  informal  plea  of  set-off  or  mutual  cre- 
dit, and  also  that  it  did  not  appear  bythe  plea  that  the  rever- 
sion in  that  part  of  the  premises  alleged  to  have  been  demis- 
ed by  Scholey,  nor  of  any  part  of  the  premises  in  the  second 
count  mentioned,  came  to  the  plaintiffs,  nor  that  they  or 
the  estate  of  the  bankrupts  were  ever  liable  for  the  sum  so 
paid.  Joinder  in  demurrer. — The  defendant's  points  were, 
that  there  was  a  misjoinder  in  the  declaration,  the  first 
count  being  for  a  cause  of  action  accruing  to  the  plaintiffs 
in  their  own  right,  which  does  not  pass  to  them  as  assig- 
nees, although  they  may  be  trustees  for  the  creditors;  the 
second  count  being  for  a  cause  of  action  vested  in  the  plain- 
tifEs  as  assignees.  That  the  assignees,  by  taking  the  property, 
became  personally  responsible  for  the  rent  and  covenants, 
and  not  as  assignees  only. 

To  the  last  plea  the  plaintiffs  replied  nil  debent,  on  which 
issue  was  joined. 

The  following  case  was  stated  by  virtue  of  an  order  of 
Alderson^  B.,  of  the  6th  of  May,  1847,  for  the  opinion  of 
this  Court,  of  which  the  foregoing  pleadings  were  to  be 
taken  as  a  part 

In  the  month  of  February,  1839,  a  lease  was  granted 
by  the  Skinners'  Company  to  Leman  &  Bryan,  the  bank- 
rupts, and  one  Henry  Moss,  of  a  certain  wharf  and  pre- 
mises, for  a  term  of  twenty-eight  years  from  the  29th  of 
September,  1838.  Messrs.  Moss,  Leman,  &  Bryan  were 
then  also  tenants  to  William  Stephenson  Scholey,  from 
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1848.  jear  to  jeor,  of  a  certain  warehouse  adjoining  the  afore- 
Grahah  said  wharf  and  premisea  By  an  agreement^  bearing  date 
^j^yp  the  24th  of  March,  1840,  and  made  between  the  said  Messra 
Moss,  Leman,  &  Bryan,  of  the  one  part,  and  Charles  AU- 
sopp  (since  deceased),  and  Henry  AUsopp,  the  defendant, 
of  the  other  part,  the  said  Messra  Moss,  Leman,  &  Bryan 
agreed  with  the  said  Charles  AIlsop  and  the  defendant,  that 
they,  the  said  Messrs.  Moss,  Leman,  &  Bryan,  would,  by 
indenture  under  their  hands  and  seals,  demise  and  let  unto 
the  said  Charles  Allsopp  and  the  defendant,  their  execu- 
tors, administrators,  and  assigns,  first,  a  certain  warehouse, 
cellar,  and  premises  (being  part  of  the  said  messuage,  ware- 
house, and  premises  held  by  the  said  Moss,  Leman,  &  Bryan 
for  the  said  term  of  twenty-eight  years,  under  the  lease 
thereof  granted  to  them  by  the  Skinners'  Company  as 
aforesaid);  and  secondly,  a  certain  vault  or  cellar  and  pre- 
mises adjoining  (being  part  of  the  said  premises  so  held  by 
them  BLB  tenants  from  year  to  year  of  the  said  William  Ste- 
phenson Scholey),  to  hold  the  premises  first  thereinbefore 
described  unto  the  said  Charles  Allsopp  and  the  defendant, 
their  executors,  administrators,  and  assigns,  for  the  term 
of  twenty-one  years  from  the  25th  day  of  March  then  in- 
stant, and  to  hold  the  said  premises  secondly  thereinbefore 
described  unto  the  said  Charles  Allsopp  and  the  defendant, 
their  executors,  administrators,  and  assigns,  firom  the  said 
25th  day  of  March  for  one  year,  yielding  and  paying  dur- 
ing the  first  year  of  the  said  term  the  yearly  rent  of  1852L, 
and  yielding  and  paying  during  the  remainder  of  the  said 
term  of  twenty-one  years  the  yearly  rent  of  1402^,  such 
several  rents  to  be  payable  by  equal  quarterly  payments 
on  the  four  usual  days  of  payment  of  rent  in  the  year, 
with  a  proviso  for  the  determination  of  such  lease  at  the 
expiration  of  the  first  seven  or  fourteen  years  of  the  said 
term  by  the  said  Charles  Allsopp  and  the  defendant;  and 
it  was  thereby  expressly  agreed  between  the  said  parties 
thereto,  that  such  agreement  should  not  in  any  way  be 
construed  to  operate  as  a  present  demise  of  the  said  pre- 
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mises,  but  merely  as  an  agreement  on  the  part  of  the  said  ^848. 
Moss,  Leman,  &  Bryan  to  demise  the  said  premises  when  Gbahak 
required  by  the  said  Charles  Allsopp  and  the  defendant,  aluofp. 
their  executors,  administrators,  and  assigns,  so  to  do;  and 
it  was  thereby  further  agreed  and  declared,  that,  in  case 
the  said  Moss,  Leman,  &  Bryan  should  within  the  space  of 
two  calendar  months  procure  a  lease  of  the  said  premises 
secondly  described  in  the  said  agreement  from  the  supe- 
rior landlord  thereof,  for  a  sufficient  term  to  enable  them 
to  demise  the  said  kst-mentioned  premises  for  the  re- 
mainder of  the  said  term  of  twenty-one  years,  then  that 
the  said  indenture  of  lease,  to  be  granted  in  pursuance  of 
the  said  agreement,  should  demise  the  whole  of  the  said 
premises  thereby  agreed  to  be  demised  for  the  entire  term 
of  twenty-one  years,  to  be  computed  as  in  the  said  agree- 
ment mentioned;  and  that  the  said  rent  of  1852.  should  in 
that  case  be  reserved  and  made  payable  during  the  whole 
of  the  said  term. — The  above-stated  agreement  was  exe- 
cuted by  the  parties. 

On  the  21st  day  of  June,  1841,  being  after  the  expira- 
tion of  the  space  of  two  months  in  the  agreement  men- 
tioned. Moss,  Leman,  &  Bryan  procured  a  lease  from  the 
said  William  Stephenson  Scholey  of  the  premises  of  which 
they  had  so  been  yearly  tenants,  and  part  of  which  are 
those  secondly  described  in  the  above-stated  agreement, 
for  the  term  of  twenty-eight  years  and  a  quarter  (wanting 
seven  days),  to  be  computed  from  Midsummer-day  then 
next  The  said  Charles  Allsopp  and  the  defendant,  on  or 
about  the  24th  day  of  March,  1840,  entered  on  all  the  pre- 
mises agreed  to  be  demised  to  them,  and  occupied  them 
up  to  the  decease  of  the  said  Charles  Allsopp,  which  took 
place  in  October,  1844,  since  which  time  the  defendant 
has  continued  to  occupy  alone  all  the  premises  com- 
prised in  the  said  agreement  The  said  Charles  Allsopp 
and  the  defendant  paid  annually  1852^  by  equal  quar- 
terly payments  on  the  usual  days  of  payment,  up  to  and 
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1848.  on  Lady-day,  1845.  On  the  21st  of  October,  1843,  Moss 
Graham  by  indenture  released,  for  valuable  consideration,  to  Le- 
j^j^^  man  &  Bryan,  all  his  interest  in  the  before-mentioned 
premises.  On  the  27th  of  October,  1845,  Leman  &  Bryan 
became  bankrupts,  and  the  plaintiffs  were  appointed  their 
assignees;  and  there  was  then  due  and  owing  from  the  de- 
fendant half  a  year's  rent  for  the  occupation  of  the  pre- 
mises comprised  in  the  agreement  up  to  Michaelmas,  1845, 
for  the  two  quarters  ending  on  that  day.  The  plaintiffs,  as 
assignees,  accepted  and  took  to  the  premises  first  described 
in  the  said  agreement;  but  on  the  20th  of  February,  1846, 
they  elected  not  to  take  the  premises  demised  by  the  said 
William  Stephenson  Scholey,  of  which  the  defendant,  in 
the  same  month  of  February,  had  notica  On  or  about  the 
6th  day  of  January,  1846,  the  plaintiffs  sold  by  auction, 
and  on  or  about  the  28th  day  of  February,  1846,  they  duly 
assigned  and  parted  with  all  their  interest  in,  the  said  first- 
mentioned  premises  to  William  Chaplin  and  others.  At 
Christmas,  1845,  there  was  due  to  the  said  William  Stephen- 
son Scholey,  in  respect  of  the  premises  demised  by  him  to 
Moss,  Leman,  &  Bryan,  the  sum  of  114Z.  7&  6d.,  being  the 
amount  of  three  quarters'  rent  accruing  on  that  day  and  the 
previous  Midsummer  and  Michaelmas;  and  he  accordingly, 
on  or  about  the  19th  day  of  February,  1846,  before  the 
plaintiffs  had  so  assigned  as  aforesaid,  distrained  for  the 
same  on  that  part  of  the  premises  demised  by  him,  which 
had  been  agreed  to  be  let  to  the  said  Charles  Allsopp  and 
the  defendant,  and  occupied  by  them  until  the  death  of  the 
said  Charles  Allsopp,  and  afterwards  by  the  defendant  as 
aforesaid ;  whereupon  the  defendant,  to  redeem  his  goods  so 
distrained,  paid  to  the  said  William  Stephenson  Scholey  the 
said  sum  of  11 42.  78.  6dL,  making,  with  the  sum  of  24^  7&  6cL 
paid  into  Court,  the  full  amount  for  the  premises  comprised 
in  the  agreement  up  to  Christmas,  1845. 

The  present  action  has  been  instituted  by  the  plainti£Fs, 
as  assignees,  to  recover  from  the  defendant  a  compensa- 
tion for  the  use  and  occupation  of  the  whole  of  the  premises 
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agreed  to  be  let  to  him,  for  the  said  two  quarters  ending  1848. 
at  Michaelmas,  1845,  and  also  for  the  use  and  occupation  Qbaham 
of  the  premises  first  above  described  in  the  said  agreement 
for  one  quarter,  ending  at  Christmas,  1845.  The  Court 
are  to  be  at  liberty  to  draw  any  inference  from  the  above 
statement  of  facts  that  a  jury  would  be  at  liberty  to 
maka  The  questions  for  the  opinion  of  the  Court  are,  in 
what  way  the  issues  in  law  and  fact  should  be  found  and 
determined.  If  the  Court  should  be  of  opinion  that  the 
plaintifis  are  entitled  to  recover  as  to  the  whole  or  any  part 
of  their  claim,  judgment  by  default  shall  be  entered  for  the 
plaintiffs,  for  the  whole  or  such  part.  If  the  Court  should 
be  of  opinion  that  the  defendant  is  entitled  to  succeed,  then 
judgment  of  nonsuit  shall  be  entered. 

The  case  was  argued  in  Easter  Term  last,  (May  8)  by 

BrarmueUy  for  the  plaintiffs. — The  present  question  for 
the  opinion  of  the  Court  arises  partly  on  a  special  case, 
and  partly  on  a  demurrer.  And  it  is  submitted  that  the 
plaintiffs  are  entitled  to  the  judgment  of  the  Court  upon 
all  the  issue&  Here  two  sets  of  premises  were  let  to  the 
defendant,  which  he  held  as  tenant  from  year  to  year, 
no  lease  having  ever  been  executed  to  him.  In  October, 
1845,  when  Leman&  Bryan  became  bankrupt,  the  sum  of 
921,  10«.,  for  rent  then  due  to  them,  became  vested  in  the 
plaintiffs  as  assignees.  They  never  became  divested  of  that, 
and  therefore  the  defendant  has  no  right  of  set-off  against 
the  assignees  with  respect  to  any  sum  paid  to  Scholey 
after  that  date.  The  plaintiffs  are  also  clearly  entitled  to 
the  quarter's  rent  for  the  premises  included  in  the  lease 
frt>m  the  Skinners'  Company.  The  annual  value  of  the 
latter  premises  would  be  140Z.,  being  the  difference  be- 
tween the  annual  rent  of  the  whole  premises,  and  that  of 
the  vault,  and  consequently  the  plaintiffs  would  be  entitled 
to  recover  the  two  sums  of  921  10&,  and  35Z.,  making 
together  1 271  10&    It  is  therefore  clear  that  the  defendant 
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1848.  cannot  ayail  himself  of  the  set-off.  Here  are  two  separate 
sets  of  premises  held  by  the  defendant  At  the  time  of 
the  bankruptcy  the  922.  10^.  became  vested  in  the  assig- 
nees, and  the  defendant  at  that  time  would  have  had  no 
answer  whatever  against  that  claim.  As  to  the  quarter  s 
rent  due  after  the  bankruptcy,  the  assignees  gave  no  au- 
thority to  the  defendant  to  make  the  payment  to  Scholey 
under  a  distress  made  by  him  subsequent  to  the  bank- 
ruptcy. The  case  is  therefore  simply  reduced  to  this:  the 
defendant  seeks  to  set  off  a  sum  of  money  paid  by  him  in 
respect  of  other  premises,  with  which  the  assignees  have 
nothing  to  do. 

Clecuby,  conti^ — The  defendant  occupied  the  whole 
premises  at  one  entire  rent  of  1852.  per  annunL  He  has 
the  right  to  make  the  deduction  which  he  seeks  to  set 
ofi^  on  the  principle  that  all  expenses  a  tenant  is  bound 
to  pay  by  compulsion  for  ground-rent  he  may  deduct 
Thus,  in  Sapsford  v.  Fletcher  (a),  it  was  held  that,  to  an 
avowry  for  rent,  the  tenant  may  plead  payment  of  a 
ground-rent  to  the  original  landlord:  Taylor  y.  Zcmi%ra(b)\ 
Carter  v.  Carter  (c) ;  Clunes'  case  (d).  Now  in  the  pre- 
sent case  the  defendant  has  been  compelled  to  paytlie 
rent  due  at  Christmas,  1845,  to  his  superior  landlord;  he 
has  therefore  a  right  to  set  it  off  in  this  action  for  the 
rent  In  the  next  place,  the  first  count  of  the  declara- 
tion is  improperly  joined  with  the  others.  The  assignees 
ought  to  have  sued  in  their  personal  character,  and  not  as 
assignees.  [Parkey  B. — I  well  remember  having  taken 
the  same  objection  in  a  case  in  the  Court  of  King's  Bench, 
but  it  was  overruled.] 

Bramwell,  in  reply. — As  to  the  question  raised  with  re- 
spect to  the  first  count,  the  case  of  Richardson  v.  Oriffi/n  (e) 

(a)  4  T.  R.  611.  (<Q  10  Rep.  127. 

(b)  6  Taunt.  524.  (e)  5  M.  &  Sel.  294. 
{c)  5  Bing.  406. 
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is  a  direct  authority  in  the  plaintiffB^  fayoor.  There  it  1848. 
was  held,  that  counts  for  money  lent,  and  for  money  paid 
by  the  plaintiff,  as  assignee  of  a  bankrupt,  might  well  be 
joined  with  counts  for  money  had  and  received  to  the 
plaintiff's  use  and  upon  an  account  stated  with  him  as 
assignee.  Lord  EUenborough,  C.  J.,  there  said,  "  My  im- 
pression during  the  greater  part  of  the  argument  was,  that 
these  counts  could  not  be  joined;  for  I  could  not  suggest 
to  my  mind  any  case  in  which  the  assignee  of  a  bankrupt 
could  become  a  lender;  but  upon  looking  at  the  5  Qeo.  2, 
a  30,  a  32, 1  find  that  it  provides,  '  that  the  major  part  in 
yalue  of  the  bankrupt's  creditors  shall  direct  in  what  man- 
ner, how,  and  with  whom,  and  where  the  monies  arising  out 
of  the  bankrupt's  estate  shall  be  paid  in  and  remain  un- 
til the  same  shall  be  divided  among  the  creditors,  to  which 
direction  every  such  assignee  is  to  conform,'  &c.  With 
this  enactment  before  me,  I  am  not  satisfied  that  an  assig- 
nee may  not  faithfully,  and  in  his  character  of  assignee,  be 
concerned  in  an  act  of  lending. Not  being  pre- 
pared to  say,  that  a  loan  by  an  assignee  of  a  bankrupt 
would,  in  every  instance,  be  a  contravention  of  his  duty 
as  assignee,  I  cannot  pronounce  in  favour  of  this  writ  of 
error."  [PoUock,  C.  R — Upon  this  point  we  do  not  enter- 
tain any  doubt]     He  also  cited  Wolveridge  v.  Steward  (a). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B. — This  was  a  special  case  argued  in  Easter  Term 
last,  by  TAr.Bramwell,  for  the  plaintiff,  and  Mr.  Cfleasby,  for 
the  defendant 

The  facts  are  shortly  these: — In  March,  1840,  Messrs 
Leman  &  Bryan  were  lessees  under  the  Skinners'  Com- 
pany of  certain  property,  comprising  (inter  alia)  a  ware- 

(a)  1  C.  <b  M.  644. 
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1848.        house  and  cellar,  for  a  term  of  twentj-ei^t  years  from 

Graham      Michaelmas,  1838. 

j^jj^^^  They  were  at  the  same  time  tenants  from  year  to  year, 
under  W.  Stephenson  Scholey,  of  other  property,  compris- 
ing a  vault  adjoining  the  warehouse  which  they  so  held 
under  the  Skinners'  Company. 

Being  so  entitled,  by  an  agreement  in  writing,  dated  the 
24th  of  March,  1840,  they  agreed  to  demise  to  the  defend- 
ant as  well  the  warehouse  and  cellar  as  also  the  vault;  the 
former  for  twenty-one  years  from  the  25th  of  March,  1840, 
and  the  latter  for  one  year  from  the  same  day,  at  one  gross 
rent  of  1S51.  for  the  whole  of  the  property  during  the  first 
year,  and  at  a  rent  of  1402.  for  the  warehouse  and  celkr 
during  the  residue  of  the  twenty-one  years :  the  rent  was  to 
be  paid  quarterly  on  the  four  usual  days  of  payment  It 
was  expressly  stipulated  that  the  agreement  should  be 
considered  only  as  a  written  contract,  and  not  as  a  lease. 
Under  this  agreement  the  defendant,  on  the  24th  of 
March,  1840,  entered  on  the  whole  of  the  property  de- 
mised. In  the  following  month  of  June,  Leman  &  Bryan 
obtained  from  Scholey  a  lease  for  twenty-eight  years  of 
the  whole  of  the  property  which  they  held  under  him  as 
tenants  from  year  to  year.  No  lease  was  ever  executed 
to  the  defendant  in  pursuance  of  the  agreement  of  March, 
1840,  but  he  continued  to  occupy  the  whole  of  the  pro- 
perty thereby  agreed  to  be  demised  to  him,  as  well  the 
vault  as  the  warehouse  and  cellar,  and  he  regularly  paid 
rent  for  the  same  quarterly,  at  the  rate  of  185t  per  an- 
num; the  legal  result  of  all  of  which  was,  that  he  became 
tenant  from  year  to  year  of  the  whole  of  the  premises,  at 
a  yearly  rent  of  185t,  payable  quarterly.  The  rent  was 
all  paid  up  to  and  including  the  rent  due  at  Lady-day, 
1845.  On  the  27th  of  October,  1845,  Leman  &  Bryan 
became  bankrupts,  half  a  year  s  rent,  921  10^.,  being  then 
due  to  them  from  the  defendant  The  plaintiffs  were 
afterwards  appointed  assignees  of  the  bankrupts,  and  they 
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elected  to  take  the  property  held  under  the  Skinners'  ^  1B48. 
Company;  but  on  the  2oth  of  February,  1846,  they  elected 
not  to  take  that  which  the  bankrupts  held  under  Scholey. 
At  Christmas,  1845,  a  sum  of  1142.  7^.  6d,  became  due 
from  the  bankrupts  to  Scholey,  being  three  quarters'  rent 
for  the  property  held  by  them  under  him,  and  on  the 
]  9th  of  February,  1846,  Scholey  distrained  for  this  sum 
on  the  Tault  held  by  the  defendant;  to  relieve  himself 
from  irhich  distress  the  defendant  paid  to  Scholey  the 
arrears  due  to  him,  namely,  the  sum  of  114Z.  7s.  6d;  and 
on  the  28th  of  the  same  month  of  February,  the  plaintiffs 
sold  and  assigned  to  one  Chaplin,  the  residue  of  the  lease 
which  they  held  under  the  Skinners'  Company.  They 
afterwards  brought  this  action  to  recover  from  the  de- 
fendant the  half-year's  rent,  922^  10s.,  which  became  due 
at  Michaelmas,  1845,  before  the  bankruptcy,  and  also  a 
quarter's  apportioned  rent  due  at  Christmas,  1845,  for 
the  warehouse  and  cellar,  being  that  part  of  the  property 
held  by  the  defendant  which  was  included  in  the  lease 
fit>m  the  Skinners'  Company.  We  are  by  the  terms  of  the 
case  to  draw  such  inferences  of  fact  as  a  jury  ought  to 
draw;  and,  acting  on  this  principle,  we  think  it  must  be 
assumed  that  the  annual  apportioned  rent  due  for  this 
part  of  what  was  held  by  the  defendant  would  be  140/., 
and  so  that  the  quarter  due  at  Christmas,  1845,  would  be 
35/.,  making,  therefore,  the  whole  claim  of  the  plaintiff 
127L  10&  In  answer  to  this  demand,  the  defendant  paid 
24JL  7&  6d.  into  court,  insisting  that  this  stun  and  no  more 
was  due  from  him  to  the  plaintiffs;  and  he  endeavoured 
to  make  this  out  as  follows: — At  Christmas,  1845,  three 
quarters  of  a  year's  rent  was  due  from  the  defendant  to 
some  one,  which,  calculated  at  1852.  per  annum,  would  be 
1382.  15&,  and  he  contended  that  he  had  a  right  to  treat 
the  114JL  7&  6d  paid  to  Scholey  as  paid  towards  the  dis- 
charge of  all  rent  then  due  from  him,  and  so  that  no 
greater  sum  than  242.  7s.  6d  (being  the  difference  be- 
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1848.  tween  138Z.  IBs.  and  114Z.  78,  6d.)  cotdd  be  claimed  either 
by  the  plaintiffs  or  the  parties  entitled  to  the  reversion- 
ary interest  in  the  vault  comprised  in  the  lease  from 
Scholey  to  the  bankrupts.  In  support  of  this  position 
the  defendant  relied  on  the  cases  of  Sapsford  v.  Fletcher y 
Taylor  v.  Zamira,  and  Carter  v.  Carter.  Those  cases  es- 
tablish the  proposition,  that  a  tenant  who  has  been  com- 
pelled by  a  superior  landlord  or  other  incumbrancer 
having  a  title  paramount  to  that  of  his  immediate  land- 
lord, to  pay  sums  due  for  ground-rent  or  other  like 
charges,  may  treat  such  payment  as  having  been  made 
in  satisfaction  or  part  satisfaction  of  rent  due  to  his  im- 
mediate landlord,  and  may  plead  them  as  far  as  they 
extend,  in  bar  to  an  avowry  for  rent  in  arrear.  The 
principle  upon  which  these  cases  rest  is  this: — ^The  im- 
mediate landlord  is  bound  to  protect  his  tenant  from  all 
paramount  claims;  and  when,  therefore,  the  tenant  is  com- 
pelled, in  order  to  protect  himself  in  the  enjoyment  of 
the  land  in  respect  of  which  his  rent  is  payable,  to  make 
payments  which  ought,  as  between  himself  and  his  land- 
lord, to  have  been  made  by  the  latter,  he  is  considered 
as  having  been  authorised  by  the  landlord  so  to  apply 
his  rent  due  or  accruing  due.  All  such  payments,  if  in- 
capable of  being  treated  as  actual  payment  of  rent,  would 
certainly  give  the  tenant  a  right  of  action  against  his 
landlord  as  for  money  paid  to  his  use,  and  so  would,  in 
an  action  of  debt  for  the  rent,  form  a  legitimate  subject 
of  set-ofil  And  though  in  a  replevin  a  general  set-off 
cannot  be  pleaded,  yet  the  Courts  have  given  to  the  tenant 
the  benefit  of  a  set-off  as  to  payments  of  this  description, 
by  holding  them  to  be  in  fact  payments  of  the  rent  itself 
or  of  part  of  it. 

Such  being  the  principle  of  these  deci£ons,  the  ques- 
tion is,  whether  they  justify  the  defendant  in  this  case. 
The  rent  here  sought  to  be  recovered  is,  first,  one-half  year's 
rent  of  the  whole  of  the  premises,  due  at  Michaelmas,  184o  ; 
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and,  secondly,  a  quarter's  rent  of  the  warehouse  and  cellar      ^18^» 
only,  due  at  Christmas,  1845. 

With  respect  to  the  former,  i.  e.  the  921 10&  due  for  half 
a  year's  rent  at  Michaelmas,  1845,  the  bankrupts  had,  at 
the  time  of  their  bankruptcy,  a  clear  right  of  action  against 
the  defendant  for  this  sum.  To  such  an  action  the  defend- 
ant could  at  the  time  of  the  bankruptcy  have  had  no  de- 
fence, and  by  the  bankruptcy  the  right  to  maintain  the 
action  was  transferred  to  and  vested  in  the  plaintiffs  as 
assignees.  Was  that  right  destroyed  by  the  subsequent 
payment  of  rent  to  Scholey,  the  superior  landlord  of  part 
of  the  demised  premises?  We  think  it  was  not.  The  rent 
due  to  Scholey  was  money  which,  as  between  the  bank- 
rupts and  the  defendant,  the  bankrupts  were  bound  to 
pay,  and  therefore,  the  payment  of  it  by  the  defendant, 
under  the  pressure  of  Scholey's  distress,  was  a  payment  to 
the  use  of  the  bankrupts,  and,  supposing  there  had  been 
no  bankruptcy,  would  have  given  the  defendant  a  good 
right  of  action  against  the  bankrupts.  The  existence  of  such 
a  right  of  action  is  the  foundation  on  which  the  doctrine 
of  the  authorities  relied  on  by  the  defendant  rests.  And 
where  the  payment  of  the  ground-rent  or  other  like  charge 
gives  no  right  of  action  against  the  party  suing  for  the  rent, 
there  the  principle  of  the  cases  relied  on  does  not  apply. 
Now  here  the  payment  of  the  rent  to  Scholey  conferred  no 
right  of  action  against  the  present  plaintiffs,  the  assignees: 
there  was  never  any  obligation  on  them  to  protect  the  de- 
fendant against  Scholey's  demand.  The  assignees  were,  as 
to  the  tenant  of  Scholey's  part,  in  the  situation  of  owners 
of  a  different  estate;  and  so  the  payment  to  Scholey  could 
not  have  the  effect  of  defeating  the  right  of  action  abeady 
vested  in  the  assigneea  With  respect  to  the  quarter's  ap- 
portioned rent  due  at  Christmas,  1845,  the  case  is  even  more 
clear.  That  rent  became  due  to  the  assignees  themselves, 
and  not  to  the  bankrupts.  The  assignees  had  nothing 
whatever  to  do  with  the  other  part  of  the  premises  held 
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by  the  defendant,  and  therefore,  with  regard  to  this  rent^ 
they  were  merely  landlords  who  claim  a  quarter's  rent  due 
from  their  tenant. 

On  these  grounds,  we  are  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  the  whole  of  their  demand,  127i.  10«., 
deducting  the  242.  7&  6d.  paid  into  court ;  and  therefore, 
according  to  the  agreement  of  the  parties,  as  stated  in  the 
case,  judgment  by  default  must  be  entered  for  that  sum, 
namely  1032.  2«.  6d. 

Judgment  for  the  plaintiffs. 


Dec.  6. 

In  an  action 
for  words 
spoken  or  writ- 
ten, the  ordi- 
nary sense  of 
those  words  is 
to  be  taken  as 
the  meaning  of 
the  speaker  or 
writer,  unless 
something  be 
shewn  to  haye 
taken  place 
which  may 
give  apecoliar 
character  to 
the  expressions 
used.    In  the 
absence  of  any 
such  cTidence, 
a  witness  can- 
not be  asked 
the  question, 
"  What  did 
you  under- 
stand by  the 
words?"    The 
proper  course 
to  be  adopted 
isfint  to  lay 
the  foundation 
by  giving  such 
eyidenoe,  and 
then  the  ques- 
tion becomes 
admissible. 


c 


Daikbs  and  Bbaddook  v.  Hartley. 


ASE  for  the  slander  of  plaintiffs  in  their  trade.  The 
declaration,  after  the  usual  inducement,  and  after  stating, 
that  the  plaintiffs,  before  and  at  the  time  &c.,  were  and 
still  are  glass  merchants,  which  trade  they  carried  on  and 
still  do  carry  on  with  great  honesty  &c,  by  means  whereof 
&a  they  had  not  only  deservedly  obtained  the  good  opin- 
ion and  credit  of  all  their  neighbours  &a,  but  were  then 
daily  and  honestly  acquiring  great  gains  &c.  in  their  said 
trade  &c.,  proceeded: — ^And  whereas  also,  before  and  at 
the  time  when  &c.,  certain  persons,  to  wit,  H.  Briggs 
and  J.  Scott,  and  divers  other  persons  whose  names  are 
to  the  plaintiffs  unknown,  carried  on  the  trade  of  glass 
manufacturers  in  copartnership  together,  in  the  name  &c 
of  "  The  South  Tyne  Glass  Company,'^  and  the  defendant 
was  then  also  a  glass  manufacturer,  and  carried  on  sucli 
trade  in  copartnership  with  one  W.  Perks,  under  the  name 
&c.  of  ^'  James  Hartley  &  Co. ;"  and  they,  the  plaintiffs,  had 
been  and  were  accustomed  in  the  way  of  their  said  trade, 
&c.,  to  deal  with  the  said  firm  so  carrying  on  business  in 
the  name  of  '^  The  South  Tyne  Glass  Company,"  and  to 
purchase  and  to  be  supplied  from  and  by  them  with  goods. 
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&a,  in  the  way  of  their  said  trade,  on  credit,  and  also  to  ^^^- 
deal  with  the  defendant  and  the  said  W.  Perks;  and  there 
had  been,  before  the  time  &c.,  a  certain  account  between 
the  pluntifFs  and  the  defendant  and  the  said  W.  Perks,  in 
the  way  of  their  said  respectiye  tradea  Yet  the  defend- 
ant, well  knowing  the  premises,  but  contriving  and  mali- 
ciously &c.  intending  to  injure  the  plaintiffs  in  their  said 
good  name,  credit,  &c.,  and  also  in  their  said  trade  so 
carried  on  by  them,  to  wit,  on  &a,  in  a  certain  discourse 
which  the  defendant  then  had,  to  wit,  with  the  said  H. 
Briggs  and  J.  Scott,  of  and  concerning  the  plaintiffs, 
and  of  and  concerning  them  in  the  way  of  their  said 
trade,  &c.,  then  in  the  presence  and  hearing  of  divers  per- 
sons, to  wit,  the  said  H.  B.  and  J.  S.,  spoke  and  said  to 
the  said  H.  B.  and  J.  S.  the  words  following,  that  is  to 
say,  "  I  (meaning  the  defendant)  have  written  to  our  agent 
to  close  and  settle  the  account  (meaning  the  said  account 
between  the  plaintiffs  and  the  defendant  and  the  said  W. 
Perks),  and  stop  the  supplies ;"'  and  the  said  H.  B.  then  said 
to  the  defendant,  "  Why  did  you  (meaning  the  defendant) 
do  that?''  whereupon  the  defendant,  in  answer  to  the  said 
inquiry  so  made,  then  in  the  presence  and  hearing  of  the 
said  H.  R  and  W.  S.  falsely  and  maliciously  answered, 
spoke,  and  published  of  and  concerning  the  plaintiffs,  and 
of  and  concerning  them  in  the  way  of  their  said  trade,  &c., 
the  false,  scandalous,  &c.,  words  following,  that  is  to  say, 
*'  Because  Daines  (meaning  the  said  plaintiff,  J.  B.  Daines) 
is  not  to  be  trusted;"  whereupon  the  said  J.  S.  then  replied 
and  said  to  the  defendant,  ''But  if  Daines  is  not  to  be  trusted, 
what  are  you  (meaning  the  defendant)  going  to  do  with 
Braddock?  (meaning  the  plaintiff  E.  B.)  to  which  inquiry 
of  the  said  J.  S.,  the  defendant  then,  in  the  presence  &c. 
of  the  said  persons,  falsely  &c.,  answered,  spoke,  and  pub- 
lished of  and  concerning  the  plaintiffs,  and  of  and  con- 
cerning them  in  the  way  of  their  said  trade,  and  of  and 
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^848.^  concerning  the  premises  respectively,  these  other  false, 
scandalous  &c.,  words  following,  that  is  to  say,  ''Oh!  Brad- 
dock  (meaning  the  plaintiff  E.  B.)  is  sick  of  the  glass  trade, 
and  is  going  to  withdraw  from  the  business  (meaning  the 
said  business  so  carried  on  by  him  in  copartnership  with 
the  plaintiff,  J.  B.  Daines  aforesaid) ;  and  the  said  H.  Briggs 
then  said  to  the  defendant,  ''  We  (meaning  the  said  H.  R 
and  J.  S.,  and  the  said  other  members  of  the  said  firm  so 
carrying  on  business,  &c.)  have  bills  from  Daines  and 
Braddock'"  (meaning  the  plaintiffs);  and  the  defendant 
then  in  the  presence  &c.  of  the  said  H.  B.  and  J.  S.,  false- 
ly &c.,  answered,  spoke,  and  published  of  and  concerning 
the  plaintiffs,  and  of  and  concerning  them  in  the  way  of 
their  said  trade,  and  of  and  concerning  the  premises  re- 
spectiyely,  these  false,  scandalous  &a,  words  following, 
that  is  to  say,  "  Then  you  (meaning  the  said  H.  R  and 
J.  S.  and  the  said  other  members  of  the  said  firm  so  car- 
rying on  business  &c.)  must  look  sharp  to  get  those  bills 
met  by  them''  (meaning  the  plaintiffs): — ^the  defendant 
then  meaning  and  intending  by  the  words  and  expres- 
sions so  used,  spoken,  and  published  by  him  as  afore- 
said, that  the  said  plaintiffs  were  unfit  to  be  trusted  in 
credit  in  dealings  with  them  in  the  way  of  their  said 
trade.  By  means  whereof  &a,  the  plaintiffs  have  been 
and  are  greatly  injured  in  the  way  of  their  said  trade  and 
business,  &a,  &c. 

The  defendant  pleaded  not  guilty ;  and  issue  was  joined 
thereon. 

At  the  trial,  before  PoUockj  C.  B.,  at  the  London  Sittings 
after  Michaelmas  Term,  1847,  Scott  was  called,  and  deposed 
to  the  words  spoken  by  the  defendant,  ''  You  must  look 
out  sharp  that  those  bills  are  met  by  them.'"  The  counsel 
for  the  plaintiff  then  proposed  to  put  the  question  to  the 
witness,  "  What  did  you  understand  by  that?"    The  ques- 
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tion  was  objected  to,  and  the  Lord  Chief  Baron  was  of        1848. 
opinion  that  it  could  not  be  put  in  that  shape,  and  rejected       Daikbs 
it-    A  verdict  having  been  found  for  the  defendant,  Hamjbt. 

M,  Cha/mhers  obtained  a  rule  nisi  for  a  new  trial,  on  the    ' 
ground  that  the  question  was  improperly  rejected.  Against 
which,  in  Trinity  Term  last,  (June  8), 

Sir  jP.  Thesiffer  and  T.Janes  shewed  cause. — ^The  question 
proposed  to  be  put  to  the  witness  could  not  properly  be  put 
in  the  shape  in  which  it  was  offered.  It  is  a  question  for 
the  jury  to  decide,  whether  the  words  attributed  to  the 
defendant  convey  that  meaning  which  the  innuendoes  in 
the  declaration  ascribe  to  them.  Thus,  in  Starkie  on  Evi- 
dence»  VoL  2,  p.  628,  it  is  laid  down,  that ''  the  truth  of  an 
innuendo  is  a  question  of  fact  for  the  jury;  and  in  gene- 
ral, if  the  meaning  of  the  terms  be  ambiguous,  it  is  for  the 
jury  to  say  in  what  sense  they  were  used.  Thus,  if  the  de- 
fendant call  the  plaintiff  a  thief,  and  it  be  doubtful,  under 
the  circumstances,  whether  the  term  was  meant  to  be  ap- 
plied in  its  felonious  sense,  it  is  for  the  jury  to  decide.'' 
This  was  an  attempt  to  substitute  the  witness  for  the 
jujy.  Words  are  to  be  understood  in  their  ordinary  sense, 
unless  the  party  who  hears  them  has  something  in  his 
mind  which  leads  him  to  put  a  different  meaning  upon 
them.  In  Ha7iJctn8(mY,B%lby  (a),  PoUock,  C.B.,  says,  "Words 
uttered  must  be  construed  in  the  sense  which  hearers  of 
common  and  reasonable  understanding  would  ascribe  to 
them,  even  though  particular  individuals  better  informed 
on  the  matter  alluded  to  might  form  a  different  judgment 
on  the  subject''  In  Tempest  v.  Chambers  (6),  which  was 
an  action  for  words  imputing  felony,  Lord  EUenboraugh 
said,  "  This  is  different  from  the  case  of  words  spoken 
without  explanation  to  a  stranger,  since  they  were  spoken 

(a)  16  M«  t  W.  442.  (b)  1  Stark.  68. 
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2^48^  to  one  who  had  been  employed  as  the  plaintiff's  agent,  and 
arose  out  of  the  situation  of  the  parties/'  Now,  unless  the 
jury  are  in  possession  of  the  information  which  the  wit- 
ness may  have  upon  the  matter,  the  words  ought  to  be 
understood  in  their  ordinary  sense  and  meaning:  and  to 
ask  the  witness  what  he  understands  by  the  words  which 
he  heard,  is  to  substitute  him  for  the  jury.  It  is  admitted 
that  the  sense  which  the  words  may  convey  is  a  ques- 
tion for  the  jury,  but  the  jury  ought  to  have  the  requisite 
materials  before  them  by  which  to  arriye  at  the  proper 
conclusion.  And  supposing  that  the  words  spoken  be 
such  as  are  not  understood  by  the  jury,  they  may  be  in- 
terpreted. Thus,  in  1  Roll.  Abr.  86,  evidence  was  given  to 
shew,  that  the  words  ^'a  healer  of  felons"  in  some  coun- 
ties means  '*  a  furtherer  of  felons,"  or,  according  to  the  re- 
port of  the  case  in  Hob.  126|  '^a  smotherer  or  coverer  of 
felons."  [They  o\bo  referred  to  Slatery. Franks  (a),]  Where, 
therefore,  the  words  spoken  are  not  ambiguous,  and  there  is 
no  evidence  to  shew  that  they  are  to  be  understood  in  any 
other  than  the  natural  sense,  a  witness  cannot  be  asked 
what  opinion  he  formed  as  to  the  meaning  which  they 
were  intended  to  convey,  and  what  he  himself  understood 
by  them.  The  opinion  of  the  witness  is  not  receivable  in 
such  a  case.  [They  also  cited  Ooldstein  v.  Foss  (&),  Angle 
V.  Alexander  (c),  Fleetwood  v.  Curley  (d).] 

M,  Chambers  and  BoviUy  in  support  of  the  rula — ^The 
evidence  was  admissible  for  the  purpose  of  shewing  in 
what  sense  the  words  were  used.  The  words  spoken  might 
have  an  injurious  or  an  innocent  meaning.  In  all  cases 
where  the  language  is  ambiguous  or  equivocal,  it  is  com- 
petent for  either  party  to  prove  in  what  sense  they  were 
understood  by  the  bystanders.   This  evidence  is  admissible 


(a)  Hob.  126.  (c)  7  Bing.  119. 

(b)  4  Bing.  489.  (d)  Hob.  267. 
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for  the  guidance  of  the  jury  (a).  In  Vin.  Abr.  "  Action  l84ft. 
for  Words/'  (Z  a)  40,  it  is  said,  that  the  rule  of  H6U,  C.  J., 
was,  ''what  was  understood  by  bystanders;  he  would  say 
that  the  cases  were  one  way  and  another;  but  wherever 
words  were  spoken  tending  to  the  disparagement  of  a  per- 
son, he  should  be  always  of  opinion  that  the  action  would 
lie  ...  .  Wherever  the  apprehension  of  the  hearers  and 
the  meaning  of  the  speaker  was  scandalous,  the  words 
shall  be  taken  in  the  worst  sense/'  It  is  convenient  to 
put  the  question  in  the  general  form  in  which  it  was  pro- 
posed to  be  put     [They  also  cited  Broom  v.  Oosden  (b).] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  a  motion  was 
made  for  a  new  trial,  on  the  ground  of  the  improper  rejec- 
tion of  evidence.   The  case  was  moved  by  Mr.  Chambers,  on 
the  ground  that  he  was  not  allowed  to  put  the  question  to 
a  witness  who  heard  part  of  the  conversation — ''What  did 
you  understand  by  that?"    I  stated  to  the  learned  counsel, 
at  the  time  that  the  trial  was  going  on,  that  I  did  not  re- 
ject the  question  altogether,  but  that»  in  my  judgment,  he 
coidd  not  put  the  question  in  that  shape;  and  he  declined 
to  put  it  in  any  other,  but  applied  to  the  Court  for  a  rule 
for  a  new  trial    The  Court  granted  a  rule,  and  the  case 
was  fully  argued.    We  are  of  opinion  that  the  question 
could  not  so  be  put    There  can  be  no  doubt  that  words 
may  be  explained  by  bystanders  to  import  something  very 
different  from  their  obvious  meaning.     The  bystanders 
may  perceive  that  what  is  uttered  is  uttered  in  an  ironical 
sense,  and  therefore,  that  it  may  mean  directly  the  re- 
verse of  what  it  professes  to  mean.     Something  may  have 
previously  passed,  which  gives  a  peculiar  character  and 
meaning  to  some  expression;  and  some  word  which  ordi- 

(a)  2  Stark.  Evid.  689,  n.  (n) ;  Selw.  N.  P.  1271.       (b)  1  0.  B.  728. 
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J.848.^  narily  or  popularly  is  used  in  one  sense,  may,  from  some- 
thing that  has  gone  before,  be  restricted  and  confined  to  a 
particular  sense,  or  may  mean  something  different  from 
that  which  it  ordinarily  and  usually  does  mean.  But  the 
proper  course  for  a  counsel  who  proposes  so  to  get  rid  of  the 
plain  and  obvious  meaning  of  words  imputed  to  a  defend- 
ant, as  spoken  of  the  plaintiff,  is  to  ask  the  witness,  not 
"What  did  you  understand  by  those  words?"  but  "Was 
there  anything  to  prevent  those  words  from  conveying  the 
meaning  which  ordinarily  they  would  convey?"  because,  if 
there  was,  evidence  of  that  may  be  given;  and  then  the 
question  may  be  put  When  you  have  laid  the  foundation 
for  it,  the  question  then  may  be  put,  "What  did  you  under- 
stand by  them?"  when  it  appears  that  something  occurred 
by  which  the  witness  understood  the  words  in  a  sense  dif- 
ferent from  their  ordinary  meaning.  I  believe  we  may 
say,  that  generally  no  question  ought  to  be  put  in  such  a 
form  as  possibly  to  lead  to  an  illegal  answer.  Now,  taken 
by  itself,  and  without  more,  the  understanding  of  a  person 
who  hears  an  expression  is  not  the  legal  mode  by  which  it 
is  to  be  explained.  If  words  are  uttered  or  printed,  the 
ordinary  sense  of  those  words  is  to  be  taken  to  be  the  mean- 
ing of  the  speaker;  but  no  doubt  a  foundation  may  be  laid, 
by  shewing  something  else  which  has  occurred;  some  other 
matter  may  be  introduced,  and  then,  when  that  has  been 
done,  the  witness  may  be  asked,  with  reference  to  that  other 
matter,  what  was  the  sense  in  which  he  understood  the 
words.  But  the  mere  question,  "What  did  you  understand 
with  reference  to  such  an  expression?"  we  think  is  not  the 
correct  mode  of  putting  the  question.  The  rule,  therefore, 
for  a  new  trial  must  be  discharged. 

Rule  discharged. 
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Dahttbt  and  Another  v.  Bbogklehubst.  D^e.  5. 

l^ASE  for  an  injury  to  the  reversion  of  the  plaintiffs,  in  a  in  an  action 
close  called  Ferney  Eyes,  situate  in  the  township  of  Wincle,  J^y^^  ^f^^' 
in  the  county  of  Chester,  alleged  to  be  in  the  possession  of  ?^^*^°^**  ®*: 
John  Mitchell  as  tenant  thereof  to  the  plaintiffs,  by  cutting  jury  to  th^ 
down  certain  trees.    The  second  count  was  in  trover  for  the  piaintiffa  prov- 
converaion  of  the  trees  in  question.    The  defendant  plead-  ^3*^^^^^ 
ed,  first,  not  guilty,  to  the  whole  declaration;  secondly,  of  rent  by  the 

,      «  ,  ,  tenant ,  the  de- 

to  the  first  count,  that  John  Mitchell  was  not,  at  the  time  fendant  proved 
when  &c.,  tenant  to  the  plaintiffs ;  thirdly,  to  the  first  count,  to  and^SLit 
that  the  reversion  of  and  in  the  said  land  did  not,  at  the  **°??  of  third 

'  parties  to  the 

time  when  &c.,  belong  to  the  plaintiffs;  and,  lastly,  to  the  estate  in 

second  count,  that  the  trees  were  not  the  plaintiffs'  pro-  that  the  pay' 

perty.     Upon  these  pleas  the  plaintiffs  joined  issue.  ^euffidOTt 

At  the  trial  of  the  cause,  before  WUdey  C.  J.,  at  the  last  p™?*  ^^%  , 

,  \         ^  evidenoe  of  the 

Summer  Assises  for  Cheshire,  it  appeared  that  the  real  reyersionbe- 
question  in  dispute  was  whether  the  place  where  the  trees  ^S^ffi,*and 
were  cut  was  part  of  a  copyhold  estate  called  White  Lees,  J^dw*  roved 
in  the  township  of  Wincle,  in  the  county  of  Chester,  and  ty  ^f  defend- 
parcel  of  the  manor  of  Macclesfield  Forest;  or  whether  it  cast  the  onus 
was  part  of  the  manor  of  Heaton  in  the  county  of  Stafford.  the^pi^intSto 
The  plaintiffs  proved  that  John  Mitchell  had  become  tenant  »^®^  *  ^^' 

__,  ,  ...      veyanoeofthe 

to  them  of  the  White  Lees  Farm,  which  (according  to  their  estate  to  them, 
evidence)  included  the  close  called  Ferney  Eyes,  under  an 
agreement  entered  into  with  them  in  1840;  and  that  from 
that  time  he  had  constantly  paid  rent  to  them.  On  the 
part  of  the  defendant  it  was  then  shewn,  that  White  Lees 
was  copyhold  of  the  manor  of  Macclesfield;  and  that,  in 
1821,  there  had  been  a  surrender  of  it  to  third  parties,  who 
bad  been  duly  admitted.  The  cause  lasted  over  the  day, 
and  in  the  evening  a  witness  was  sent  to  Macclesfield  to 
examine  the  court  rolls.  He  accordingly  made  a  search, 
and  the  question  was  put  to  the  jury,  whether  they  were 
satisfied,  by  the  result  of  the  search,  that  there  was  no  sub- 

VOL.  UL  P  BXCH. 
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sequent  surrender  and  admittance  under  which  the  plam- 
tiffs  could  claim.  The  jmy  said  they  were  not  satisfied  with 
the  search;  whereupon  the  learned  Judge  directed  a yerdict 
to  be  entered  for  the  defendant  upon  the  third  issue,  and 
for  the  plaintiffs  on  the  other  issues,  reserving  leave  to  both 
parties  to  move  to  set  the  verdict  on  those  issues  aside,  and 
to  enter  it  as  the  Court  should  direct 
In  last  term  (Nov.  10), 

WelAy  moved,  on  the  part  of  the  defendant,  for  a  rule 
to  set  aside  the  verdict  on  the  fourth  issue,  and  to  enter 
it  thereon  for  the  defendant. — It  may  be  admitted  that  the 
receipt  of  rent,  standing  alone,  would  support  a  legal  re- 
version in  the  plaintiffs.    But  such  receipt  is  consistent 
with  a  legal  or  an  equitable  title  to  the  estate.     Here  the 
defendant  proved  a  surrender  to  other  parties  in  1821;  and 
the  title  is  to  be  presumed  to  continue  in  those  parties, 
unless  it  be  proved  to  have  been  subsequently  conveyed  to 
the  plaintiffs.    In  Day  v.  Williamaia)^  where  A.  devised  an 
estate  to  trustees  for  years,  with  remainder  to  R,  which  R, 
eighteen  years  after  the  death  of  A.,  treated  as  his  freehold, 
and  leased  for  lives;  in  an  action  on  the  case  by  the  lessee 
of  B.,  as  reversioner,  the  jury  were  told  that  they  could 
not  presume  a  surrender  of  the  term  by  the  trustees  to  R; 
and  upon  motion  the  direction  was  held  right.     Bayley^ 
B.,  there  says,  "  Is  there  any  case  where  a  surrender  has 
been  presxmied  within  twenty  years?    I  do  not  think  that 
a  jury  ought  to  be  required  to  presume  what  they  do  not 
believe.    I  have  frequently  talked  with  Lord  TerUerden  on 
the  subject,  and  we  have  agreed  in  'thinking  that  the  rule 
as  to  presuming  surrenders  has  gone  £sir  enough,  and  that 
it  ought  not  to  be  extended."  And  in  that  case  it  was  ruled 
at  Nisi  Prius,  and  not  disputed,  that  the  plaintiff  must  shew 
a  l^cd  reversion.   Here,  therefore,  a  surrender  to  the  plain- 
tiffs ought  not  to  be  presumed;  and  in  order  to  support  their 


(a)  2  0.  ^7  J.  400. 
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tide,  they  should  have  established  that  fact  by  the  produc- 
tion of  proper  evidence. 

Cur.  adv.  vult 

Pabke,  B.,  now  said — ^In  this  case  a  motion  was  made  by 
Mr.  Wdaby  to  enter  the  verdict  on  one  of  the  issues  for  the 
defendant  It  was  an  action  on  the  case  for  an  injury  to  the 
pliuntiffs'  reversion,  which  was  in  the  possession  of  a  per- 
son of  the  name  of  John  Mitchell,  by  cutting  down  tree& 
There  were  the  pleas  of  not  guilty,  and  also  that  the  rever- 
sion did  not  belong  to  the  plaintiffs,  and  that  the  trees  were 
not  the  property  of  the  plaintiffs.  It  appeared  at  the  trial, 
that  the  plaintiffs  contented  themselves  with  proving  pay- 
ment of  the  rent  by  John  Mitchell  to  themselves,  which 
was  undoubtedly  prim&  facie  evidence  of  the  plaintiffs 
being  the  reversioner&  On  the  part  of  the  defendant 
it  was  proved  that  this  estate  was  copyhold  of  the  manor 
of  Macclesfield;  and  also  that  there  was  a  surrender  to 
and  admittance  of  other  parties  as  early  as  the  year  1821, 
that  is,  twenty-one  years  before  the  transaction  in  ques- 
tion; and  evidence  was  also  given  of  a  search  of  the  court 
rolls,  to  shew  that  there  had  been  no  re-conveyance  of 
the  estate  to  the  plaintiffs,  who* claimed  the  reversion. 
The  case  lasted  over  the  day;  and,  in  the  course  of  the 
night,  a  witness  was  sent  to  Macclesfield,  for  the  purpose  of 
ftTamining  the  court  rolls.  He  made  a  search,  and  the 
question  was  left  to  the  jury,  whether  they  were  satisfied, 
by  the  result  of  that  search,  that  there  was  no  other  con- 
veyance under  which  the  plaintiffs  could  claini.  The  jury 
said,  that  they  were  not  satisfied  that  a  complete  search 
had  been  made;  on  which  the  learned  judge  (Chief  Jus- 
tice Wilde)  directed  a  verdict  for  the  plaintiffs  on  the 
traverse  of  the  trees  belonging  to  them,  having  doubts 
whether  the  circumstance  of  there  being  a  surrender  by 
the  plaintiffs  as  late  as  1821,  did  not  throw  the  burthen  of 
proof  on  the  plaintiffs  of  the  legal  estate  being  in  them; 
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W48^  If  there  be  anything  in  the  point  that  the  act  of  Par- 
liament apparently  forbids  the  receipt  of  more  than  a  cer- 
tain amount  of  preliminary  expenses,  that  point  may  be 
raised  by  the  plaintiff  on  a  new  trial,  if  he  thinks  fit  to 
tender  a  bill  of  exceptions  on  that  point;  but  at  present 
it  appears  to  us,  that,  if  by  the  contract  between  the  par- 
ties money  is  advanced  with  the  stipulation  that  it  is  to 
be  expended  in  preliminary  expenses,  the  party  so  depo- 
siting cannot  recoyer  back  the  money  if  the  scheme  fails^ 
and  if  it  appears  that  the  money  has  been  so  expended. 

Rule  absolute. 


i^.  5.  Wbst  and  Another  v.  Fbitohb  and  Another. 

de3!2S^  ^  RESPASS  for  breaking  and  entering  a  manufactory, 

by  the  moii-  and  seizing  and  taking  certain  goods  of  the  plaintiffs. 
S^^^^^  The  defendants  pleaded  (with  other  pleas)  as  to  seizing 

b^'J^oT tS^  and  taking  the  goods,  not  guilty  "  by  statute." 
more  effectoAl       At  the  trial,  before  Wilde,  C.  J.,  at  the  Derbyshire  Spring 

mieresty  ihe  Assizes,  the  following  facts  appeared: — By  indenture  of 

^om^dbe-  appoi^itment  and  mortgage  of  the  9th  of  June,  1845,  the 

oometwiaiitto  plaintiffs  and  one  Hollingworth  executed  a  mortgage  in 

the  mortgagee  • 

of  thepremues,  fee  of  the  premises  in  question  to  G.  Fritche  for  securing 

rent  o/iolfto  ^^^^  ^^^  interest    The  mortgage-deed  contained  a  clause, 

y«Sy^Bo*lo  "'^li^reby,  "  for  the  better  and  more  effectual  recovery  of 

as  the  prind-  the  interest  of  the  said  sum  of  800Z.  by  and  out  of  the 

pal  Bixm  re-  ,  •  i  -i* 

nuuned  Beoor-  rents,  issues,  and  profits  of  the  said  messuage,  heredita- 

gagor  oOTiti^'*^  ments,  and  effects,"'  the  mortgagees  "  did  attorn  and  become 

nuedinpoBSM-  tenants  to  the  said  G.  Fritche,  his  executors,  &c.,  of  the 

mon,  and  made  ^  ' 

seyeral  of  these  same  premises  and  effects,  at  the  yearly  rent  of  401.,  to  be 

half'Vesfflv 

payments:—  paid  half  yearly  on  the  9th  day  of  June  and  the  9tli  day 

whaeq^t^  ^^  December  in  every  year,  during  so  long  time  as  the  said 

copationj  con- 
nected with  the  covenant^  created  the  relation  of  hmdlord  and  tenant,  and  that  the  mortgagee 
might  distrain  for  a  half-yeariy  payment  in  airear. 
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sum  of  8001  or  any  part  thereof  should  remain  secured  1B48. 
upon  the  said  premises  and  effects.''  This  deed  was  exe- 
cuted by  the  mortgagors  only.  On  the  6th  of  July,  1846, 
Q-.  Fritche  died,  having  by  his  will  devised  all  his  real  es- 
tates to  the  defendants  in  trust  The  defendants  gave 
notice  to  pay  off  the  principal  and  interest  due  on  the 
mortgage,  and  on  the  5th  of  July,  1847,  distrained  for 
the  half-year's  interest  due  on  the  previous  9th  of  June, 
which  was  the  trespass  complained  of.  The  receipts  given 
by  the  defendants  for  the  half-yearly  payments  described 
them  as  ^'  interest,"  not  as  rent  On  the  part  of  the  de- 
fendants it  was  submitted,  that,  upon  default  in  payment 
of  the  interest,  the  clause  in  the  mortgage-deed  created  a 
tenancy  which  enabled  them  to  distrain.  The  learned 
judge,  being  of  that  opinion,  directed  a  verdict  for  the  de- 
fendants, reserving  leave  for  the  plaintiffs  to  move  to  enter 
a  verdict  for  them. 

McuMvlayy  in  last  Easter  Term,  obtained  a  rule  nisi  ac- 
cordingly; against  which 

Miller  shewed  cause. — ^The  clause  of  attornment  created 
a  tenancy  at  will  between  the  mortgagor  and  mortgagee, 
and  the  right  to  distrain  was  incident  to  it:  Baa  Abr. 
**  Distress"  (A).  \Parkey  R — ^The  plaintiffs  could  only  be 
liable  to  rent  if  they  occupied  upon  the  express  terms 
that  they  would  pay  rent]  The  plaintiffs  were  tenants  at 
will  at  a  fixed  rent  payable  at  a  certain  time,  and  upon  non- 
payment of  such  rent  their  goods  were  liable  to  be  dis- 
trained. In  Doe  d.  Oarrod  v.  OUey  (a)  the  deed  contained 
a  reservation  of  the  right  to  distrain;  but  when  the  law 
gives  that  right,  it  is  the  same  as  if  created  by  the  express 
stipulation  of  the  partiea 

Macaiday  and  BitUeston,  in  support  of  the  rule. — ^The 

(a)  12  A.  &  E.  481. 
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1848.  attornment  clause  could  have  no  operation  as  a  demise: 
first,  because  the  deed  is  not  executed  by  the  mortgagee; 
and  secondly,  by  reason  of  the  uncertainty  as  to  the  term 
of  its  duration.  [Parke,  B. — ^Assuming  that  to  be  so, 
if  a  mortgagor  occupies,  and  pays  rent  qtia  rent,  does 
not  that  create  a  new  tenancy,  not  under,  but  upon  the 
terms  of,  the  deed?]  The  receipt  given  in  evidence  shews 
that  the  parties  never  contemplated  the  relation  of  land- 
lord and  tenant;  for  they  described  the  half-yearly  pay- 
ments as  for  "  interest,"  not  rent  In  Doe  d.  SneU  v. 
Tom  (a),  there  was  a  similar  attornment  clause,  but  the 
Court  gave  no  opinion  as  to  its  effect,  because  the  deed 
contained  a  power  of  entry  in  case  of  default  in  payment 
of  the  mortgage  money.  The  11  Geo.  2,  c.  19,  s.  21,  applies 
only  to  persons  entitled  to  rents  or  services:  Lindan  v. 
Collins  (b).  [They  also  cited  Doe  d.  Roylance  v.  LigfUfoot  (c), 
Wilkinson  v.  HaU  (d),  Doe  d.  Parsley  v.  Day  (e).] 

Pabke,  B. — ^We  all  think  that  the  subsequent  occupa- 
tion, connected  with  the  covenant,  constituted  the  relation 
of  landlord  and  tenant,  so  that  the  mortgagee  could  dis- 
train.   The  rule  must,  therefore,  be  discharged. 


RoLFE,  B.,  and  Platt,  B.,  concurred. 


Rule  discharged. 


(a)  4  Q.  B.  615.  (d)  4  Scott,  301. 

(h)  WiUes,  429.  (e)  2  Q.  B.  147. 

(c)  8  M.  &  W.  653. 


MICHAELMAS  VACATION,  12  VICT.  219 

1848. 

Brown  v.  Notley.  Dec.  5. 

J.  RESPASS  for  breaking  and  entering  a  certain  close  of  Where  the  in- 

xi_       1   •    x'lr  terestofate- 

tne  plaintin.  nant  is  deter- 

Plea,  that  the  close  in  which  &c,,  was  not  the  close  of  ^^^^^ 
the  plaintiff;  upon  which  issue  was  joined.  »»ot  for  life 

,  under  whom 

At  the  trial,  before  Piatt,  B.,  at  the  last  Spring  Assizes  for  he  holdii,  the 
Somersetshire,  it  appeared  that  the  close  in  question  had  J|^J^^"^^ 
been  let  by  one  Notley,  who  was  tenant  for  life,  to  the  plain-  <Jhe  interest, 

•^  •"  ^  '  JT  gjuj  ]jQ  cannot 

tiff  from  Christmas,  1846,  to  Christmas,  1847.   In  Norem-  maintain  tree- 
ber,  1847,  a  new  agreement  was  entered  into  with  Notley,  So^  some  act 
by  which  the  plaintiff  was  to  hold  the  land  from  Christmas,  S^^tT 
1847,  to  Christmas,  1848.     The  plaintiff  had  occupied  the  continue  the 
close  by  placing  his  cattle  there;  but  during  the  winter 
months  the  close  was  covered  with  water,  so  that  about 
the  month  of  November  the  cattle  were  removed.   Accord- 
ingly, in  November,  1847,  the  plaintiff  drove  his  cattle 
out,  and  thomed  up  the  gate  of  the  close,  which  remained 
in  that  condition  on  the  6th  of  January,  1848,  when  Notley, 
the  tenant  for  life,  died.    On  the  8th  of  January,  1848,  the 
plaintiff  obtained  another  agreement  from  a  party  who 
clidmed  to  be  entitled  in  remainder,  but  the  plaintiff  did 
not  enter  on  the  close  or  do  any  act  for  the  purpose  of 
taking  possession.    On  the  21st  of  January,  the  defendant, 
who  was  the  son  of  Notley,  the  former  tenant  for  life, 
committed  the  trespass  complained  of,  by  fixing  a  lock  on 
the  gate  of  the  close.    It  was  objected,  on  the  part  of  the 
defendant,  that  there  was  no  evidence  of  such  posses-, 
sion  as  would  enable  the  plaintiff  to  maintain  trespass; 
and  the  learned  judge,  being  of  that  opinion,  nonsuited 
the  plaintiff,  reserving  leave  for  him  to  move  to  enter 
a  verdict  for  40a,  if  the  Court  should  be  of  a  different 
opinion. 

A  role  nisi  having  been  obtained  accordingly. 
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1848.  Crowder  and  Moody  now  shewed  cause. — ^In  order  to 

maintain  trespass,  the  party  must  have  either  the  actual  or 
a  constructive  possession  of  the  land:  Revett  v.  JSrotim  (a), 
Smith  V.  MiOea  (6),  1  Chit  Plead.  197.  In  this  case  the 
plaintiff  had  neither,  for  the  actual  possession  ceased  when 
the  cattle  were  driven  off  the  close,  and  the  constructiye 
possession  terminated  on  the  death  of  the  tenant  for  life. 
[Parke,  B. — Could  the  remainderman  have  brought  tres- 
pass against  the  plaintiff  for  continuing  in  possession  after 
the  6th  of  January,  1848?  or,  suppose  the  party  to  the 
agreement  had  not  been  tenant  for  life,  would  the  plain- 
tiff have  been  liable  to  an  action  by  his  landlord  for  not 
giving  up  possession  on  that  day?]  No  such  action  could 
be  maintained,  for  the  plaintiff  not  having  done  any  act  to 
indicate  an  intention  to  continue  in  possession,  his  con- 
structive possession  must  be  presumed  to  have  ended  on 
the  death  of  the  tenant  for  life.  If  after  that  time  he  had 
turned  his  cattle  on  the  land,  or  had  done  any  injury  to 
the  soil  before  he  obtained  a  fresh  agreement  from  the  re- 
mainderman, he  would  have  been  a  wrong  doer.  It  is  a 
fallacy  to  say,  that  there  must  be  a  divesting  of  possession, 
for  he  had  none  which  he  could  give  up.  [Rd/ef  R — Sup- 
pose the  plaintiff  had  been  liable  to  a  penalty  for  every 
day  he  continued  in  possession  after  the  death  of  the  tenant 
for  life,  would  the  facts  proved  be  evidence  to  fix  him  with 
that  penalty?  Piatt,  B. — Or  suppose,  six  months  after- 
wards, the  party  entitled  sued  him  for  use  and  occupation, 
could  he  have  succeeded?]  It  is  submitted  that  he  could 
not.  [They  also  cited  jSTofl  v.  Davis  (c).  Harper  v.  Charles- 
worth  (d).] 

Kinghke,  Serjt,  Phimiy  and  Broadmead,  in  support  of 
the  rul& — ^There  was  sufficient  evidence  of  possession  to 


(a)  6  Bing.  7.  (c)  2  0.  &  P.  33. 

(b)  1  T.  R.  475.  (<i)  4  B.  &  C.  574. 


Pabxs,  R — ^There  is  no  doubt  about  the  rule  of  law^ 
that,  to  entitle  a  party  to  bring  trespass^  he  must,  at  the 
time  of  the  act  committed,  haye  either  the  actual  posses- 
sion, or  a  constructiTe  possession  in  respect  of  the  thing 
being  actually  vested  in  him.  That  was  so  laid  down  by 
AMwvrdy  J.y  in  delivering  judgment  in  Smith  v.  MiUeSy 
and  is  undoubted  law.  I  should  observe,  however,  that 
the  term ''  constructive  possession'"  in  that  passage  does  not 
appear  to  relate  to  land,  but  to  an  estr^y  taken  by  a 
stranger  before  seizure  by  the  lord.  Such  being  the  un- 
doubted law,  the  only  difficulty  is  in  its  application  to  the 

(a)  1  Bast,  244.  (»)  3  M.  <b  Sel.  271. 
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enable  the  plaintiff  to  maintain  trespass  against  a  wrong  ^  1848. 
doer.  He  was  in  actual  possession  in  November,  1847, 
when  the  new  agreement  was  made  for  holding  the  land 
firom  Christmas,  1847,  to  Christmas,  1848.  The  plaintiff 
had  occupied  the  land  with  his  cattle ;  but  it  becoming 
inundated  in  November,  1847,  he  then  drove  them  off,  and 
thomed  up  the  gate.  The  presumption  is,  that  the  same 
possession  continued,  the  plaintiff  not  having  done  any  act 
to  indicate  an  intention  to  surrender  the  land.  He  had, 
therefore,  a  possession  sufficient  to  enable  him  to  main- 
tain trespass  against  a  wrong  doer — ^whether  rightful  or 
wrongful,  is  immaterial  Unless  the  tenant  of  a  house, 
on  the  determination  of  his  term,  delivers  up  the  key,  or 
does  some  act  shewing  an  intention  to  give  up  posses- 
sion, his  possession  is  presumed  to  continue:  Oraham  v. 
Peai  (a).  Here  the  plaintiff,  by  taking  a  new  agreement 
firom  the  remainderman,  shewed  that  he  intended  to  con- 
tinue the  possession.  The  remainderman  could  maintain  no 
action  until  after  entry,  and  not  having  made  an  entry, 
there  would  be  no  remedy  against  a  trespasser,  unless  the 
plaintiff  could  sua    [They  also  cited  Doe  d.  BurreU  v.  Per- 
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1848.        facts  of  the  present  case.    If  the  plaintiff  had  been  in  pos- 
session of  the  land  under  a  contract  for  the  eatage  of  grass, 
unless  there  was  some  agreement  to  the  contrary,  his  in- 
terest would  have  ceased  with  the  existence  of  the  crop. 
But  it  appears  that  he  had  a  lease  of  the  land;  and  con- 
sequently, when  he  took  possession  under  that  lease,  he 
was  in  actual  possession  of  the  land,  and  must  be  pre- 
sumed to  haye  so  continued  until  the  end  of  his  interest, 
which  ceased  on  the  death  of  the  tenant  for  life  in  Ja- 
nuary, 1848.     During  all  the  previous  time  he  was  in  a 
condition  to  maintain  trespass,  because  he  entered  and 
occupied  the  land  with  his  cattle,  and,  having  done  no  act 
to  the  contrary,  would  be  considered  as  in  possession  until 
the  end  of  his  term.     The  question  is,  whether,  after  his 
interest  ceased,  he  could  be  presumed  to  be  in  possession. 
Now,  if  he  continued  in  possession  after  that  time,  he 
would  be  a  wrong  doer;  and  therefore  he  must  be  pre- 
sumed not  to  have  continued  in  possession,  unless  an  in- 
tention to  the  contrary  be  clearly  shewn.    If  he  had  kept 
his  cattle  on  the  close,  or  the  gate  locked  with  a  key, 
which  he  kept>  the  case  might  have  been  different    But 
though  there  was  nothing  to  indicate  the  giving  up  pos- 
session, there  was  no  evidence  of  an  intention  to  remain 
after  the  term  ended,  so  that  the  possession  was  in  a  neu- 
tral state.    He  must,  therefore,  be  considered  to  have  been 
out  of  possession;  if  not,  the  consequence  would  be,  that 
he  would  be  liable  to  an  action  of  trespass,  or  to  an  ac- 
tion on  the  implied  contract  to  deliver  up  possession  at 
the  end  of  the  term.     Unless  some  act  be  done  indicating 
an  intention  to  the  contrary,  possession  ceases  as  soon  as 
the  interest    I  therefore  think  the  nonsuit  was  right 

RoLFE,  B. — ^I  am  of  the  same  opinion.  No  doubt,  in 
order  to  maintain  trespass,  there  must  be  a  possession, — 
whether  actual  or  contructive  is  immaterial.  Here  the 
plaintiff  held  under  a.  lease  from  the  tenant  for  life;  but 
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that  was  put  an  end  to  by  his  death.  After  that,  unless  ^  1848. 
he  did  some  act  to  the  contrary,  it  cannot  be  said  that  he 
held  possession  when  it  was  his  duty  to  give  up  possession. 
But  he  did  nothing.  Afterwards  he  takes  a  new  lease. 
Then,  if  he  had  done  any  act  for  the  purpose  of  taking 
possession,  he  might  hare  maintained  trespass;  but  he 
does  nothing. 

Platt,  R,  concurred. 

Rule  discharged. 


REOnTA  V.  MOBSE.  _      ^ 

InL  A  YNARD  moved  to  make  absolute  a  rule  to  confirm  Motions  on 
the  report  of  the  Queen's  Remembrancer,  approving  of  ^©"f  SuT 
the  purchase  of  certain  premises  sold  under  an  extent  Coiurtmaybe 

*         ,  * ,  ,  mjuie  m  the 

He  submitted  that  the  motion  might  be  made  in  Vacation,  Vacation  Sit- 
as  the  Court  was  presumed  to  be  always  sitting  on  the  ^^' 
revenue  side  of  the  Exchequer. 

Pbb  Cubiam  (a). — ^Take  a  rule. 

Rule  granted. 

(a)  Parhe^  B.,  Rdfe^  B.,  PlaU^  B. 
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1848. 
Dec,  I. 
1849.  BUBNSIDE  V-  DaTKELL. 


Jan.  20. 
Where  an  al 


Assumpsit  for  money  had  and  received,  for  interest, 
je^  Ridley  and  on  an  account  stated.  Plea,  non  assumpsit;  upon  which 
Company  bad    jgg^^  ^^s  ioined.    At  the  trial  of  the  cause,  before  PoUack, 

paid  hiB  depo-  ''  ,  -.»«..       r«  -«n^>*xi. 

sit  into  the  C.  B.,  at  the  London  Sittings  after  Trinity  Term,  1847,  the 
^i^S^cfci:!^  following  facts  appeared:— On  the  13th  of  October,  1845, 
w  d^ted  *  Company  was  set  on  foot,  of  which  a  prospectus  was  ad- 
by  the  defend-  vertised,  called 

ant*8  sanction, 
his  name  ap- 
pearing there-        «  The  Direct  Manchester,  Leeds,  and  York  Railway,  pro- 

in  as  one  of  the      .  . 

proYiflional       Yisionally  registered  &;c 

^Tdh^^n of       "Capital,  800,000  in  40,000  shares  of  201  each.   Deposit, 

the  committee   21  2s.  per  share."" 

of  manage-  ^ 

ment ;  but  the 

defendant  had       rjrj^Q  defendant's  name  appeared  as  one  of  the  provisional 

not  person-  .  ,  .  - 

ally  superin-  committee,  and  as  chairman  of  the  committee  of  manage- 
lotanentof  ment.  The  prospectus  did  not  differ  from  the  ordinary 
SdtekOT^o  ^*^"^ ^^ *^**  instrument  Application  for  shares  was  to  be 
active  part  made  to  the  provisional  committee.  The  plaintiff,  on  the 
and  had  been '  1 4!th  of  October,  applied  by  letter  for  200  shares  in  the  Com- 
only^at  my^     pany.  The  letter  of  application  was  also  in  the  usual  form. 

meeting,  when 

he  acted  in  the  capacity  of  chunnan,  bat  dissented  from,  the  proceedings :  in  an  action  by 
the  plaintiff  against  the  defendant  fer  the  recovery  of  his  deposit,  on  me  abandonment  of 
the  scheme— JTicM,  that  the  defendant  was  not  liable. 

In  such  case,  letters  written  by  the  secretanr  of  the  Company  to  the  plaintiff,  there  being  no 
other  evidence  of  their  being  written  by  the  defendant's  authority,  are  not  admiasible  in  evi- 
dence against  the  defendant. 


HILABT  lEBM,  12  VICT.  225 

Subsequently  to  the  date  of  the  plaintifTs  application,  the  1849. 
prospectus  appeared  as  an  adyertisement  in  the  papers.  On  Burnsids 
the  10th  of  November,  the  plaintiiff  received  a  letter  of  d^t^^. 
allotment,  whereby  twenty  shares  were  allotted  to  him: 
Deposit,  422.  This  letter  was  signed  by  J.  Whitehead,  the 
secretary  to  the  Company.  The  plaintiff  accordingly,  on 
the  same  day,  paid  the  amount  of  the  deposit,  viz.  422L, 
into  tlie  bank  named  in  the  prospectus.  The  scheme  hav- 
ing been  subsequently  abandoned,  the  present  action  was 
brought  by  the  plaintiff  against  the  defendant,  to  recover 
from  him  the  amount  of  his  deposit  It  appeared  that 
the  defendant  had  never  been  present  at  any  meeting  of 
the  committee  but  once,  on  the  3rd  of  November,  1845, 
when  he  acted  as  chairman,  and  that,  on  that  occasion, 
he  dissented  from  the  proceedings.  Two  letters  sent  in 
February,  1846,  and  addressed  by  Whitehead,  the  secre- 
tary, to  the  plaintiff,  in  answer  to  letters  addressed  to 
Whitehead  by  the  plaintiff,  were  offered  in  evidence;  which 
were  objected  to  on  the  part  of  the  defendant,  and  were 
rejected,  on  the  ground  that  there  was  no  evidence  of 
the  defendant's  having  authorised  the  secretary  to  write 
them;  and  that  the  mere  fact  of  his  being  secretary  was 
not  sufficient  to  make  them  receivable  in  evidence  against 
the  defendant  The  Lord  Chief  Baron  left  it  to  the  jury 
to  say,  first,  whether  the  defendant's  name  was  held  out 
as  chairman  of  the  Company  with  his  knowledge  and  con 
sent;  and  secondly,  whether  he  personally  superintended 
the  allotment  of  shares  to  the  plaintiff.  The  jury  an- 
swered the  first  question  in  the  affirmative,  and  the  lat- 
ter in  the  negative.  Under  his  Lordship's  direction,  a  ver- 
dict was  entered  for  the  plaintiff,  leave  being  reserved  for 
the  defendant  to  move  to  set  that  verdict  aside,  and  to  en- 
ter a  nonsuit,  if  the  Court  should  be  of  opinion  that,  un- 
der the  circumstances,  the  defendant  was  not  the  party 
liable  to  be  sued. 

In  Michaelmas  Term,  1847,  a  rule  nisi  was  obtained  by 

q2 
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CrowdeVy  in  pursuance  of  the  leave  reserved.  And  a  role 
nisi  was  obtained  by  Martin  on  the  part  of  the  plidntiff, 
for  a  new  trial,  in  the  event  of  the  other  rule  being  made 
absolute,  on  the  ground  that  the  letters  tendered  in  evi- 
dence were  improperly  rejected.  Against  the  former  rale 
cause  was  shewn  in  Trinity  Term  last,  (May  27  and  29)  by 

Martin  and  Addison  (M.  Chambers  with  them). — ^The 
plaintiff  is  entitled  to  retain  the  verdict     The  present 
case  is  not  distinguishable  from  that  of  Waistab  v.  Spottts- 
woode  (a).    The  defendant's  name  appeared  in  the  pro- 
spectus, and,  upon  the  faith  of  that,  the  plaintiff  paid  his 
deposit.    The  fact  that  the  defendant  did  not  personally 
interfere  in  making  the  allotment  can  make  no  difference 
between  the  cases.    The  plaintiff  acted  on  the  faith  of  the 
document  issued  under  the  defendant's  authority,  and  the 
defendant  is  boimd  by  it;  and  the  scheme  having  become 
abortive,  the  plaintiff  is  entitled  to  the  return  of  his  de- 
posit    [They  also  cited  the  cases  of  Meyndi  v.  Lewis^  and 
Wyld  V.  Hopkins  (b),  and  NockeUs  v.  Crosby  (c),  and  the 
judgments  of  Holroyd,  J^  oxLiBayley^  J.,  in  the  latter  case.] 

Crowder^  Hoggins,  KndBoviU,  in  support  of  the  rula — ^The 
real  question  is,  whether  the  defendant  is,  under  all  the  cir- 
cumstances of  the  case,  the  proper  person  to  be  sued  for  the 
recovery  of  the  deposit  The  only  act  done  by  the  defend- 
ant was  by  sanctioning  the  circulation  of  the  prospectus, 
in  which  his  name  appeared.  He  attended  once,  and  once 
only,  at  any  meeting  of  the  Company,  when  he  dissented 
from  the  proceedings.  If  the  defendant  were  held  to  be  li- 
able in  this  case,  every  person  who  merely  allowed  his  name 
to  be  placed  upon  a  document  of  this  description  would 
be  liable  for  goods  and  other  matters  supplied  to  the  Com- 
pany, without  any  other  authority  whatever  on  his  part 
Provisional  committeemen  are  not  partners,  and  they  give 

(a)  15  M.  A  W.  501.      (h)  15  M.  d;  W.  517.      (e)  3  B.  4?  0.  814. 
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to  each  other 'no  authority  to  pledge  their  credit*.    The        1849. 
cases  cited  turned  upon  the  particular  circumstances  of     bubnbids 
those  cases,  and  upon  the  particular  objections  there  made^ 
which  do^  n9t  apply  to  the  present  case. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  (Dec.  1,  1848)  said — ^This  was  an  ac^ 
tion  brought  to  recover  back  a  deposit  from  the  defendant,. 
as  one  of  the  provisional  committee  of  the  Direct  Manches- 
ter, Leeds,,  and  York  Railway  Company.  The  action  was 
for  money  had  and  received,  to  which  the  defendant  pleaded 
non  assumpsit  The  defendant  must  be  taken  to  have  con- 
curred in  circulating  a  prospectus,  in  which  his  name  oc- 
curs as  one  of  the  provisional  committee,  and  chairman  of 
the  committee  of  management  The  date  on  which  the  pro- 
spectus was  proved  to  have  been  circulated,  was  the  13th  of 
October,  1845.  The  form  of  the  application  for  shares  was- 
given  in  the  prospectus,  and  it  does  not  differ  from  the 
usual  form  which  is  found  in  similar  instruments.  Pur- 
suant to  the  prospectus,  the  plaintiff,  on  some  day  in  Octo- 
ber 1845y  applied  to  the  provisional  committee  for  shares,, 
and,  on  the  11th  of  November,,  he  paid,  by  way  of  deposit, 
into  a  country  bank,  by  which  it  was  remitted  to  the  Com- 
mercial Bank,  (being  the  bank  named  in  the  prospectus) 
the  amount  oi  his  payment  for  shares.  The  project  failed,, 
and  the  question  is,  whether  the  plaintiff  can  recover  back 
his  deposit  from  the  defendant  It  may  be  assumed,  that 
there  was  such  an  entire  failure  of  consideration  as  enti- 
tled the  plaintiff  to  recover  back  his  deposit  from  some 
one;  and  the  only  question  is,  whether  the  defendant  is. 
one  of  the  parties  liable  to  reftind  that  deposit  We  think 
that  he  is  not  He  can  only  be  liable  because  he  was  the 
person,  or  one  of  the  persons,  to  whom  the  deposit  was. 
paid.  There  was  no  evidence  that  such  was  the  case  in 
the  present  instance.  The  defendant  never  acted  at  all, 
except  by  once  attending  a  meeting,  as  chairman,  on  the 
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1849.        3rd  of  November,  and  hj  concurring  in  the  circulation  of 
BuBNsiDx     the  prospectua    The  attendance  on  the  3rd  of  November 
Datrbll      ^^  nothing  to  do  with  this  part  of  the  case ;  the  prospectus 
only  points  out  the  course  to  be  pursued  hj  the  parties  de- 
sirous of  getting  shares,  namely,  hj  application  to  the  pro- 
visional committee.    If,  acting  on  this,  the  plaintiff  applied 
to  A.,  B.,  and  C,  three  members  of  the  provisional  commit- 
tee, and  deposited  the  money  with  them,  this  might  bind 
the  defendant  to  permit  the  plaintiff  to  be  a  member  of 
the  Company  when  formed,  but  it  does  not  make  the  de- 
fendant liable  for  money  not  paid  to  him,  when  the  project 
has  failed.     The  plaintiff  must  recover  back  his  money 
from  the  parties  to  whom  it  was  paid.    Although  the 
money  was  paid  to  the  bankers  named  in  the  prospectus, 
it  was  not  paid  to  the  use  of  the  defendant,  nor  was  there 
any  proof  that  the  defendant  ever  received  or  could  have 
received  any  part  of  it    There  was  no  evidence  that  he 
was  one  of  the  persons  in  whose  name  the  account  was 
opened  with  the  bank  where  the  money  was  kept ;  and  I  must 
again  observe,  that  the  only  occasion  that  he  ever  attend- 
ed any  meeting  of  any  sort,  was  on  the  3rd  of  November, 
when  he  went  for  the  purpose  really,  not  of  concurring  in 
the  business  of  the  meeting,  but  of  making  some  com- 
plaints, which  he  did,  and  of  objecting  to  the  whole  course 
of  proceeding;   the  evidence  being,  that  he   quarrelled 
with  the  people  there,  and  that  he  went  away,  and  never 
was  present  at  any  other  meeting  whatsoever.     There  is 
no  difference,  as  far  as  the  defendant  is  concerned,  be- 
tween the  case  of  money  received  by  other  members  of  the 
provisional  committee,  and  goods  furnished  by  order  of 
other  members  of  the  committee.     The  parties  paying  the 
money  must  look  to  those  to  whom  they  paid  it,  as  trades- 
men furnishing  goods  must  look  to  the  parties  by  whom 
they  were  ordered,  or  if  credit  was  given,  they  must  prove 
that  it  was  with  the  sanction  of  those  whom  they  seek  to 
charge.  Wcdstab  v.  SpoUiswoode  is  distinguishable  from  this 
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casa  There  the  secretary  was  the  agent  designated  by  the  1849. 
defendant  as  the  person  to  whom  application  for  shares  bubnbidb 
diould  be  made:  the  money  paid  to  him  was,  therefore, 
paid  to  the  defendant  himself.  The  case  there  proceeded 
on  that  assumption,  the  argument  turning,  not  on  the  point 
whether  the  defendant  was  one  of  the  parties  to  whose 
hands  the  deposit  had  come,  but,  admitting  that  to  be  the 
fact,  whether  it  could  be  recovered  back  in  an  action  for 
money  had  and  received.  I  may  observe,  that  in  Walstab 
V.  SpoUiawoode  it  was  distinctly  made  out  that  the  defend- 
ant was  an  active  person  in  the  management  of  the  concern, 
frequently  attending  from  first  to  last  The  defendant  in 
the  present  case  never  went  but  once,  on  the  3rd  of  Novem- 
ber, and,  as  I  have  observed,  he  went  there,  but  not  for  the 
purpose  of  concurring  in  the  business,  but  of  objecting  to  it, 
and  went  away,  and  never  came  again.  Here  there  is  nothing 
to  shew  that  the  defendant  received  any  part  of  the  deposit, 
or  that  he  ever  concurred  in  any  matter  of  contract  made 
with  the  plaintiff,  or  was  any  party  to  it,  or  sanctioned  it. 
Ihe  rule,  therefore,  for  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 

Against  the  cross  rule,  which  had  been  obtained  by 
Martin  for  a  new  trial,  cause  was  now  (Jan.  20)  shewn  by 

Crowder, — ^The  only  question  which  remains  is,  whether 
the  letters  of  Whitehead,  the  secretary  to  the  Company, 
were  properly  rejected  in  evidence.  They  clearly  were. 
No  authority,  either  of  a  general  or  specific  character,  was 
shewn  to  have  been  given  by  the  defendant  to  the  secre- 
tary; and  therefore  the  defendant  was  not  bound  by  them. 
The  letters,  therefore,  so  far  as  they  affected  the  defend- 
ant, were  those  of  a  perfect  stranger. 

MarHfiy  M.  ChamiberSy  and  Addison^  in  support  of  the 
rule — ^There  was  some  evidence  which  made  these  letters 
admissible  in  evidence.     The  secretary  of  a  company  is 
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1849.  the  proper  person  to  whom  to  apply  to  obtain  any  infor- 
BxjBNsiDB  mation  required  with  respect  to  the  affairs  of  the  Com- 
pany. He  is  the  party  to  whom  letters  are  to  be  written, 
and  from  whom  answers  are  to  be  expected.  These  letters 
were  a  step  in  the  evidence, — ^they  were  admissible  as  part 
of  the  transaction,  and  ought,  therefore,  to  have  been  re- 
ceived- [They  referred  to  Pickering  v.  Busk  (a),  Nichon 
V.  Brohcui  (b)^  and  Blandy  v.  Be  Burgh  (c).] 

Pollock,  C-  B. — ^The  only  question  is,  whether  White- 
head's letters  to  the  plaintiff,  written  in  February,  1846, 
were  admissible  in  evidence  or  not.  I  remain  of  the  same 
opinion  as  that  which  I  entertained  at  the  trial.  If  the  let- 
ters were  receivable  in  evidence,  on  the  same  ground  every 
answer  given  verbally  by  the  secretary  would  be  equally 
so.  Thus,  if  any  body  asked  him,  ''Are  our  deposits  to  be 
returned  r  and  he  answered,  ''No,^^  that  answer  is  to  bind 
another  party.  I  never  heard  it  contended,  at  the  trial 
of  actions  brought  for  the  recovery  of  deposits,  that  such 
an  answer  ^ven  by  the  secretary  at  the  office  was  suffi- 
cient. This  Court  has  decided  that  the  ordinary  rules 
which  form  partnerships  do  not  apply  to  these  committees 
of  proposed  railway  companies. «  To  bind  a  defendant, 
you  must  shew  that  he  concurred  in  the  particular  reso- 
lution upon  which  the  plaintiff  relies,  either  expressly 
or  by  necessary  implication.  If  a  defendant  is  not  bound 
by  the  resolution  of  the  committee,  without  such  con- 
currence on  his  part,  it  follows,  &  multo  fortiori,  that  he  is 
not  bound  by  the  statement  of  the  secretary.  If  the  se- 
cretary, therefore,  had  been  called  at  the  trial,  and  had 
said,  "Yes:  I  did  write  those  letters;  I  wrote  them  by  the 
authority  of  the  board,  but  the  defendant  was  not  there, 
or,  if  there,  protested  against  them ;"  it  might  with  as  much 
reason  be  contended,  that  the  defendant  was  bound  by 
their  contents;  but  that  is  clearly  not  sa     It  appears  to 

(a)  15  East,  43.         (6)  10  Mod.  110.  (c)  17  L.  J..  C.  P.,  8. 
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me,  therefore,  that  the  act  of  a  secretary  not  authorised        1849. 
by  the  board  does  not  bind  the  board;  and,  if  authorised     BuaNBma 
by  it,  binds  only  those  members  of  it  present  at  the  time      datmll. 
and  actually  concurring  in  giving  authority  to  the  secre- 
tary.    No  authority  can  be  implied  from  the  mere  fact 
of  the  party  being  secretary.    For  these  reasons,  I  think 
that  this  rule  ought  to  be  discharged. 

BoLFB,  R — I  am  entirely  of  the  same  opinion.  This  is 
the  case  of  letters  written  to  the  plaintiff  by  a  third  party 
being  sought  to  be  used  as  evidence  against  the  defendant. 
Now,  giving  the  utmost  weight  to  the  eyidence  at  the  trial, 
it  amounted  merely  to  this,  that  Whitehead  was  a  person 
with  whom  the  public  might  communicate,  and  from  whom 
they  might  receive  information  relative  to  the  affairs  of  the 
Company.  But  when  it  has  been  determined  that  the  act 
of  the  committee  does  not  bind  a  member  who  does  not 
participate  in  the  particular  act  itself,  how  can  the  act  of 
the  secretary  be  contended  to  have  any  binding  effect  at 
all?  I  am  now  assuming  throughout  my  observations  these 
to  haye  been  letters  which,  if  Mr.  Dayrell  had  been  shewn 
to  have  been  present  at  any  meeting  of  the  committee, 
would  have  been  binding;  but  I  doubt  whether  these  let- 
ters can  be  taken  to  have  been  written  within  the  scope 
of  the  secretary's  authority  at  alL 

Platt,  6. — ^I  quite  agree  that  this  question  stands  upon 
the  same  ground  as  if  the  answer  of  the  secretary  had  been 
by  word  of  moutL  To  bind  the  defendant,  therefore,  it 
must  be  shewn  to  have  been  done  by  the  defendant's  au- 
thority. In  this  case  it  appears  to  me  that  no  general 
authority  can  be  implied  from  the  relationship  which  ex- 
isted between  the  parties,  nor  does  the  evidence  disclose 
any  express  authority.  I  wish,  however,  upon  this  point 
to  guard  myself  against  being  understood  as  concurring 
with  the  observation  made  by  my  Lord,  that  if  the  defend- 
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1849.        ant  had  been  present  at  a  meeting  at  which  the  secretary 

BuBNsiDB      had  been  authorised  to  write  the  letter,  but  had  dissented 

Datikxll.      ^™  ^^^  ^^  refused  to  be  bound  by  it,  he  would  not  be 

liable.    It  appears  to  me  to  be  doubtful  whether  he  would 

not,  nevertheless,  be  bound;  but  I  give  no  opinion  upon 

that  point 

Rule  discharged. 


Jan.  18.  C&Aia  and  Another  t;.  Llotp. 

Where  an  affi-  XN  this  case  a  rule  had  been  obtained  by  the  plaintiffs, 

the  date  of  a  calling  on  the  defendant  to  shew  cause  why  a  rule  obtained 

e^ttol^  in  this  cause  for  a  special  jury  should  not  be  discharged, 

"  the  19th  of  and  why  the  cause  should  not  be  tried  in  its  turn  by  a 

this  present  .  ^ 

month  of  Jao*   common  jury. 

naxy/'andthe 
jnrat  gave  the 

ftiU  date—  Against  this  rule 

dent. 

The  AUomejf-Oeneral  now  shewed  cause. 

Watson,  contrk,  objected  to  an  affidavit  made  by  the  clerk 
of  the  defendant's  attorney,  on  the  ground  that  the  date  of 
It  particular  event  did  not  sufficiently  appear  in  the  body 
of  it;  and  he  stated,  that  he  had  been  informed  there  had 
been  a  decision  in  the  Bail  Court  in  favour  of  the  objec- 
tion. The  affidavit  in  question  stated,  inter  alia,  that  'Hhe 
date  of  such  sittings  is  the  19th  of  this  present  month  of 
January/'  The  jurat  was  in  the  ordinary  form.  [Parke,  R 
^In  the  absence  of  any  authentic  information  to  the  con- 
trary, I  think  we  ought  to  hold  this  affidavit  to  be  good. 
The  jurat  may  be  referred  to  in  order  to  find  the  date  of 
the  event,  and  when  we  refer  to  the  jurat,  we  find  "  this 
present  month  of  January'*  to  be  January  1849.  The  ob- 
jection, therefore,  cannot  prevail] 

The  case  then  proceeded  on  the  merits. 


c 
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1849. 

Cannock  v.  Jones.  ji,^^  20. 

OVEN  ANT. — ^The  declaxation  stated,  that  by  a  certain  A&nninfiriease 

indenture  made  on  the  29  th  of  February,  1840,  between  J^  foUowing 

the  plainti£f  of  the  one  part,  and  the  defendant  of  the  ^!|5JJJ®"i^gaid 

other  (profert),  the  defendant  did  demise,  lease,  set,  and  to  S-  C.  (the 

fiurm  let  unto  the  plaintiff,  his  executors  and  administra-  hereby  core- 

tors,  a  certain  messuage  or  tenement,  cottage,  farm-house,  ^*^^r),  * 

and  buildings,  farm,  lands  and  premises,  with  the  appur-  ™  ^°*^^^^" 

tenancesy  in  the  said  indenture  more  particularly  men-  he  the  said 

tioned,  to  haye  and  to  hold  the  same  unto  the  plaintiff,  fh)m  time  to 

his  executors,  administrators,  and  assigns,  from  the  20th  STti^lir- 

day  of  March,  1840,  for,  and  during,  and  unto  the  full  end  '^^s  the  con- 

tmuanoe  of  the 

and  term  of  seven  years  thence  next  ensuing  and  fully  to  said  term 

be  completed  and  ended;  and  the  defendant  did  thereby  ed^at'^hu^ni 

covenant^  promise,  and  agree  to  and  with  the  plaintiff,  that  ^^  ^^.  ^ 

she  the  defendant  would  put  the  said  farm-house  and  build-  things  well 

J  ij  1  .!_         •  •     J      •        xT_  andsufficiently 

iDgB  m  repair,  and  would  keep  them  m  repair  dunng  the  repair  and 

said  term;  and  that  she  the  defendant  should  and  would,  §^  ^Ihe^' 

within  eighteen  months  from  the  date  of  the  said  indenture,  "^^  messuage, 

^^^  and  also  the 


erect  and  build  a  new  shed  and  stalls  for  feeding  cattle,  com-  hedges, 
plete,  at  the  upper  end  of  a  certain  barn,  in  and  upon  and  and  i^o^ng 
parcel  of  the  said  demised  premises,  extending  in  a  straight  ^j^  ^  ^^ 
line  with  the  said  bam ;  and  likewise  erect  and  build  a  stone  mi^^s,  and  all 

n  <•  111  T  •  •       1  .  f    figures,  addi- 

wali  from  such  shed,  extending  to  a  certam  gate  m  the  said  tions,  and  im- 
indenture  mentioned,  leading  into  a  certain  fold,  in  and  par-  ^^^a^- 
eel  of  the  said  demised  premises;  and  new  floor  two  rooms  j^^  *^?  ^*^^ 

'^  ^  term,  in  and 

in  the  said  cottage;  and  the  whole  of  which  to  be  left  to  by  and  with 

ul  and  all 
manner  of 
needfbl  and  neoesnzy  rroarations,  deansings,  and  amendments,  when  and  as  often  as  occa- 
B<m  shaH  require,  the  utdfarm-'houde  and  SuUdinfft  being  previoudy  put  in  repair  and  kept  in 
rtpair  bjf  the  mid  E,  J."  The  second  clause  was  as  follows :  "And  it  is  hereby  agreed,  by 
and  between  the  said  parties  hereto,  that  the  said  E.  J.  shall  and  will,  within  eighteen  months 
from  tlie  date  of  the  lease,  erect  and  build  (inter  alia)  a  new  shed  and  stiUls  for  feeding  cattle, 
complete,  at  the  upper  end  of  the  bam,  ftc. ;  and  the  whole  of  which  is  agreed  to  be  left  to 
the  saperintendence  of  the  said  S.  G.  and  E.  J.,  her  son :" — Httd,  first,  that  the  latter  words 
in  the  first  dause  amounted  to  an  absolute  and  independent  covenant  on  the  part  of  E.  J.  to  put 
the  premises  into  repair;  and  secondly,  that  the  provision  in  the  latter  clause,  that  the  work 
dkoold  be  left  to  the  superintendence  of  S.  G.  and  the  son  of  £.  J.,  was  not  a  condition  pre- 
cedent to  or  concurrent  with  the  covenant  by  E.  J.  to  do  the  work. 
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^9^  the  superintendence  of  the  plaintiff  and  Edwin  Jones,  the 
defendant's  son.  The  declaration  then  averred  that  the 
plaintiff  entered  on  the  premises  under  and  hj  virtue  of 
the  indenture,  and  contained  an  averment  of  general  per- 
formance on  the  part  of  the  plaintiff.  It  then  proceeded 
to  aver,  that  although  a  reasonable  time,  after  the  making 
of  the  said  indenture,  and  also  after  the  commencement 
of  the  said  term,  for  the  defendant  to  put  the  said  farm- 
house and  buildings  into  repair,  had  elapsed  before  the 
commencement  of  this  suit;  yet  the  defendant  did  not 
nor  would  within  that  time,  or  at  any  other  time,  put  in 
repair  the  said  farm-house  and  buildings,  or  any  or  either 
of  them,  contrary  &c.;  and  fturther,  that  the  defendant 
did  not  nor  would,  after  the  making  of  the  said  inden- 
ture and  during  the  said  term  thereby  granted,  keep  the 
said  farm-house  and  buildings  in  repair;  and  on  the  con- 
trary thereof,  after  the  making  of  the  said  indenture  and 
during  the  continuance  of  the  said  term,  to  wit  &c.,  and 
from  thence  for  a  long  time,  to  wit  &c.,  the  defendant 
wrongfully  suffered  and  permitted  the  said  farm-house  and 
buildings  to  be  and  continue,  and  they  were  for  and  dur- 
ing all  that  time  out  of  repair  by  reason  of  the  defendant's 
not  keeping  the  same  in  repair,  contrary  &c.;  and  ftirther, 
that  although  eighteen  months  from  the  date  of  the  said 
indenture  had  elapsed  before  the  commencement  of  this 
suit,  yet  the  defendant  did  not  nor  would  within  that 
period,  or  at  any  other  time,  erect  and  build  a  new  shed 
and  stalls  for  feeding  cattle,  complete,  at  the  upper  end  of 
the  said  bam,  extending  in  a  straight  line  with  the  said 
bam,  or  otherwise;  nor  did  nor  would  the  defendant  within 
that  period,  or  at  any  other  time,  erect  and  build  the  said 
stone  wall,  so  to  be  by  her  erected  and  built  as  aforesaid, 
from  the  said  shed,  extending  to  the  gate  leading  into  the 
fold,  or  otherwise ;  nor  did  nor  would  the  defendant  within 
that  period  or  at  any  other  time  new  floor  two  rooms  in 
the  said  cottage,  contrary  &c. 


HILABT  TEBM,   12  VICT.  235 

The  defendant  pleaded  (inter  alia)  non  est  factum,  and  1349, 
upon  that  plea  issue  was  joined  The  cause  was  tried 
before  Pattesanj  J.,  at  the  last  Spring  Assizes  for  the 
county  of  Gloucester,  when  a  deed  under  which  the  plain- 
tiff held  the  premises  in  question  was  put  in  by  him  in 
support  of  his  declaration,  containing  (inter  alia)  the  two 
following  clauses:  "And  the  said  Samuel  Cannock  doth 
hereby  for  himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree,  to  and  with  the  said  Eliza- 
beth Jones,  her  heirs  and  assigns,  in  manner  following, 
that  the  said  Samuel  Cannock,  his  executors  or  adminis- 
trators, shall  and  will  from  time  to  time,  and  at  all  times 
during  the  continuance  of  the  said  term  hereby  granted,  at 
his  or  their  own  costs  and  charges,  in  all  things  well  and 
sufficiently  repair  and  glaze  the  windows  of  the  said  mes- 
suage, and  also  the  hedges,  ditches,  mounds,  and  fences  of 
and  belonging  to  the  said  demised  premises,  and  all  fix- 
tures, additions,  and  improvements  thereto,  during  the 
said  term,  in,  by,  and  with  all  and  all  manner  of  needfol  and 
necessary  reparations,  cleansings,  and  amendments,  when 
and  as  often  as  occasion  shall  require,  the  said  farm-houae 
and  buildings  being  previously  put  in  repair,  and  kept  in 
repair  hy  tiie  said  Elizabeth  Jones"  ....  '^And  it  is 
hereby  agreed  by  and  between  the  said  parties  hereto,  that 
she  the  said  Elizabeth  Jones  shall  and  will,  within  ten 
months  from  the  date  of  the  within  lease,  erect  and  build  a 
new  shed  and  stalls  for  feeding  cattle,  complete,  at  the  upper 
end  of  the  bam,  extending  in  a  straight  line  with  the 
bam,  and  likewise  erect  and  build  a  stone  wall  from  such 
shed,  extending  to  the  gate  leading  into  the  fold,  and  new 
floor  two  rooms  in  the  cottage,  and  the  whole  of  which  is 
agreed  to  be  left  to  the  superintendence  of  the  said  Samud 
Cannock  and  Edwin  Jones  her  son,"  It  was  thereupon  con- 
tended by  the  defendant's  counsel,  that  the  words  "  the 
fiEom-house  and  buildings  being  previously  put  in  repair, 
and  kept  in  repair  by  the  said  Elizabeth  Jones,'"  contained 


V, 
JOKZS. 
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1849.  in  the  foregoing  clause  of  the  lease,  did  not  amount  to  a 
Cannock  covenant  on  the  part  of  the  lessor,  and  consequently  that 
there  was  a  variance  between  the  declaration  and  the  lease 
produced.  The  plaintiff  had  a  verdict,  with  601  damages, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit  upon  the  question  of  variance. 

A  rule  nisi  having  been  obtained  in  pursuance  of  the 
leave  reserved,  and  also  to  arrest  the  judgment  upon  the 
second  breach,  on  the  ground  that  it  contained  no  allega- 
tion with  reference  to  the  work  being  under  the  superin- 
tendence of  the  two  persons  mentioned  in  that  covenant, 

Talfourdy  Serjt,  and  Oray  now  shewed  cause. — ^As  to  the 
first  point,  the  words  "  the  said  farm-house  and  buildings 
being  previously  put  in  repair,  and  kept  in  repair  by  the 
said  Elizabeth  Jones,''  are  an  absolute  and  independ- 
ent covenant  on  the  part  of  the  defendant.  [Alderson^ 
B. — The  covenant  is  insensible  as  it  at  present  stands,  ac- 
cording to  strict  grammatical  construction,  for  the  word 
"glaze"  cannot  apply  to  the  word  "hedges."  If  the  word 
"glazed"  be  struck  out,  the  covenant  is  sensible.]  It  is 
not  necessary  that  there  should  be  any  technical  words  in 
an  instrument,  in  order  to  constitute  a  covenant  The  rule 
is  shortly  laid  down  in  Bush  v.  Coles  (a),  "  that  upon  a  re- 
servation an  action  of  covenant  will  lie,  as  where  rent  is 
reserved  covenant  will  lie  upon  the  words  of  reservation, 
without  any  express  words  of  covenant"  The  same  rule 
is  to  be  found  in  Sampson  v.  Easterhy  (6),  and  in  Roll 
Abr.  518,  Com.  Dig.  "  Covenant,"(A  2).  [They  were  then 
stopped  as  to  this  point.] 

As  to  the  objection  raised  to  the  breach,  in  arrest  of  judg- 
ment, it  is  submitted  that  it  cannot  prevail  The  cove- 
nant merely  means  that  the  parties  shall  be  at  liberty  to 
perform  the  work  under  the  superintendence  of  the  plain- 
tiff, and  of  the  defendant's  son.    It  is,  therefore,  not  a  con- 

(a)  Garth.  232.  (h)  9  B.  ^  0.  &d6. 
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dition  precedent  or  concurrent^  that  the  work  should  be      ^849. 
done  under  that  superintendence. 

Oodson^  Alexander,  and  Atiierton,  in  support  of  the  rule. 

—As  to  the  first  point,  unless  the  instrument  contains 
words  amounting  to  an  agreement,  there  is  no  covenant. 
Thus  it  is  laid  down  in  Com.  Dig.  "  Covenant,"  (A  2), 
^^But  where  words  do  not  amount  to  an  agreement,  cove- 
nant does  not  lie,  as  if  they  are  merely  conditional  to  de- 
feat the  estate:  as,  a  lease  provided  and  upon  condition 
that  the  lessee  coUect  and  pay  the  rents  of  his  other 
houses."  There  must  be  either  the  word  "agreed,"  or 
something  equivalent  to  it:  DuJce  of  St  Albans  v.  Ellis  (a). 
[Parke,  R — ^In  that  case  the  rule  was  in  effect  laid  down 
that  no  technical  words  are  necessary  to  constitute  a  cove- 
nant, but  that  it  is  sufficient  if  an  agreement  can  be  ga- 
thered from  the  words,  whatever  they  may  be.]  In  Bigby 
V.  Orea>t  Western  Railway  Company  (b)  there  was  the  word 
"  engage,"  which  was  held  to  have  the  same  force  as  the 
word  covenant  would  have  had 

As  to  the  second  point,  the  word  "left,"  in  that  covenant, 
means  that  the  work  was  to  be  done  according  to  the  approval 
and  satisfaction  of  the  two  parties  named.  [They  also  re- 
ferred to  Slater  v.  Stone  (c),  and  Thomas  v.  OadwaUader  (d).] 

Pabks,  B. — ^I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  The  first  point  depends  upon  the  ques- 
tion, whether  there  is  a  covenant  in  the  lease  to  the  ef- 
fect stated  in  the  declaration,  viz.  "that  the  defendant 
would  put  the  farm-house  and  buildings  in  repair,  and 
would  keep  them  in  repair  during  the  term."  The  rule 
of  law,  as  laid  down  in  the  case  of  the  Duke  of  St  AUnms 
V.  EUiSy  is  perfectly  clear,  that,  in  order  to  constitute  a 
covenant,  no  technical  words  are  necessary.    It  is  suffi- 

(fl)  16  East,  352.  (c)  Cro.  Jac.  645. 

(b)  14  M.  4k  W.  811.  (d)  WiUes,  496. 
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1849.       cient  if  you  can  collect  from  the  terms  of  the  instrument 
that  the  thing  is  to  be  done.    The  question  therefore  is, 
whether  the  words  - '  the  farm-house  and  buildings  being 
previously  put  in  repair,  and  kept  in  repair  by  the  said 
Elizabeth  Jones/'  amount  to  an  absolute  contract  by  her. 
I  am  of  opinion  that  they  do.     Perhaps,  if  the  words 
"  kept  in  repair ''  were  omitted,  this  might  amount  to  a 
condition  precedent;  but  with  these  words,  as  they  stand 
in  the  lease,  it  is  impossible  to  come  to  that  coitplusion. 
I  construe  the  lease  to  amount  to  a  covenant  on  the  part 
of  the  lessor  to  put  and  keep  all  the  premises  in  repidr, 
except  the  windows  and  the  hedges,  ditches,  &a,  with 
respect  to  which  the  lessee  has  bound  himself.    The  result 
of  this  construction  is,  that  the  contract  is  well  declared  on. 
The  next  question  is,  whether  the  second  breach  is  pro- 
perly assigned.     That  breach  takes  no  notice  that  the 
work  was  to  be  left  to  the  superintendence  of  the  plaintiff 
and  the  defendant's  son,  but  merely  states  that  the  de- 
fendant did  not  do  the  work.     Now  this  is  a  perfectly 
good  breach,  unless  the  agreement  that  the  work  should 
be  left  to  the  superintendence  of  these  parties,  amounts 
either  to  a  condition  precedent  or  concurrent;  for  then  it 
would  be  necessary  to  aver  either  performance  of  the  con- 
dition, or  a  readiness  and  willingness  on  the  part  of  the 
plaintiff.    But,  although  the  words  are  extremely  obscure, 
I  cannot  satisfy  my  mind  that  they  amount  to  either  a 
condition  precedent  or  concurrent    I  think  that  the  par- 
ties must  have  intended  only  that  the  work  was  to  be 
done  to  the  satisfaction  of  the  two;  and  inasmuch,  there- 
fore, as  the  work  was  not  done  at  all,  the  breach  is  well 
assigned 

Alderson,  B. — I  am  entirely  of  the  same  opinion.  "With 
regard  to  the  first  point,  I  think  that  the  contract  entered 
into  between  the  parties  was  an  independent  covenant  on 
the  part  of  the  lessor  to  put  and  keep  in  repair  all  the 
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fann-house  and  buildings,  with  the  exception  of  that  por-        1849. 
tion  expressly  excepted,  and  which  the  tenant  himself     cannook 
contracted  to  repair;  and  I  concur  in  the  observations  of 
my  Brother  Parke  upon  the  other  point  in  the  case. 

Platt,  K,  concurred. 

Rule  discharged. 


V. 
JOZfXS. 


Gabardi  v.  Habmer.  Jan  27. 

X  HIS  was  an  action  of  trover.     The  defendant  having  whera  the 

taken  out  a  summons  to  plead  several  matters,  delivered  ^^^^  ^j^^ 

an  abstract  to  plead,  first,  not  guilty;  secondly,  not  pos-  7®''°^^i^ 

sessed;  and,  thirdly,  accord  and  satisfaction.     He  then  not  guilty,  not 

obtained  leave  to  plead  these  pleas;  but  the  third  plea,  SooordMid" 


when  delivered,  was  of  accord  and  satisfaction  after  action  ^^^j^a^ot'** 
brought   The  plaintiff  having  signed  judgment,  guilty,  not 

possessed,  and 
accord  and  I 


Chreenwood  now  moved  to  set  that  judgment  aside. —  tisfiMjtion 

.  •  «  •  /«         after  action 

The  judgment  was  irregular  on  two  grounds:  in  the  first  brought:— 
place,  the  plea  suflSciently  complied  with  the  abstract,  plaintiff waa* 
[Parke,  R — ^It  clearly  does  not  agree  with  the  abstract,  entitled  to 

■-  "^  ^^  ^      sign  judgment 

and  the  defendant  had,  therefore,  no  leave  to  plead  it  as  for  want  of 
There  is  a  very  considerable  difference  between  a  plea  of  *  ^ 
accord  after  action  and  of  accord  before,  with  respect  to  the 
cost&]     In  the  second  place,  the  proper  course  for  the 
plaintiff  to  have  adopted  was,  to  have  applied  to  set  the 
plea  aside:  Flight  v.  Smale  (a).    In  HoUiday  v.  Bohn  (b),  to 
an  action  of  debt,  the  defendant,  under  a  rule  to  plead  nun- 
quam  indebitatus  and  two  other  pleas,  by  mistake  plead- 
ed non  assumpsit  with  the  other  two  pleas,  whereupon  the 
plaintiff  signed  judgment,  and  the  Court  set  aside  the  judg- 
ment for  irregularity.     [Alderson,  B. — There  the  Court  ob- 
served, that  the  case  was  not  like  that  of  several  pleas  de- 
Co)  4  0.  B.  766.  {b)  3  Scott  N.  R.  496. 
VOL.  UI.                                         B  EXOH> 
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1849.  livered  without  any  rule  to  plead  several  matters,  in  which 
Gabasdi  case  the  plaintiff  might  properly  sign  judgment  You  can- 
-qJ^^o^  not  distinguish  this  case  from  that  of  a  defendant  pleading 
a  non-issuable  plea,  when  he  is  under  terms  to  plead  issu- 
ably.  The  judgment  has  been  signed,  and  properly  signed, 
on  the  ground  that  the  defendant  has  not  complied  with 
the  condition  under  which  he  had  leave  to  plead  the  pleas. 
In  fact,  he  had  no  leave  to  plead  these  pleas.  Parke,  B. — 
The  case  is  really  too  clear  to  be  argued.] 

Feb  Cubiam  (a) — ^The  defendant  may  take  a  rule  on  an 
affidavit  of  merits,  and  on  payment  of  costs;  otherwise, 

Rule  refused. 

(a)  Pollock,  C.  B.,  Parke,  B.,  Aldermn,  B.,  Molfe,  B. 


HuTT  V.  MoBBELL  and  Others. 

Jan.  27.  pm 

The  defendant  -L  HIS  WBS  an  actiou  of  trover,  to  which  the  defendants 

StrovOT^"  had  pleaded,  first,  not  guilty;   secondly,  not  possessed; 

hainng  obtain-  thirdly,  leave  and  license;  foxirthly,  a  special  justification 

plead,  inter  under  a  distress  for  rent  within  six  months  after  the  end 

t'-^Tn^'  Of  the  tern,  under  the  «tat  «  Anne,  c.  14;  and.  fifthly,  by 

SoMrt^o^  ^^y  ^^  estoppel,  a  plea  which  had  been  disallowed  by  Molfe, 

him  to  add  a  B.,  at  chambers,  and  of  which  the  following  is  the  abstract : 

T)lea  bv  wav 

of  estoppel,  "  That  the  plaintiff  impleaded  the  defendants  in  the  Court 
^i^d^**^  of  Queen's  Bench  in  respect  of  the  same  causes  of  action, 
him  in  the  and  that  the  said  Court  of  Queen's  Bench  gave  judgment 
Queen's  Bench  for  the  defendants  upon  demurrer  to  the  plaintiff's  replica- 
Seame  ^      tion  to  the  defendants'  plea,  which  said  judgment  was 

causes  of  ac- 
tion, and  that  the  said  Court  of  Queen's  Bench  gave  judgment  for  defendMit  upon  demmrer 
to  plaintiff's  replication  to  defendant's  plea,  which  said  judgment  was  afterwards  affinned  bj 
the  Oourt  of  Exchequer  Chamber. 
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afterwardB  affirmed  hj  the  Court  of  Excheqaer  Chamber ; "  ^  1849. 
sixthly,  the  Statute  of  Limitations;  and,  lastly,  an  avowry 
for  rent  under  the  11  Geo.  2,  c.  19,  s.  22.  Needham  had 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  defendant  should  not  be  at  liberty  to  add  the  fifth  plea 
Against  this  rule 

J.  Henderson  now  shewed  cause. — ^The  fifth  plea  is 
clearly  bad,  and  ought  not  to  be  allowed.  The  doctrine 
of  estoppel  was  well  considered  in  the  case  of  Garter  v. 
James  (a),  where  it  was  held,  that  a  plea,  to  be  good  as  a 
defence  by  way  of  estoppel,  must  shew  that  the  point  in- 
tended to  be  relied  on  as  a  defence,  was,  in  the  former  pro- 
ceeding, decided  against  the  plaintiff  [PoUocky  C.  B. — 
I  find  at  the  end  of  that  case,  the  following  query  in 
my  own  handwriting: — "  Quasre,  whether  in  this  case  the 
rule  was  brought  under  the  notice  of  the  Court,  that 
where  the  plaintiff  replies  to  one  part  of  the  plea,  and 
thereby  admits  the  other,  if  the  issue  be  found  for  him, 
the  admission  avails  nothing;  but,  if  the  issue  be  found 
against  him,  and  there  be  judgment,  he  is  estopped  as  to 
both."  Parke,  R — ^The  question,  how  far  facts  admitted 
in  pleading  are  to  be  considered  as  pleadable  by  way  of 
estoppel,  was  considered  in  BoUeau  v.  RuUin  (6).  If  the 
point  here  is  arguable,  I  do  not  think  we  ought  to  disal- 
low the  plea.]  It  is  certainly  a  matter  of  discretion  with 
the  Court,  whether  they  will  allow  the  plea;  and  it  is  sub- 
mitted that  they  ought  not  [He  also  cited  OvUy  v.  The 
Btahop  of  Exeter  (c).] 

Needham,  in  support  of  the  rule. — The  plea  affords  a  fair 
defence.  [Alderson,  R — The  real  question  is,  whether  it 
is  to  be  allowed  with  the  other  pleaa  Parke,  R — The  de- 
fence is  open  to  the  defendant  under  not  guilty  and  not 

{a)  13  M.  &  W.  137.  (5)  2  Exch.  665.         (c)  5  Bing.  42. 

b2 
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1849.        possessed;  but  still  I  think  that  we  ought  not  to  be  too 
strict  in  these  matters.] 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute.  I  think  that,  in  the  exercise  of  our  dis- 
cretion, we  ought  to  allow  this  plea  to  be  pleaded  with  the 
others. 

Pabke,  6.,  and  Aldebson,  B.,  concurred. 

RoLFE,  R — I  have  not  heard  all  the  argument,  and  there- 
fore give  no  opinion. 

Rule  absolute. 


Jan.  20.  The  Attoknet-Gbneeal  v.  Waleeb. 

By  the  2  &  8  -L  HIS  was  an  information  filed  by  the  AUomey-Oeneral 
is^ltli  eiaS^  against  the  defendant,  under  the  2  &  3  Vict  c.  24,  a  18, 
ed,  that  it  riiall  for  using  bricks  stamped  with  the  word  "  Drain  "  for  other 

be  lawful  for 

anypenonto  purposes  than  thosc  allowed  by  the  act  It  appeared  at 
for  the  sole  *^^  *^^^^  ^^  *^^  cause,  which  took  place  before  Pollock,  C.  R, 
puipoee  of        at  the  Middlesex  Sittings  held  after  last  Trinity  Term, 

draining  wet  °  / 

and  niarriiy  that  the  defendant  was  the  contractor  for  certain  works 
beingcharged  executed  Under  the  authority  of  the  stat  6  &  7  Vict 
wi^hl^du^^  ^-  ^^»  G^^  *^d  personal),  "  An  Act  for  draining,  em- 

for  or  in  re- 
spect of  such  bricks,  &o. ;  provided,  that  it  shall  not  be  lawful  for  any  person  to  employ  or 
make  use  of  any  such  bricks  for  any  other  purpose  than  in  draining  wet  and  marshy  lands^ 
and  in  constructing  the  necessary  drains,  gouts,  culverts,  arches,  and.walls  of  the  bridcwork, 
proper  and  necessarily  required  for  effectii^r  and  maintaining  the  dnunage  of  such  lands,"  an* 
der  a  penalty  of  50/. : — ffdd,  by  Parke,  B.,  Aldenon,  6.,  and  Bolfe,  B.,  (dissentiente  PoUodb, 
C.  B.),  that  the  words  "neoesssrily  required,"  in  the  foreeoing  section,  meant  "physicaUy 
necessary,"  or  "reasonably  used  with  reference  to  physical  necessity;"  and  that  the  exemp- 
tion from  duty  is  to  be  considered  as  confined  to  such  bricks  as  are  used  in  the  drains,  goats^ 
&c.,  themselves.   Fer  Pollock,  0.  B.,  that  the  exemption  applies  to  bricks  used  in  oonstractiiig 
dndns,  and  all  gouts,  culverts,  arches,  and  walls,  which  are  physically  or  legally  necesssiy  for 
the  existence  and  maintenance  of  the  drainage;  and  that  the  term  "necessarily  required'* 
does  not  mean  absolutely  necessaiy,  but  reasonably  neoessaiy  with  reference  to  the  dicuxn- 
stanoes  of  the  particular  case. 
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banking,  and  improving  the  fen  lands  and  low  grounds  1849. 
witliin  the  parishes,  hamlets,  townships,  or  places  of  Bard-  Att.-Gxn. 
ney,  &a,  in  the  coimty  of  Lincoln.*'  Many  of  the  works  Wauobb. 
executed  by  the  defendant,  and  constructed  of  the  bricks 
marked  '^  Drain/'  and  upon  which  no  duty  had  been  paid, 
were  bridges,  side-walls,  parapets,  &a;  and  it  was  con- 
tended on  the  part  of  the  Crown,  that  these  works  cotdd 
not  be  lawfully  constructed  of  such  bricks,  and  that  the 
defendant  had  incurred  a  penalty  by  so  using  them.  For 
the  defendant  it  was  contended,  that  the  works  were  ne- 
eessartf,  under  the  18th  section  of  the  act  referred  to,  upon 
the  construction  of  which  the  question  solely  depended. 
It  also  appeared,  that  all  the  works  constructed  by  the  de- 
fendant had  reference  to  artificial  drains,  and  that  none  of 
them  had  reference  to  any  natural  drains;  that  the  work  was 
done  under  the  superintendence  of  an  engineer,  who  stated 
that  no  '^ drain-bricks''  had  been  unnecessarily  used,  and 
thaty  in  his  judgment,  all  the  works  were  proper,  and  were 
necessarily  required  to  effect  and  maintain  the  drainage. 
The  Lord  Chief  Baron  told  the  jury,  that,  in  his  opinion, 
the  act  intended  to  give  a  right  to  use  '^  drain  bricks  "  for 
all  works  without  which  the  drainage  could  not  be  effected, 
if  such  works  were  immediately  connected  with  and  inci- 
dental to  the  construction  of  the  drains;  and  that,  if  they 
thought  the  works  in  question  were  of  that  description, 
they  ought  to  find  a  verdict  for  the  defendant.  The  jury 
found  a  verdict  for  the  defendant  accordingly. 


Li  Michaelmas  Term  last  (Nov.  6),  a  rule  nisi  was  ob- 
tained by  the  AUomey-OenercU  for  a  new  trial,  on  the 
ground  of  misdirection. 

He  referred  to  the  following  statutes: — 24  Geo.  3,  c.  24, 
&  1 ;  25  Geo.  3,  c  66 ;  27  Geo.  3,  c.  13,  ss.  35,  36,  Sched.  (F) ; 
34  Geo.  3,  a  15,  ss.  1,  2;  42  Geo.  3,  c.  93,  s.  22;  46  Geo.  3, 
c.  138,  ss.  3,  4;  55  Geo.  3,  c.  176,  s.  1 ;  1  &  2  Geo.  4,  c.  102, 
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1849. 


ATT.-Onr. 

V. 

Walkeb. 


&  2;  5  Geo.  4,  a  75,  &  9;  7  Geo.  4,  c.  49,  s.  3;  and  2  &  3 
Vict  c.  24,  s.  8;  6  &  7  Vict  c.  Ixxvi^  (local  and  personal). 
Against  this  rule 

WiUeSf  in  Michaelmas  Tenn  last  (Not.  24),  shewed  cause. 
— ^It  will  be  contended  on  the  part  of  the  Crown,  that  the 
bricks  used  in  constructing  the  parapets  and  wing-waUs  of 
the  bridges  in  question  are  liable  to  duty.  The  question  de- 
pends upon  the  construction  which  the  Court  shall  put  upon 
the  language  of  the  2  &;  3  Yict  c.  24,  s.  18(a).  The  works 
in  question  were  made  in  pursuance  of  the  local  act,  6  &  7 
Yict.  c.  Ixxm.  It  must  be  taken  as  a  matter  beyond  dispute, 
that  the  works  were  constructed  in  order  to  give  the  public 
the  benefit  which  would  follow  from  the  proper  drainage  of 
the  country.  The  2  &  3  Vict  c.  24,  upon  which  this  ques- 
tion depends,  repeals  all  the  former  acts  relating  to  this 
identical  matter.  The  history  of  the  preceding  acts  is 
shortly  this: — ^The  legislature  in  the  first  instance  allowed 
tiles,  and  tUes  of  a  certain  size  only,  to  be  used  for  drains, 


(a)  Sect,  18,  after  reciting  that 
it  is  expedient  to  exempt  from  the 
duties  by  this  act  imposed,  bricks 
made  for  the  sole  puzpose  of  drain- 
ing wet  and  marshy  Lmd,  enacts, 
"  that  it  shall  be  lawful  for  any 
person  to  make  bricks  for  the 
sole  purpose  of  draining  wet  and 
marshy  lands,  without  being 
charged  or  chargeable  with  any 
duty  for  or  in  respect  of  such 
bricks,  all  such  bricks  being,  in 
the  making  thereof,  stamped  or 
moulded  with  the  word  *  drain' 
in  or  near  the  centre  of  the  sur- 
face of  such  bricks,  in  so  plain 
and  distinct  a  manner  that  the 
same  may  be  easily  and  clearly 
legible  to  any  officer  of  excise  or 
other  person  examining  the  same, 
both  before  and  after  such  bricks 


shall  have  gone  through  the  pro- 
cess of  burning,  and  become  fit 
£>r  use  j  provided  always,  that  it 
shall  not  be  lawful  for  any  person 
to  employ  or  make  use  of  any 
such  bricks  for  any  other  purpose 
than  in  draining  wet  and  marshy 
lands,  and  in  constructiDg  the 
neoessazy  drains,  gouts,  culverts, 
arches,  and  wallsof  the  brick  woric, 
proper  and  necessarily  required 
for  effecting  and  maintaining  the 
drainage  of  such  lands;  and  every 
maker  of  such  bricks  or  other  per- 
son who  shall  sell  or  deliver,  or 
use  or  employ,  any  brick  with 
the  word  'drain*  so  stamped  or 
moulded  thereon,  for  any  other 
purpose  than  as  aforesaid,  shall 
forfeit  60;." 


HILABT  TERM,   12  YIOT.  245 

bat  as  tiles  were  found  to  be  insufficient  for  the  purpose  of  1848. 
this  kind  of  drainage,  bricks  were  substituted  for  tiles.  Att.-Qkn. 
It  wiU  be  contended  on  the  part  of  the  Crown,  that  in-  ^^^^ 
asmuch  as  the  former  acts  gave  a  smaller  power,  there- 
fore the  present  act  is  to  be  construed  strictly.  It  is, 
howeyer,  submitted,  that  the  act  should  be  construed  li- 
beraUy,  in  accordance  with  the  principle  that  the  words 
of  the  exempting  clause  in  an  act  of  Parliament  are  to  be 
construed  liberally  in  favour  of  the  subject,  whilst,  on  the 
other  hand,  the  words  of  the  enacting  clause  are  to  be 
construed  strictly  in  favour  of  the  Crown.  Now,  the  words 
used  in  the  2  &  3  Vict.  c.  24,  s.  18,  are  '' proper  and  neces- 
sarily required,^^  and  it  is  sought  to  put  a  strictly  literal  in- 
terpretation upon  these  words,  and  to  insist  that  the  word 
^'necessarily''  implies  an  absolute  necessity.  This,  however, 
can  hardly  be  the  true  meaning  of  the  term,  for  whenever 
any  other  material  might  be  used  in  the  place  of  bricks — 
as,  for  instance,  stone — ^bricks  would  be  prohibited.  The 
l^islature  intended  that  bricks  were  to  be  considered  to 
be  necessary  for  the  works,  if  bona  fide  constructed  for 
carrying  out  the  drainage.  The  inquiry,  therefore,  should 
be,  whether  any  particular  work  is  bon&  fide  intended 
for  the  purposes  of  drainage,  and  if  so,  whether  the  bricks 
used  in  that  work  were  necessary  for  that  work.  Sup- 
posing that  an  act  of  Parliament  were  passed,  which  re- 
quired the  drains  to  be  of  a  certain  strength  at  certain  por- 
tions of  them,  it  could  not  be  contended,  on  the  part  of 
the  Crown,  that  the  persons  who  would  have  to  construct 
the  drain  would  be  entitled  to  use  ''  drain''  bricks  for  such 
portions  only  of  the  drain  as  were  absolutely  necessary  for 
the  drain.  [Alderaon,  B. — ^The  difficulty  which  presents 
itself  to  me  is  this: — ^Is  it  not  intended  that  the  whole  ma- 
chine, so  to  speak,  must  be  made  and  constructed  in  such 
a  manner  as  to  be  used  for  no  other  purpose  than  for  that 
of  the  drainage?]  By  the  97th  section  of  the  6  &  7  Vict. 
c  Ixavi,  the  commissioners  are  to  make  and  maintain  ''  all 


246  EXCHEQUER  AEFOBT& 

1849.  such  new  bridges,  sluices,  &c.,  wMch  they  shall  think  fit 
Ait.Gbw.  for  effectually  draining  the  low  grounds;"  which  shews 
Walkbb.  ^^^  ^^^  legislature  thought  that  bridges  and  such  works 
would  be  necessary  for  draining  these  low  lands.  It  may 
also  be  well  argued,  that  the  wall,  which  acts  as  a  fence 
to  the  passage  over  the  drain,  is  a  part  of  the  drain,  as 
it  prevents  the  earth  from  choking  up  the  passage.  [Rolfe, 
R — It  certainly  seems  to  me  that  the  argument  for  the 
defendant  goes  this  length:  that  the  bricks  used  in  build- 
ing the  houses  of  the  farmer  of  the  drains  would  be  ex- 
empt from  duty.  Parke,  R — ^The  stat  2  &  3  Vict  a  24, 
is  general,  and  was  not  made  with  reference  to  drainage 
by  public  bodies  only,  but  it  applies  to  all  persons  who 
use  bricks  for  drainage.]  The  principal  act  contains  the 
words  ''  arches  and  walls  of  the  brickwork,''  which  would 
be  superfluous,  if  mere  drains  were  alone  in  the  contem- 
plation of  the  legislature.  The  words  are  also  '^proper, 
and  necessarily  required:"  no  effect  is  given  to  the  former 
word,  upon  the  construction  which  the  Crown  seeks  to  put 
upon  the  act  A  bridge  is,  therefore,  a  part  of  the  drain- 
age, if  bon&  fide  constructed  for  that  purposa  The  words 
of  Lord  MUenborough,  in  the  case  of  Warrington  v.  Fv/r- 
bor(a),  are  in  favour  of  the  defendant's  view,  that  a  liberal 
construction  ought  to  be  put  upon  words  in  the  exempting 
clause  of  a  statute. 

Sir  F.  KeUy,  Watson,  and  J".  Wilde,  (with  whom  were  the 
Attomey-Oenerai  and  Sir  F.  Thesiger),  in  support  of  the 
rule. — The  present  proceeding,  on  the  part  of  the  Crown, 
has  been  adopted  chiefly  with  the  object  of  obtaining 
the  opinion  of  the  Court  as  to  the  proper  construction  of 
the  2  &  3  Vict  c  24,  &  18.  It  is  submitted  that,  accord- 
ing to  the  true  construction  of  that  statute,  those  bricks 
.   alone  are  exempt  from  duty,  which  are  used  in  the  very 

(a)  8  East,  245. 
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works  of  the  drainage  itself,  as  in  gouts,  culverts,  Sic,  1849. 
and  which  constitute  a  part  of  the  very  body  of  those  AiT.-GKir. 
works;  and  that  the  exemption  does  not  extend  to  bricks  waudu 
used  in  bridges,  or  in  any  other  such  descriptions  of  build- 
ings as  are  made  for  other  and  collateral  purposes,  as,  for 
example,  for  keeping  up  the  communication  of  the  country; 
but  which  are  merely  collateral  to  the  sole  and  direct  pur- 
pose of  drainage;  and  it  is  also  submitted,  that  the  rule  is 
the  same,  even  although  such  bridges  and  other  similar 
collateral  works  be  convenient,  and  even  obligatory  on  some 
person^  in  consequence  of  the  erection  of  the  drainage 
work&  The  bricks  to  be  exempt  from  duty  must  be  used  for 
the  sole  purpose  of  drainage.  One  of  the  works  constructed 
by  the  defendant  being  a  bridge,  it  is  clear  that  the  bricks 
used  in  the  parapets  of  it,  for  the  purpose  of  protecting 
the  public  from  the  drain,  cannot  be  said  to  be  used  for 
the  sole  purpose  of  the  drainage,  and  those  bricks  are  con- 
sequently liable  to  duty;  and  all  the  statutes  which  precede 
that  upon  which  the  present  question  depends,  most  ex- 
pressly limit  the  exemption  to  such  bricks  as  are  used  for 
the  sole  purpose  of  the  drainage.  The  legislature,  in  framing 
the  present  act,  had  clearly  in  contemplation  the  various 
works  which  would  be  strictly  necessary  for  the  drainage. 
All  the  different  buildings  which  are  specified  are  part  of  the 
structure  of  the  drains  themselves,  and  do  not  include  build- 
ings in  the  nature  of  a  bridge,  which,  although  they  may 
have  been  erected  in  consequence  of  the  drainage  works,  yet 
do  not  form  part  of  the  drainage  works  themselves.  It  is 
quite  impossible  to  suppose  that  the  legislature,  in  framing 
this  act,  could  have  overlooked  bridges;  and  yet  the  word 
"bridge  "  does  not  occur  here.  It  might  be  equally  well 
contended,  on  the  part  of  the  defendant,  that  the  use  of  any 
building  not  a  drain,  culvert,  &c.,  as,  for  instance,  'of  a 
steam-engine  used  for  the  sole  purpose  of  assisting  in  the 
drainage,  would  be  within  the  exemption  of  the  statute. 
[Rdfe,  R — There  are  no  words  in  the  act  to  embrace  such 
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1849.        a  case.]    Nor  are  there  any  words  to  meet  that  of  a  bridge. 

An.-GxK.     The  word  ^'arch"  applies  as  well  to  a  drain  as  to  a  bridge. 

Wauldu  '^^  ^*  defines  the  different  structures  which  are  to  be 
made  of  duty-free  bricks,  and  does  not  contain  the  words 
^'  engine-house,  sluice-house,  or  bridge.''  [They  also  refer- 
red to  several  of  the  statutes  mentioned  on  moving  the 
rule.] 

Cur.  adv.  vult 

On  a  subsequent  day  the  Court  said  they  were  of  opin- 
ion that,  under  the  circumstances  of  the  case,  there  must 
be  a  new  trial;  but  the  AUomey-Oeneral  stated,  that  the 
Crown  was  desirous  to  have  the  express  opinion  of  the 
Court  as  to  the  true  construction  of  the  statute  2  &  3  Vict, 
a  24,  with  a  view  to  the  guidance  of  the  officers  of  the 
revenue.  And  now,  the  Chief  Baron  dissenting  from  the 
rest  of  the  Court,  the  learned  Barons  proceeded  to  give 
their  judgments  seriatim. 

Rolfs,  R — ^This  is  an  information  filed  for  penalties 
against  the  defendants,  under  the  2  &  3  Vict  c.  24,  s.  18. 
As  the  case  turns  upon  that  section,  it  is  necessary  to 
refer  to  it  The  section,  after  reciting  that  it  is  expedient 
to  exempt  from  the  duties  by  this  act  imposed,  bricks 
made  for  the  sole  purpose  of  draining  wet  and  marshy 
lands,  enacts,  "  that  it  shall  be  lawful  for  any  person  to 
make  bricks  for  the  sole  purpose  of  draining  wet  and 
marshy  lands,  without  being  charged  or  chargeable  with 
any  duty  for  or  in  respect  of  such  bricks,  all  such  bricks 
being  in  the  making  thereof  stamped  or  moulded  with  the 
word  'drain'  in  or  near  the  centre  of  the  surface  of  such 
bricks,  in  so  plain  and  distinct  a  manner  that  the  same 
may  be  easily  and  clearly  legible  to  any  officer  of  the 
Excise  or  other  person  examining  the  same,  both  before 
and  after  such  bricks  shall  have  gone  through  the  process 
of  burning,  and  become  fit  for  use:  provided  always,  that 
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it  shall  not  be  lawful  for  any  person  to  employ  or  make  ,Jf^ 
use  of  any  such  bricks  for  any  other  purpose  than  in 
draining  wet  and  marshy  lands,  and  in  constructing  the 
necessary  drains,  gouts,  culverts,  arches,  and  walls  of  the 
brickwork,  proper  and  necessarily  required  for  effecting 
and  maintaining  the  drainage  of  such  lands ;  and  every 
maker  of  such  bricks  or  other  person  who  shall  sell  or 
deliver,  or  use  or  employ,  any  brick  with  the  word  '  drain' 
so  stamped  or  moulded  thereon,  for  any  other  purpose  than 
as  aforesaid,  shall  forfeit  50^''  The  question  in  this  case 
arises  by  reason  of  works  executed  under  a  local  act  for 
draining  Bardney  Fens,  6  &  7  Vict  c.  Ixwvi.  Under  the 
provisions  of  that  act  the  defendant  made  large  and  ex- 
tensive drains,  some  of  which  crossed  and  others  ran  along- 
side public  highways.  In  order  to  protect  the  public  from 
danger  arising  from  these  drains,  and  to  enable  them  to 
use  the  highways  crossed  by  the  drains,  the  defendant 
erected  parapets  and  bridges;  and  it  must  be  taken  that 
these  parapets  and  bridges  were  necessary,  at  least  neces- 
sary in  the  sense  that  the  defendant  would  have  been 
liable  to  indictment  for  a  nuisance  in  obstructing  the 
highway,  and  making  the  passage  alongside  the  drains 
dangerous,  if  he  had  not  made  the  parapets  and  bridges 
in  question.  In  erecting  these  parapets  and  bridges  the 
defendant  used  drainage  bricks,  and  the  information  was 
for  penalties  incurred  under  the  18th  section  for  so  doing. 
At  the  trial,  the  Lord  Chief  Baron  thought  that  none  of 
the  bricks  used  were  liable  to  duty. 

The  Court  has  abready  intimated  its  opinion,  that  some 
at  least  of  the  bricks  were  liable  to  duty,  and  so  that  there 
ought  to  be  a  new  trial  The  AUomey-Oeneral,  however, 
desires  to  have  a  distinct  rule  laid  down  as  to  where  the 
line  upon  this  subject  must  be  drawn.  It  must  be  ob- 
served, that  it  is  impossible  to  define  that  line  so  clearly 
as  that  difficult  questions  of  fact  may  not  arise;  but  the 
just  rule  seems  to  me  to  be,  that  no  bricks  are  exempt 


250  EZOHEQUBB  REFOBTS. 

^849.  ^  from  duty  except  those  which  are  used  immediatdy  for 
the  purpose  of  drainage.  The  proviso,  in  the  section  I 
have  read,  limits  very  closely  indeed  the  purpose  for  which 
drainage  bricks  may  be  used:  "Provided  always,  that  it 
shall  not  be  lawful  for  any  person  to  employ  or  make  use 
of  any  such  bricks  for  any  other  purpose  than  in  draining 
wet  and  marshy  lands,  and  in  constructing  the  necessary 
drains,  gouts,  culverts,  arches,  and  walls  of  the  brickwork, 
proper  and  necessarily  required  for  effecting  and  main- 
taining the  drainage  of  such  lands/'  Now,  in  this  case, 
the  necessity  for  the  bridge  arises  from  matter  collateral 
to  the  drainage,  which  drainage  would  be  quite  as  perfect 
without  it.  It  arises  from  the  drain  happening  to  traverse 
a  highway.  There  is  no  necessity  for  a  bridge,  except 
that  which  arises  from  the  obligation  on  the  part  of  the 
defendant  not  to  violate  the  law,  and  not  to  be  guilty  of  a 
nuisance.  The  word  "necessary,"  in  the  proviso,  must,  I 
think,  mean  physically  necessaryy  or,  giving  to  the  word 
a  fair  extension  of  interpretation,  reasonably  used  with 
reference  to  physical  necessity.  Suppose  it  to  be  a  matter 
of  dispute,  whether  there  is  a  highway  across  a  field  tra- 
versed by  the  drain  in  this  case;  suppose  it  is  a  matter  of 
doubt  whether  there  was  a  highway  at  the  place  in  ques- 
tion,  and  that  the  party  making  the  drain,  considering 
that  there  was  no  highway,  makes  no  bridge,  denying  that 
any  highway  exists,  but  that  after  the  drainage  has  been 
completed  he  is  indicted  for  a  nuisance,  and  a  highway  is 
established,  it  would  then  become  necessary  for  him,  ac- 
cording to  the  provisions  of  the  act  of  Parliament,  and  the 
common  law  of  the  land,  to  make  a  bridge  in  order  that 
the  public  might  pass  along  that  which  was  established  to 
be  a  highway.  Could  the  party  then  erect  a  bridge  with 
duty-free  bricks,  alleging  that  the  bridge  was,  in  the  lan- 
guage of  the  proviso,  necessary  for  the  drain?  Clearly  not 
The  drainage^  ex  hypothesi,  had  been  effected,  and  clearly 
might  have  been  maintained  without  it. 
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On  these  grounds,  I  think  that  the  only  rule  capable  of        1849. 
being  acted  on  is,  that  no  duty-free  bricks  can  be  used  for 
drainage  which  are  not  used  as  being  physically  necessary 
for  constructing  drains,  gouts,  culverts,  arches,  and  walls 
of  the  brickwork  necessary  for  the  drainage. 

Aldbbson,  B. — ^I  am  of  the  same  opinion  with  my  Bro- 
ther Bclfe;  and  I  shall  state  very  shortly  my  reasons.  I 
belieye  the  whole  Court  are  agreed  in  this,  that  the  act 
of  Parliament  giving  this  exemption  from  duty  is  to  be 
confined  to  bricks  used  solely  for  the  purposes  of  drain- 
age, and  does  not  extend  to  bricks  used  for  a  collateral 
purpose.  The  difference  of  opinion  arises  as  to  the  ques- 
tion, what  is  a  collateral  purpose  ?  Now  it  seems  to  me, 
that  bricks  are  used  for  a  collateral  purpose  when  they 
axe  employed  in  constructing  that^  the  construction  of 
which  in  no  respect  contributes  to  the  direct  improvement 
of  the  drainage.  It  may  be  necessary  as  a  condition  for 
being  allowed  to  make  the  drain,  and  yet  collateral  to  the 
drainage  itself  The  test  is, — ^is  the  drainage  the  better  for 
it?  and  not, — can  the  drain  be  allowed  to  be  made  without 
making  it?  Thus,  suppose  the  making  of  a  drain  divides 
a  farm  into  two  parts,  and,  as  a  condition  for  being  al- 
lowed to  make  it,  a  house  is  to  be  built  on  the  severed 
part,  for  the  more  convenient  occupation  of  that  portion 
of  the  land;  I  suppose  no  one  will  say,  that  the  house  may 
be  built  of  bricks  exempt  from  tax.  Or  suppose,  for  the 
convenient  management  of  any  works  situated  upon  or 
part  of  the  drain,  a  lock-house  be  built  for  the  watchman 
or  lock-keeper,  I  apprehend  this,  also,  would  be  a  col- 
lateral purpose.  Or  suppose  houses  for  the  more  convenient 
occupation  of  workmen  whose  services  were  necessarily 
and  continually  required  to  keep  the  drain  in  repair — ^all 
these  would  be  collateral  to  the  drainage. 

Any  construction,  however,  of  the  drain  itself,  in  any 
particular  shape,  or  by  bricks  of  any  thickness, — any  aque- 
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1849.  duct  for  carrying  it  across  low  ground,  if  we  could  sup- 
pose such  a  possibility, — seeing  that  the  water  would 
more  probably  be  drained  directly  iuto  the  valley, — ^would 
be  a  part  of  the  drain  itself,  directly  contributing  to  the 
drainage,  and  the  bricks  employed  would  be  exempted 
from  duty.  The  legislature  has  left  the  form  of  the  drain 
to  the  discretion  of  the  maker.  So,  if  he  chooses  to  con- 
struct a  barrel  drain,  the  same  consequence  will  follow. 
So,  again,  if  by  any  general  law  all  drains  were  required 
to  be  covered,  or  to  be  protected  by  walls,  such  coven 
and  such  walls  would  reaUy  be  parts  of  the  drains  them- 
selves, and  might  be  constructed  with  bricks  free  of  duty. 
But  this  bridge,  as  to  which  the  question  arises,  is 
wholly  different  It  no  way  assists  the  drainage.  If  it 
does  any  thing,  it  obstructs  it.  The  drain,  as  a  drain, 
would  be  better  without  it;  and,  iudeed,  in  times  of  flood, 
it  might  even  be  prejudicial  to  the  drainage,  by  obstruct- 
ing the  water.  It  is  true  that  it  is  not  lawful  to  make  a 
drain,  unless  the  bridge  is  also  made;  for  it  would  be  a 
public  nuisance  to  deprive  the  neighbourhood  of  the  ad- 
vantage of  a  common  king's  highway;  but  this  is  only  a 
legal  reason  for  the  makers  of  the  drain  being  allowed  to 
make  it,  and  is,  in  principle,  the  same  as  the  condition  of 
building  the  house,  or  doing  any  other  collateral  thing. 

I  think,  therefore,  that  the  bridge,  which  in  no  d^ree 
assists  the  drainage,  but  rather  tends  to  obstruct  it,  must 
be  built  of  bricks  subject  to  tax,  including  its  parapets 
and  wing-walla 

I  cannot  say  these  bricks  are  used  solely  for  the  purpose 
of  a  drain,  when  they  are  used  for  a  purpose  which  does 
not  facilitate  or  improve  directly  the  drainage  itself  I 
think,  therefore,  that  there  must  be  a  new  trial 

Pabke,  B. — ^The  question  in  this  case  arises  upon  the 
18th  section  of  the  2  &  3  Vict  c  24;  viz.  does  that  statute 
exempt  all  the  bricks  which,  on  the  evidence  on  the  trial, 
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were  used  by  the  defendant?    I  am  of  opinion  that  it       1B49. 
does  not.    It  does  not,  I  think,  exempt  those  which  were     Atp.-Ght. 
used  to  build  the  bridge,  either  the  arch  or  the  parapet,      ^^xxr. 
or  the  flank-walls,  rendered  necessary  by  the  bridge  being 
constructed. 

I  do  not  think  it  of  any  use  to  refer  to  the  prior  sta- 
tutes,— ^all  of  which  were  brought  before  us  in  the  argu- 
ment They  do  not  throw  much  light  on  the  18th  section, 
(the  section  in  question),  the  construction  of  which  I  own 
appears  to  me  to  be  clear;  and,  though  some  questions  of 
nicety  may  arise  in  adapting  it  to  the  facts  of  each  case, 
I  think  there  is  no  difficidty  in  this,  and  that  some  bricks 
hare  clearly  been  used  which  render  the  defendant  li- 
able to  the  penalty.  The  section  in  question  provides, 
that  it  shall  be  lawful  to  make  bricks  for  the  sole  purpose 
of  draining  wet  and  marshy  land,  without  being  liable  to 
duty:  "  provided  always,  that  it  shall  not  be  lawful  for  any 
person  to  make  use  of  such  bricks  for  any  other  purpose 
than  in  draining  wet  and  marshy  land,  and  in  constructing 
the  necessary  drains,  gouts,  culverts,  arches,  and  walls  of 
the  brickwork,  proper  and  necessarily  reqtdred  for  effecting 
and  maintaining  the  drainage  of  such  lands.'/ 

I  think  that  the  exemption  given  by  this  section  is  con- 
fined to  the  bricks  actually  used  in  the  construction  of  the 
drains  themselves,  and  the  works  therein  mentioned,  and 
the  brickwork  necessary  for  effecting  and  maintaining  them 
as  drains,  gouts,  &c.,  and  does  not  extend  to  bricks  used 
for  any  other  collateral  purposea 

Under  all  circumstances  under  which  the  drainage  takes 
place,  the  exemption  is  the  same,  and  is,  in  my  judgment, 
limited  in  all  cases  to  the  bricks  actually  used  in  the  very 
works  of  drainage. 

But  the  law  leaves  to  all  persons  the  ftdl  liberty  to  make 
smch  drains  as  they  please,  however  varying  in  situation, 
number,  depth,  width  of  construction,  however  judicious 
or  injudicious  the  principle  may  be  on  which  they  are  con- 
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1849.        structed^  however  great  the  waste  of  bricks  may  be  in  the 

ATT.-Qiir.     mode  of  constructioiL     A  man  may  make  ten  barrel  drains 

WujoR.      "^t®^  ^^®  ^P®^  drain  would  equally  well  answer,  and  be 

entitled  to  the  exemption  from  duty  for  all  the  bricks  he 

uses.    This  the  l^slature  leaves  to  the  discretion  of  each 

individual 

But  he  cannot  extend  this  exemption,  if  he  chooses, 
contemporaneously  with  making  the  drains,  to  make  other 
works  on  his  own  estate,  which  but  for  the  drainage  he 
woidd  not  have  made;  as,  for  instance,  bridges  over  drains 
on  his  own  land;  or  if,  as  the  price  of  being  permitted  to 
conduct  a  drain  through  his  neighbour's  land,  he  agrees  to 
build  a  wall  for  him,  or  to  make  any  other  species  of  brick- 
work, though,  without  so  doing,  he  could  never  have  made 
the  drain,  and  the  use  of  the  bricks  was  necessary,  in  one 
sense,  to  enable  him  to  do  so.  And  in  like  manner,  if  in 
a  private  act  of  Parliament  for  the  drainage  of  a  district^ 
the  legislature  stipulate  that  the  parties  shall  be  bound  to 
provide,  as  the  price  of  permitting  the  public  rights  of  way 
to  be  interfered  with,  that  bridges  shall  be  built,  all  the 
bricks  used  in  their  construction  would  not  be  exempt^  any 
more  than,  if  Parliament  had  provided  that  the  adven- 
turers should  erect  a  boat-house,  and  provide  a  boat  to 
ferry  across  a  wide  drain ;  or  indeed  that  they  should  build 
a  church  or  chapel  for  the  increased  population,  would  the 
bricks  used  for  these  purposes  be  exempt 

It  seems  to  me  that  the  exemption  is,  in  all  cases,  con- 
fined to  the  drains  and  works  themselves,  and  that  it  could 
never  be  extended  to  buildings  or  constructions  made  for 
a  collateral  purpose.    Therefore  there  must  be  a  new  trial 

Pollock,  C.  B. — ^In  this  case  I  have  the  misfortune  to 
differ  from  the  rest  of  the  Court  My  Brother  Rolfs  has 
most  fairly  and  accurately  stated  the  question,  at  the  open- 
ing of  his  judgment  I  shall  proceed,  therefore,  to  state 
what  appears  to  me  to  be  the  rule  under  which  the  law  is 
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to  be  administered,  i¥hich  relates  to  the  18th  section  of       1849. 
the  act  in  question. 

The  rule  I  am  prepared  to  lay  down  is  this,  that ''  drain- 
bricks''  may  be  used  in  constructing  drains,  and  all  gouts, 
culverts,  arches,  and  walls,  which  are  physically  or  legally 
necessary  for  the  existence  and  maintenance  of  the  drains; 
and  that  in  this  (as  in  every  other  case),  the  word  ''  necesh 
saiy"  does  not  mean  absohUely  necessary,  but  rea^onally 
necessary  with  reference  to  the  circumstances  of  the  case. 
My  learned  brothers  appear  to  think, — ^indeed,  they  have  so 
given  their  judgments, — ^that  the  actpermitsthe  useof  duty- 
free bricks  only  in  the  case  of  physical  necessity.  In  my 
judgment,  the  &amers  of  this  law  did  not  intend  to  pro- 
vide against  the  laws  of  natiu^,  in  utter  oblivion  and  for- 
getfulness  of  the  laws  of  the  land.  I  think  they  intended 
to  provide  for  any  exigency  that  might  arise  out  of  either. 
It  may  be  as  well  at  once  to  illustrate  this  position  by  an 
example  of  each  kind  of  necessity.  If  a  drain  has  to  be 
carried  across  boggy  land,  which  makes  foundation  walls, 
or  supports  of  considerable  depth,  necessary  to  its  security, 
or- if  it  crosses  a  valley  or  a  street,  or  the  deep  cutting  of  a 
railway,  so  as  to  require  support  from  below,  by  arches  or 
columns,  in  either  case  there  is  a  physical  necessity  for 
such  walls,  arches,  or  columns,  and  they  may  be  construct- 
ed of  duty-free  bricks,  as  well  as  the  drains  themselves. 
So,  if  a  large  open  drain  be  made  in  a  country  where  its 
existence  as  an  open  draia  would  be  dangerous  to  the 
lives  of  her  Majesty's  subjects,  who  might  be  passing  of 
right  on  a  public  or  private  way  near  to  it,  (or  even  might 
be  trespassing  where  no  way  existed,)  here,  I  think,  there 
is  a  legal  necessity  to  protect  the  public  from  danger;  and 
a  parapet  wall,  to  protect  at  once  the  public  and  the  drain, 
is  as  essential  a  part  of  such  drain  as  the  act  contemplates, 
as  is  the  portion  of  it  in  which  the  water  flows;  and  such 
a  wall  is  proper  and  necessary,  and  may  be  constructed  of 
duty-free  bricks,  without  incurring  a  penalty. 

VOL.  IIL  S  EXGH. 
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1849.  This  rule,  of  course,  excludes  any  work  not  bon&  fide 

erected  with  a  view  to  drainage,  and  excludes  anything 
done  under  any  mere  voluntary  contract  or  bargain,  and 
also  excludes  any  collateral  purpose,  such  as  my  Brother 
Alderson  has  referred  to  in  his  judgment  What  is  done 
must  reasonably  be  done  from  physical  necessity,  or  in  dis- 
charge of  some  legal  duty  or  obligation  immediately  and 
necessarily  arising  out  of,  and  connected  with,  the  making 
of  the  drain.  I  purpose  to  state  shortly  the  grounds  upon 
which  I  have  come  to  this  conclusion. 

I  think  nothing  whatever  directly  turns  on  the  local  act 
in  respect  of  the  remission  of  duty.  The  commissioners, 
by  the  97th  section  of  their  act,  are  authorised  to  make 
bridges,  but  bridges  are  not  mentioned  in  the  Excise  Act 
Arches  alone  are  mentioned  as  capable  of  being  made  of 
duty-free  bricks.  I  do  not  think  that  the  commissioners  are, 
for  this  reason,  entitled  to  make  any  bridges  they  may  think 
necessary,  who,  imder  their  act,  are  empowered  to  do  many 
things,  which,  without  that  act,  they  could  not  accomplish; 
but,  with  reference  to  exemption  from  the  duty  on  bricks, 
I  think  they  stand  in  the  same  situation  as  any  other  of 
her  Majesty's  subjecta  The  act,  however,  removes  any 
impediment  that  may  arise  from  the  want  of  consent,  and 
enables  them,  as  matter  of  public  right,  to  cross  public 
ways,  and  to  enter  private  lands,  and  construct  such  works 
as  they  may  think  necessary.  Their  acts,  therefore,  are 
done,  not  by  way  of  bargain  and  arrangement  with  any  one, 
but  as  of  public  right,  and  under  the  authority  of  the  law. 
My  learned  brothers  have  alluded  very  shortly  to  the 
statutes  upon  this  subject  I  will  just  mention,  that  the 
first  statute  I  find  on  the  subject  of  bricks,  is  the  5  Geo.  4, 
c  75,  a  9.  There  had  previously  been  other  statutes  giving 
an  exemption  from  duty  to  drain-tiles;  but  I  believe  this  is 
the  first  statute  which  gives  such  an  exemption  in  respect 
of  bricka  The  privilege  given  by  that  statute  was  very 
small     It  required  that  the  bricks  should  be  made  upon 
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the  land  it  was  intended  to  drain, — ^not  a  very  easy  clause      J[849,^ 
to  comply  with,  for  certainly  each  brick  could  not  be  made     ATT.-Gsir. 
on  the  land  it  was  intended  to  drain.     There  is,  however,      walkxb. 
this  condition,  that  the  bricks  must  be  made  upon  the  land, 
or  within  a  quarter  of  a  mile. 

The  next  statute  is  7  Geo.  4,  c.  49,  s.  8,  by  which  it  il 
made  lawful  to  make  tiles  or  bricks  for  the  sole  purpose  of 
draining  wet  op  marshy  land;  and  that  purpose  alone  was 
meotioiied  in  that  act  of  Parliament  The  use  of  the  bricks 
for  any  other  purpose  than  that  of  draining  wet  or  marshy 
land,  subjected  the  user  to  the  penalty.  In  that  statute 
there  was  no  mention  of  arches,  or  walls,  or  of  brickwork 
in  general,  but  the  only  general  purpose  mentioned  was 
draining  ''wet  or  marshy  land'"  If  the  present  statute 
had  contained  merely  the  same  expressions,  it  is  very  pos- 
sible that  I  might,  in  putting  a  construction  upon  it,  have 
concurred  in  the  judgment  which  my  learned  brothers 
have  pronounced.  But  the  18th  section  of  the  act  in 
question,  the  2  &  3  Vict  c.  24,  contains  words  that  are 
not  to  be  found  in  any  prior  statute.  The  present  sta- 
tute adds  these  words  in  substance,  that  duty-free  bricks 
may  be  used  ''  in  constructing  the  necessary  drains,  gouts, 
culverts,  arches,  and  walls  of  the  brickwork  proper  and 
necessarily  required,"  which  I  think  must  be  read,  in  point 
of  necessity,  reasonably  required  for  the  effecting  and  main- 
taining the  drainage  of  such  lands.  I  think  it  may  be  well 
argued,  that  the  introduction  of  the  new  words  was  in- 
tended to  introduce  new  matter;  and  as  the  7  Geo.  4  had 
certainly  much  improved  on  the  liberality  of  the  5  Geo.  4,  so 
experience  of  the  beneficial  effects  of  draining  gave  rise  to 
the  larger  expressions  of  the  more  recent  statuta  StiQ 
the  question  occurs,  what  is  the  true  legal  construction  of 
the  statute,  as  it  is  now  framed?  The  object  of  the  statute 
(in  this  part  of  it)  was,  to  encourage  the  drainage  of  wet 
and  marshy  lands,  for  the  general  public  benefit  of  the 
whole  kingdonL    It  ought,  therefore,  in  my  judgment^  to 

s2 
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Id^        receive  the  largest  and  most  liberal  construction  that  any 
of  the  words  found  in  it  are  capable  of  receiving.     It  is 
not  a  statute  passed  to  alter  or  derogate  from  the  common 
law;  and  therefore  there  is  no  pretext  for  viewing  it  with 
jealousy,  and  making  it  effect  as  little  as  possible,  or  for  as- 
signing to  it  a  minimum  of  meaning.    It  was  passed  in  the 
liberal  spirit,  and  with  the  enlightened  view,  of  suspending 
a  tax,  in  order  to  render  available  all  the  resources  of  the 
country,  and  to  bring  into  cultivation  land  which  other- 
wise might  lie  barren.     I  think  we  are  bound  to  construe 
the  law  in  the  same  enlightened  and  liberal  spirit  in  which 
it  was  framed,  and  to  give  the  fullest  effect  to  every  word 
in  it     And  I  think  the  expression  to  be  found  in  Lord 
Coke,  in  Heydoris  ease  (a),  and  repeated  in  the  Magdalea 
CoUege  case  (6),  applies  here:  "  The  office  of  judge  is  always 
to  make  such  construction  as  to  suppress  the  mischief  and 
advance  the  remedy,  and  to  suppress  subtle  inventions  and 
evasionsfor  the  continuance  of  the  mischief,  and  to  add  force 
«nd  life  to  the  cure  and  remedy,  according  to  the  true  inten- 
tionof  themakersof  the  act,  pro  bono  publico.''  And  I  think 
the  maxims  that  are  to  be  found  in  Baa  Abr.,  tit  "Statute/' 
on  the  rules  to  be  observed  in  the  construction  of  statutes, 
strongly  apply  to  this  case:  ''Such  a  construction  ought 
to  be  put  upon  a  statute,  as  may  best  answer  the  intention 
which  the  makers  of  it  had  in  view;  for,  qui  hseret  in  li- 
ter&  hseret  in  cortice."    The  intention  of  legislators  is  some- 
times to  be  collected  from  the  cause  or  necessity  of  making 
A  statute,  sometimes  from  other  parts  of  the  same  statute, 
and  sometimes  from  foreign  circumstances.  Whenever  this 
can  be  discovered,  it  ought  to  be  followed  with  reason  and 
discretion  in  the  construction  of  the  statute,  although  sach 
construction  seem  contrary  to  the  letter  thereof    I  do  not 
and  cannot  doubt,  that  it  was  the  intention  of  the  l^sla- 
ture,  that  all  brickwork,  within  the  meaning  of  the  words 

(a)  3  Rep.  7.  {h)  11  Rep.  73. 
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of  the  act,  necessary  for  draining,  should  be  constructed        1849. 
with  duty-free  bricks,  and  that  it  was  not  intended  to  give     att.-Qmk. 
the  stinted  benefit  of  doing  part  of  the  work  with  duty-free      walkeb, 
bricks,  and  paying  a  tax  for  the  remainder,  which  was 
equally  necessary.    Kor  was  it  intended  to  give  the  power 
of  squandering  bricks  upon  a  lengthened  and  unnecessary 
tunnel  or  barrel-drain,  as  some  compensation  for  denying 
the  convenience  and  economy  of  an  arch  or  bridge,  unless 
it  was  constructed  of  taxed  bricks;  nor  do  I  think  the 
legislature  intended  the  laws  of  nature  to  be  obeyed,  and 
at  the  same  time  made  no  provision  for  obeying  the  laws 
of  the  land. 

But  to  proceed  to  some  of  the  details  to  which  the  judg- 
ment of  the  Court  applies — I  mean  the  case  of  parapets 
or  arches  by  the  side  of  or  under  which  the  drain  is  to 
traverse  It  is  manifest,  and,  I  think,  is  conceded  on  all 
hands,  that  the  privilege  of  using  duty-free  bricks  is  not 
limited  to  the  mere  water-course  itself,  that  is,  to  the  por- 
tion of  the  entire  work  itself  where  the  water  runs;  for  if 
the  ground  require  it,  a  brick  foundation  may  be  made, 
the  depth  of  which  may  be  commensurate  with  the  necessity 
that  calls  for  it.  If  a  deep  place  is  to  be  crossed,  (whether 
valley,  ravine,  deep  cutting,  or  street),  supports  may  be 
made  of  "drain-bricks,"  whether  by  walls  or  arches,  accord- 
ing to  the  most  convenient  mode  of  supporting  the  drain, 
which  then  becomes  a  sort  of  aqueduct.  If  it  pass  under 
a  hill  or  under  houses  or  buildings,  the  arch  above  must 
be  constructed  with  reference  to  the  incumbent  weight, 
and  the  side  walls  with  reference  to  the  lateral  pressure, — 
not  merely  to  use  the  bricks  for  the  single  purpose  of  al- 
lowing the  water  to  flow.  In  short,  wherever  the  use  of 
bricks  is  necessary  to  overcome  a  diflSculty  or  impediment, 
and  to  prevent  danger  or  give  security,  duty-free  bricks 
may  be  used;  the  only  limit  to  their  use  being  the  extent 
of  the  necessity  which  gives  rise  to  their  use  at  alL  If, 
then,  it  be  established  that  duty-free  bricks  may  be  used 
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to  overcome  any  physical  difficulty,  or  to  gaard  against 
any  physical  danger,  let  us  see  whether  cases  may  not  and 
Walkkb.  ™^8*  ^^*  occur,  in  which  moral,  social,  or  legal  grounds 
may  be  presented  for  the  use  of  '^drain-bricks"  in  construct- 
ing works  connected  with  drains,  although  not  physically 
necessary.  If  there  were  any  general  law,  that  for  some  rea- 
son all  drains  must  be  made  of  a  certain  thickness,  though 
not  necessary  to  their  existence  as  drains,  or  their  effi- 
ciency as  such,  can  it  be  doubted  that  drain-bricks  might 
be  used  through  the  whole  thickness?  Could  it  be  suc- 
cessfully contended,  that  *'  drain-bricks''  could  be  used  for 
that  part  only  that  was  necessary  for  draining,  and  that 
the  superfluous  thickness  required  by  law  should  be  made 
with  duty-paid  bricks?  So,  if  for  sanitary  purposes  it  were 
enacted  by  statute,  that  all  drains,  if  open,  should  have  a 
high  wall  on  each  side  of  them,  I  am  clearly  of  opinion 
that  the  wall  so  required  by  law  would  be  a  necessary 
part  of  the  drain,  and  might  (as  well  as  the  mere  water- 
course) be  constructed  of  duty-free  bricka  But  by  llie 
common  law,  without  any  statute,  a  drain  must  not  be  a 
nuisance, — ^must  not  be  so  constructed  as  to  endanger  life 
or  property;  and  if  a  convenient  parapet-wall  be  essential 
to  its  lawful  existence  in  particular  cases,  and  to  its  not 
being  a  nuisance,  dangerous  to  life,  health,  or  property,  such 
parapet-wall  is  in  point  of  law,  as  necessary  to  the  drain 
as  the  foundation  upon  which  it  rests,  or  the  arch  that 
prevents  the  earth  above  it  from  crumbling  into  it  and 
destroying  it  is  physically  necessary;  and  such  work  may 
therefore,  in  my  judgment,  be  made  of  duty-free  bricks  as 
well  as  the  water-way  itself,  otherwise  the  permission  to 
make  the  drain  with  duty-free  bricks  is  illusory,  and  the 
subject  who  has  entered  upon  the  task  of  draining  lands, 
on  the  faith  that  whatever  brickwork  was  necessaiy  might 
be  constructed  of  duty-free  bricks,  finds  he  must  complete 
the  work  with  taxed  bricks.  This  consideration  appears 
to  me  to  dispose  of  all  the  cases  where  parapet-walls  have 
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been  made  to  drains,  with  a  view,  bona  fide,  to  protect  at  ^  1849. 
once  the  drain  from  the  public  and  the  public  from  the 
drain.  I  cannot  say  that  the  case  of  bridges  is  equally 
clear.  If  the  word  ''bridge''  had  been  actually  used,  I 
presume  there  would  have  been  no  doubt;  but  what  are 
the  bridges  in  this  case,  but  arches  necessarily  required  to 
enable  the  drain  to  pass  under  the  public  way?  and  I  can- 
not, in  principle,  distinguish  between  the  passing  a  drain 
over  a  valley,  deep  cutting,  or  public  street,  and  passing  it 
under  a  public  way.  In  the  former  case,  I  believe,  it  is 
admitted  that  an  aqueduct  may  be  made  to  support  the 
drain.  In  my  judgment,  in  the  latter  case,  a  bridge  may 
be  made  to  enable  the  drain  to  pass  under  the  public  way. 
It  seems  to  me  to  be  admitted,  that  a  barrel-drain  may  be 
made  in  order  to  pass  the  drain  under  the  public  way.  If 
so,  why  not  a  bridge?  The  real  nature  of  the  construction 
seems  to  be  mistaken.  It  is  this: — ^not  that  the  bridge  is 
made  that  the  public  may  pass  over  the  drain,  but  the 
bridge  is  made  that  the  drain  may  pass  under  the  public 
way;  and  it  could  not  pass  under  without  it.  The  bridge 
is,  therefore,  essentially  necessary  to  the  drain.  I  own  I 
cannot  see  the  distinction  taken  in  my  brother  Alderaon's 
judgment,  whether  the  necessity  for  the  bridge  arises  be- 
fore or  after.  I  think  in  either  case  the  doctrine  equally 
applies,  and  herein,  I  think,  is  the  fallacy  of  a  different 
view  of  the  subject: — ^it  is  supposed  that  the  arch  or 
bridge  is  made  for  the  accommodation  of  the  publia  In 
my  judgment  it  is  no  such  thing.  The  arch  is  made  singly 
and  solely  that  the  drain  may  go  under  it  The  drain  is 
not  merely  the  "sine  qu&  non,''  but  it  is  actually  the  causa 
causaDS  of  the  erection  of  the  arch,  and  necessarily  in 
point  of  law  compels  the  use  of  bricks.  I  think,  therefore, 
that  the  construction  of  the  act,  which  would  allow  the 
lower  part  of  the  work  necessary  to  take  the  drain  across 
the  public  way  to  be  made  of  drain-bricks,  but  would 
compel  the  upper  part  of  the  work  (call  it  by  what  name 
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1649.        you  will,  tunnel,  barrel-drain,  arch,  or  bridge)  to  be  made 

An.-QsK.      of  dutj-paid  bricks,  is  too  narrow  and  technical,  (if  indeed 

Walkxb.      ^*  ^®  ^^^^  technical),  and  overlooks  the  principle  upon 

which,  in  mj  judgment,  this  statute  was  framed,  namely, 

for  the  extension  of  drains  for  the  general  benefit  of  the 

kingdom. 

The  practice  of  former  times  is  conformable  to  this; 
and  it  was  proved  on  the  trial  that  one  of  the  old  bridges, 
which  it  became  necessary  to  enlarge  on  widening  the 
drain,  had  been  in  fact  constructed  of  drain-bricks.  I  think, 
therefore,  if  an  artificial  drain  is  to  cross  a  public  way, 
and  the  public  way  cannot  lawfully  be  stopped  or  impeded 
by  the  drain,  that  the  proper  and  reasonable  means  that 
skilful  engineering  would  select  to  pass  the  drain  under 
the  public  way  may  be  adopted,  whether  by  bridge  or  bar- 
rel-drain; and  that  in  such  a  case  a  bridge,  such  as  these 
bridges  were,  of  single  arches,  is  directly  within  the  very 
words  of  the  act;  for  it  is  "  an  arch  proper  and  necessarily 
required  for  the  effecting  and  maintaining  the  drainage." 
Those  who  framed  the  statute  must  have  been  aware  that 
any  system  of  drainage  must,  to  be  effectual,  extend  for 
some  distance,  and  of  necessity  must  intersect  many  pub- 
lic and  private  ways.  I  cannot  impute  to  them  the  de- 
liberate intention  of  compelling  those  who  had  to  cross 
public  or  private  ways  to  do  so  exclusively  by  means  of 
tunnels,  barrel-drains,  or  culverts,  and  to  abstain  from 
making  an  arch,  (except  with  taxed  bricks),  though  the 
arch  might  obviously  be  the  best,  the  most  economical, 
and  the  most  convenient  mode  of  making  the  drain  across 
the  way,  public  or  private.  I  think  the  word  "  arch,"  found 
in  this  section,  is  placed  there  expressly  with  the  intention 
of  allowing  arches  to  be  made  for  this  among  the  other 
purposes  for  which  an  arch  may  be  useful;  and  I  think  it 
forms  no  objection,  that  such  an  arch  may  be  called  a 
"  bridge,"  and  that  the  word  "  bridge  "  itself  does  not  oc- 
cur in  the  section.  It  was,  however,  very  confidently  urged 
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at  Nisi  Prius,  that  even  if  a  bridge  could  be  considered  as  ^  1849. 
merely  the  upper  part  of  a  barrel-drain,  as,  I  own,  I  think 
in  some  sort  it  may,  and  therefore  capable  of  being  made 
of  duty-free  bricks^  the  parapet-walls  of  the  bridge  could 
not  be  considered  as  necessary;  but  to  that,  I  think,  an 
answer  has  already  been  giren,  that  where  the  law  au- 
thorises a  thing  to  be  done,  it  authorises  it  to  be  done  le- 
golly y  perfec&yy  and  in  suck  a  manner  aa  not  to  endcmger 
the  public  heaUh  or  safety. 

On  the  whole,  therefore,  I  am  of  opinion  that,  the  ob- 
ject of  the  statute  being  to  encourage  the  draining  of  wet 
lands,  in  order  to  increase  the  prosperity  and  promote  the 
public  welfare  of  the  country,  it  is  our  duty  to  put  as  large 
and  liberal  a  construction  as  the  language  used  can  enable 
us  to  give  to  it ;  and  as  the  language  of  the  act  is,  that  '^the 
necessary  drains,  gouts,  culverts,  arches,  and  walls  of  brick- 
work, proper  and  necessarily  required  for  effecting  and 
maintaining  the  drainage,''may  be  made  of  duty-free  bricks, 
I  think,  if  the  walls  and  arches  complained  of  were  proper 
and  necessarily  required,  whether  by  physical  necessity  or 
by  the  law  of  the  land — ^if  they  were  immediately  con- 
nected with  and  arising  out  of  the  making  of  the  drain,  so 
that,  physically  or  legally,  the  one  could  not  be  made  or 
exist  without  the  other,  that  the  defendant  is  entitled  to 
our  judgment;  but  as  the  majority  of  the  Court  is  of  a 
different  opinion,  there  must  be  a  new  trial 

Rule  absolute. 
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Jan.  23.  Stilwell  v.  Clabke  and  Others. 

A  plaintiff,  be-  JL  ALFO  URD,  Seijt,  had  obtained  a  rule  calling  on  the 
irai't^^in'  plaintiff  to  shew  cause  why  all  proceedings  in  this  action 
execution  under  gho^ld  not  be  Stayed  until  the  defendants'  costs  in  a  former 

a  ca.  n.  sor  the  ^ 

costs  of  the  ao-  actiou  for  the  same  cause  should  be  paid.  It  appeared  from 
dischaiged  bom  the  affidaTits,  that  in  1845  an  action  had  been  brought 
TO^hCT^o^M-  ^y  *^®  plaintiff  in  the  Court  of  Common  Pleas,  against  the 
^tion,  under      defendants,  for  the  same  cause;  that  the  sum  of  1522L  costs 

the  InsolTent 

Debtors  Act:  was  taxed  against  the  plaintiff;  that  the  plaintiff  had  been 

stayed  the  pro-  taken  in  execution  for  those  costs;  and  that  she  thereupon 

^^^0^  petitioned  the  Court  for  the  Relief  of  Insolvent  Debtors 

bi^ht  bj  the  for  her  discharge ;  that  the  defendants  were  inserted  in  the 

the  same  de-  plaintiffs  Schedule  as  creditors  for  the  above-mentioned 

Mmeattise,un-  ^™5  ^^^  *^**  *^®  plaintiff  had,  upon  that  petition,  been 
2  p*yni€^^    discharged  firom  custody  by  the  said  Court 
^Hr.   '       Against  this  rule 

Lush  now  shewed  cause. — ^The  plaintiff  has  satisfied  the 
costs  in  the  former  action,  for  she  has  been  imprisoned  for 
those  costs.  Then  the  question  is,  whether  her  discharge 
by  the  Insolvent  Debtors'  Act  makes  any  difference.  It 
is  submitted  that  it  does  not  In  Beaven  v.  Robins  (a),  a 
plaintiff,  being  nonsuited,  was  taken  in  execution  by  the 
defendant  for  the  costs,  and  whilst  in  execution  brought 
another  action  for  the  same  cause;  and  the  Court  there  re- 
fused to  stay  further  proceedings  in  the  second,  until  the 
costs  of  the  first  action  were  paid.  AhboUy  C.  J.,  there  said, 
''I  think  the  objection  to  this  rule  is  unanswerable.  Here  the 
plaintiff  is  actually  in  execution  for  the  costs  of  the  former 
action:  you  can  have  no  more  than  his  body."  And  Bay- 
lei/y  J.,  said,  ^'  The  plaintiff  may  happen  to  have  no  other 
means  of  paying  the  costs  of  the  former  action,  unless  he 

(a)  8  Dowl.  &  Ryl.  42. 
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recoYers  in  this  suit"  On  the  principle  acted  upon  in  that .  1849. 
case,  namely,  that  the  taking  of  the  body  of  the  debtor  in 
execution  for  the  debt,  acts  as  a  satisfaction  of  the  debt,  the 
plaintiff  here  is  to  be  considered  as  having  satisfied  the  costs 
in  question.  At  common  law,  even  where  a  party  dies  in 
execution,  the  debt  is  held  to  be  satisfied.  In  Doe  d.  Heigh- 
ley  y.Harland  (a),  where  an  action  of  ejectment  was  brought 
by  the  plaintiff,  who  was  son  and  heir  of  the  lessor  of  the 
plaintiff  in  another  action,  and  the  lessor  in  the  first  ac- 
tion  had  been  discharged  as  an  insolvent  whilst  in  custody 
under  attachment  for  non-payment  of  such  costs,  the  Court 
of  Queen's  Bench  stayed  proceedings  in  the  second  action, 
until  the  costs  of  the  first  action  were  paid.  But  in  that 
case,  the  party  had  been  taken  by  attachment,  and  not 
under  a  ca.  sa.  Lord  Denmariy  C.  J.,  there  said,  "Now  that 
dischaige  is  no  actual  satisfaction,  and  as  the  only  mode  by 
which  a  defendant  in  ejectment  can  get  his  costs,  is  by  at* 
tachment,  it  is  not  like  the  case  of  a  person  taking  his 
debtor  under  a  ca.  sa.,  when  he  might  have  sued  out  a  fi.  fa."' 
In  Doe  d.  Standith  v.  Roe  (6),  where  a  second  ejectment  was 
brought  by  the  assignee  of  the  estate  of  an  insolvent  debtor, 
the  first  action  having  been  brought  by  the  insolvent  him- 
self, the  Court  of  King's  Bench  stayed  the  proceedings  in 
the  action  by  the  assignee,  until  the  costs  in  the  first  ac- 
tion were  paid.  But  it  does  not  appear  that  in  that  case 
the  insolvent  debtor  was  taken  in  execution  for  those 
costs.  Upon  the  ground,  therefore,  that  the  plaintiff  has 
satisfied  the  costs  in  the  original  action,  this  rule  ought  to 
be  discharged. 

Pollock,  C.  B. — ^I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute. 

Pabke,  B. — ^The  present  case  is  distinguishable  from  that 
of  Beaven  v.  Robins,  in  the  Court  of  Eing^s  Bench.     Here 

(a)  10  A.  ^  £.  761.  Jfi)  5  B.  &  Ad.  878. 


266 


EZOHBQTTEB  KEPOBT& 


1849. 


the  party,  upon  her  own  application,  has  obtained  her  dis- 
charge from  the  Insolvent  Debtors  Court,  and  therefore 
has,  by  her  own  act,  put  an  end  to  the  execution,  which 
would  have  operated  as  a  satisfaction  of  the  debt 

Aldebson,  B.,  and  Platt,  B.,  concurred 

Rule  absolute. 

TalfourA^  Serjt,  in  support  of  the  rule,  was  not  called 
upon. 


Jan.  27. 

A  chiiplain  of 
one  of  the  Cha- 
peU  Boyal,  ap- 
pointed to  the 
office  in  the 
reign  of  Will.  4, 
and,  on  the  de- 
mise of  the  ao- 
TeFeign,  not 
re-appointed, 
there  being 
evidence  that  no 
reappointment 
is  neoesaary, 
and  haying 
acted  in  that 
omacity  since— 
HM  priyi- 
leged  firom 
arrest. 


Habtbt  v.  Dakik& 

JL/  JJSH  had  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant,  who  had  been  taken  in 
execution  under  a  writ  of  ca.  sa.  at  the  suit  of  the  plaintiff, 
should  not  be  discharged  out  of  the  custody  of  the  sheriff 
of  Devonshire,  on  the  ground  that  the  defendant  was  one 
of  the  priests  in  ordinary  of  her  Majesty's  Chapels  Royal, 
and  therefore  privileged  from  arrest 

It  appeared  from  the  affidavits,  that  the  defendant  was 
appointed,  in  the  reign  of  William  IV,  one  of  the  priests  in 
ordinary  of  his  Majesty's  Chapels  Royal;  that,  upon  the 
occasion  of  her  present  Majesty's  coronation,  he  had  of- 
ficiated in  that  capacity;  that,  at  her  Majesty's  marriage, 
he  was  in  receipt  of  salary  as  such ;  that  his  name  ap- 
peared in  the  books  of  the  Lord  Steward  of  the  Queen's 
Household;  and  that,  from  a  search  in  those  books,  no  in- 
stance could  be  found  of  the  re-appointment  of  a  priest  in 
ordinary,  on  the  commencement  of  a  new  reign.  There 
were  also  annexed  to  the  affidavits  a  certificate  from  the 
sub-dean  of  the  Chapels  Royal,  stating  that  the  defend- 
ant had  been  sworn  in  as  one  of  the  priests  in  ordinary 
of  the  Chapels  Royal  in  the  reign  of  his  Majesty  Wil- 
liam IV,  and  a  letter  from  the  Bishop  of  London,  in 
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asflwer  to  an  application  of  the  defendant's  attorney,  re-  ^  1849. 
questing  to  be  informed  whether  it  was  customary,  upon 
the  demise  of  the  Sovereign,  to  re-appoint  such  priest,  that 
no  re-appointment  was  necessary,  and  that  "  the  warrant 
given  by  the  dean  of  the  Chapels  Royal  continues  in  force 
till  it  is  revoked." — He  cited  Bym  v.  Dibdin  (a)  and  Win- 
ter V.  Dibdin  (b). 
Against  this  rule 

Baddey  now  shewed  cause. — The  defendant  is  not  en- 
titled to  be  discharged  out  of  custody.     In  the  first  place, 
it  does  not  distinctly  appear  from  these  affidavits  that  the 
defendant  ever  was  appointed  chaplain.    There  is  only  the 
certificate  of  the  sub-dean.     This  is  a  warrant  office;  and 
there  is  no  evidence  of  the  original  warrant     He  may 
have  been  merely  a  deputy  of  the  Bishop  of  London.    In 
the  second  place,  it  does  not  appear  that  he  was  ever  re- 
appointed to  his  office  upon  the  demise  of  his  Majesty 
William  lY.     It  does  not  appear  how  long  his  office  was 
to  continue.     In  the  case  of  Bym  v.  DMlin,  the  question 
arose  in  the  reign  in  which  the  defendant  had  been  ap- 
pointed, and  therefore  there  was  no  question  as  to  the 
necessity  of  a  re-appointment    So  also,  in  the  other  case 
of  Winter  v.  Dibdin,  the  affidavits  distinctly  stated  that 
the  defendant  had  been  re-appointed  as  one  of  her  Ma- 
jesty's chaplaina    [Alderson,  B. — Here  the  defendant  acted 
as  a  chaplain  at  the  coronation  of  her  Majesty.    It  also  ap- 
pears that  all  these  chaplains  are  entered  in  the  books  at 
the  Lord  Steward's  office,  and  receive  salaries;  that  these 
books  have  been  searched,  and  that  no  instance  of  a  re- 
appointment on  the  demise  of  a  Sovereign  has  been  found 
Surely  this  is  sufficient  evidence  to  satisfy  us  on  the  present 
application,  that  do  re-appointment  is  necessary.] 

Pollock,  C.  B. — I  was  at  first  disposed  to  look  narrowly 

(a)  1  Or.  M.  &  R.  821.  {b)  13  M.  A  W.  25. 
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into  the  question  before  us;  but  I  now  think  that  the  de- 
fendant is  entitled  to  be  discharged  I  do  not  think  the 
present  case  is  distinguishable  fix>m  that  of  Winter  t.  DHh 
din.  The  only  difference  between  the  two  arises  out  of  the 
question  whether  a  re-appointment  is  necessary  or  not; 
and  we  have  some  evidence  that  it  is  not.  The  defendant, 
moreover,  has  performed  the  duties  of  his  office  during  the 
present  reign.  He  also  states  that  he  is  in  actual  receipt 
of  his  salary.  These,  with  the  other  facts  disclosed  in  the 
affidavits,  are  sufficient  to  satisfy  me  that  the  defendant 
is  entitled  to  his  discharge. 


The  other  Barons  (a)  concurred. 


Rule  absolute. 


Lushy  in  support  of  the  rule,  was  not  called  upon. 


(a)  Parke f  B.,  Aldersoriy  B.,  and  Rolfey  B. 


Jan,  17. 

It  is  not  inci- 
dent to  the  em- 
ployment of  a 
station-master, 
or  other  ser- 
vants of  a  Bail- 
way  Company, 
that  they 
should  bind  the 
Company  by 
contracts  for 
Buigical  attend- 
ance on  injured 
rassengers. 
The  Company, 
therefore,  are 
not  liable  for 
such  attend- 
ance, without 
evidence  of  ex- 
press authority 
to  their  servant 
to  employ  the 
suigeon. 


Cox  V.  The  Midland  Couitties  Railway  CoHPAinr. 

A.SSUMPSIT  for  work  and  labour  as  a  surgeon. — ^Plea, 
non  assumpsit,  upon  which  issue  was  joined. 

At  the  trial,  before  Mavle^  J.,  at  the  Warwick  Spring 
Assizes,  1848,  it  appeared  that  the  action  was  brought  bj 
the  plaintiff,  a  surgeon,  against  the  Midland  Counties  Rail- 
way Company,  incorporated  by  act  of  Parliament^  to  recover 
compensation  for  a  surgical  operation  performed  under  the 
following  circumstances: — ^At  the  Whittington  station  of 
the  Midland  Counties  Railway,  a  labourer  named  Higgins, 
who  had  taken  a  ticket  for  a  parliamentary  train,  was  told 
by  the  guard  to  get  into  a  truck,  and  whilst  he  was  doing  so 
the  signal  was  given,  and  the  train  moved  on,  in  consequence 
of  which  Higgins  was  thrown  down,  and  the  wheels  went 
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oyer  his  leg.     He  was  picked  up  and  taken  to  a  neighbour-        1649. 

ing  public-house,  and  the  railway  guard  told  a  labourer  to        cox 

fetch  Mr,  Davis,  who  was  the  usual  surgeon  of  the  Company,    ^^j^  Midlahd 

Mr.  Davis  came,  and,  seeing  the  case  a  serious  one,  sent  his    ^^^"*™ 

,      ,  Railway  Go. 

son  to  acquaint  the  station-master,  at  Birmingham,  that 

he  wished  to  have  the  assistance  of  the  plaintiff,  who  was 
an  eminent  hospital  surgeon  at  Birmingham.  The  sta- 
tion-master, who  acted  as  chief  officer  there  of  the  pas- 
senger and  other  departments,  desired  that  every  attention 
should  be  paid  to  the  man;  and,  in  consequence,  the  plain- 
tiff was  dispatched  by  special  train  to  Whittington,  where 
he  performed  successfully  the  operation  in  question.  It  was 
shewn  that,  on  three  former  occasions,  the  Company  had 
paid  the  bills  of  other  surgeons  for  attendance  on  persons 
injured  on  the  line;  but  it  did  not  appear  by  what  servants 
of  the  Company  the  orders  in  those  cases  had  been  given. 
One  of  these  instances  of  payment  occurred  when  the  pre- 
sent Company  existed  as  the  Derby  and  Birmingham  Rail- 
way Company,  since  which  it  had  been  amalgamated  with 
some  others  into  its  present  form.  In  that  case  a  passenger 
and  his  servant  were  injured,  in  another  of  the  cases  a  rail- 
way servant  was  injured,  and  the  nature  of  the  third  did  not 
clearly  appear.  It  was  contended  by  the  counsel  for  the  de- 
fendants, that  the  Company  were  not  liable  in  this  action, 
inasmuch  as  the  servants  of  the  Company  had  no  authority 
to  bind  them  by  contracts  of  this  description ;  and  second- 
ly, that  the  Company  could  not  enter  into  such  contracts, 
except  by  deed  under  their  common  seal  The  learned 
judge  directed  a  verdict  for  the  plaintiff,  reserving  leave 
for  the  defendants  to  move  to  enter  a  nonsuit 

Ewmfreyy  in  last  Easter  Term,  obtained  a  rule  nisi  ac- 
cordingly;  against  which 

Whitehwrst  and  Haye&  shewed  cause,  (Dec.  8). — It  is 
conceded  that,  in  general,  a  corporation  can  only  con- 
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1849.  tract  hj  deed  under  their  common  seal    But  that  rule 

Cox  is  subject  to  exceptions,  some  of  which  have  been  re- 

Thi  MroLASD  ^^HP^^  from  the  earliest  times.     Thus,  a  corporation 

Ck>uHTXBB  aggregate  may,  without  deed,  do  small  acts,  as  retain  a 

Bjlilwat  Co* 

servant,  cook,  butler,  &c.,  or  authorise  another  to  drive 
cattle,  kindle  a  fire,  &a :  Com.  Dig.  "  Franchises ''  (K  13), 
Horn  V.  Ivy  (a),  Anonymous  (b).  Again,  thej  maj  act 
without  seal  in  matters  of  urgency,  as  to  appoint  a  bailiff  to 
distrain  cattle  damage  feasant,  otherwise  the  cattle  might 
escape:  Manbyy.  Long{c).  Or,  if  a  corporation  be  bound 
to  repair  a  sea  wall,  and  the  sea  suddenly  breaks  in,  so 
that,  unless  the  wall  be  immediately  repaired,  the  whole 
country  would  be  inundated,  and  the  corporation  com- 
pelled to  make  compensation  for  the  damage,  their  bailiff 
living  on  the  spot  might,  without  command,  employ  work- 
men to  repair  the  wall  [Parke,  B. — Are  not  those  in- 
stances confined  to  corporations  with  a  head?]  The  prin- 
ciple of  the  exception  in  matters  of  urgency  would  apply 
equally  to  all  corporations.  Another  class  of  exceptions 
is  that  of  trading  corporations,  who  have  power  to  nmke 
contracts  relating  to  the  trade  they  carry  on,  without  af- 
fixing the  common  seal:  Tarborough  v.  2%^  Bank  of  Eng- 
land (d)y  Hall  V.  The  Mayor  of  Swansea  (e),  Beverly  v. 
Ths  Lmcoln  Oas  Light  Company  (/),  Church  v.  The  Im- 
perial Oas  Light  Compway  {g\  Oibson  v.  The  East  India 
Company  {h).  In  considering  the  extent  to  which  these 
exceptions  should  be  carried,  regard  must  be  had  to  the 
nature  of  the  corporation,  and  to  the  age  in  which  we  live. 
The  employment  of  a  station-master  is  similar  to  that  of 
the  ordinary  servants  mentioned  in  the  old  authorities, 
and  he  would  have  the  same  power  to  bind  the  corpora- 


(a)  1  Vent.  47.  (e)  6  Q.  B.  626. 

(J)  1  Salk.  191.  (/)  6  A.  A  E.  829. 

(c)  3  Lev.  107.  (^)  Id.  846. 

(d)  16  East,  6.  (A)  a  Bing.  K.  0.  270. 
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don  by  all  contracts  incident  to  his  employment  Or,  at  1849. 
all  events,  the  case  falls  within  the  two  latter  exceptions,  cox 
and  the  Company  might,  without  any  instrument  under  ^^^  iliouLn 
seal,  appoint  the  various  servants  necessary  for  carrying  «^'""""?, 
out  the  purposes  for  which  the  Company  was  incorporated; 
and  those  servants  would  have  an  implied  authority  to 
act  in  all  cases  of  urgency,  or  in  any  matter  likely  to  be 
prejudicial  to  the  interests  of  the  Company.  It  is  the 
uniform  practice  of  railway  companies  to  contract  with- 
out deed  for  the  carriage  of  passengers  and  good&  Should 
an  accident  occur  on  the  line  of  railway,  immediate  steps 
must  be  taken  to  remove  the  broken  carriages  and  repair 
the  rails,  so  as  to  enable  the  journey  to  be  continued;  and 
could  it  be  said  that,  in  such  case,  the  servants  of  the  Com- 
pany would  have  no  authority  to  employ  persons  for  that 
purpose,  when,  by  possibility,  the  engine-driver,  stoker, 
or  guards,  might  be  so  injured  as  to  be  unable  to  render 
assistance?  It  is  different  from  an  accident  on  the  Queen's 
highway,  because  the  public  are  trespassers  if  they  go  on 
a  railway  without  leave,  so  that  the  servants  of  the  Com- 
pany alone  can  act,  and  no  meeting  of  the  board  could 
take  place,  except  after  notice,  and  considerable  delay. 
Or,  suppose  a  case  of  goods  was  injured,  and  it  became  ne- 
cessary to  repair  it,  in  order  to  prevent  the  goods  from 
being  destroyed,  the  Company  could  not  perform  their 
contract  to  carry,  imless  there  was  an  implied  authority 
in  their  servants  to  employ  workmen  on  their  behalf.  In 
like  manner,  if  a  horse  had  injured  himself  by  kicking, 
would  not  the  servants  of  the  Company  have  authority  to 
call  in  a  veterinary  surgeon?  [Parkey  B. — ^The  law  on 
this  subject  was  fully  explained  by  this  Court  in  the  case 
of  The  Mayor  of  Ludlow  v.  CharUon  (a),  where  it  is  said, 
^that  it  is  a  great  mistake  to  speak  of  the  necessity  for  a 
seal  as  a  relic  of  barbarous  timea"'    Is  it  necessarily  in- 


(a)  6  M. AW.  823. 
TOLIiL  T 
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1849.  cident  to  the  purposes  for  which  a  railway  company  is  in- 

Coz  corporated,  that  their  servants  should  have  power  to  bind 

THBMirLAKD  *^^°^  by  contracts  of  this  kind?]     The  principal  contract 

CoTTirma  is  to  carry,  and  it  must  be  implied  that  the  servants  of  the 

Bailwat  Co.  ^  ^ 

luiLWAT  oo.  (.^^p^^y  ^^^  do  aU  acts  necessary  for  the  due  performance 
of  that  contract.  [Parhe,  B. — ^In  a  case  like  this,  would  every 
servant  of  the  Company,  the  station  master,  guards,  &c, 
down  to  the  policeman,  have  authority  to  give  the  order? 
Or,  suppose  one  servant  sent  for  one  surgeon,  and  another 
for  another  surgeon?]  The  head  agent  on  the  spot,  that  is, 
the  station  master,  is  the  person  to  act  on  any  emergency. 
[Parkey  B. — If  an  accident  happened  to  a  stage-coach,  by 
which  a  passenger's  leg  was  broken,  would  you  contend 
that  the  coachman  had  authority  to  bind  his  master  by  a 
contract  with  a  surgeon?]  That  would  depend  on  cir- 
cumstances. If  a  lynch-pin  came  out  of  a  wheel,  the  coach- 
man would  have  an  implied  authority  to  employ  a  smith 
to  repair  it,  for  otherwise  the  journey  could  not  be  per- 
formed. At  all  events,  if  it  is  not  incident  to  the  employ- 
ment of  these  servants  that  they  should  in  urgent  matters 
bind  the  Company  by  these  contracts,  there  is,  in  this 
case,  sufficient  evidence  from  the  conduct  of  the  directors, 
on  the  three  previous  occasions,  that  they  had  conferred 
such  an  authority. 

Macavlay,  in  support  of  the  rule. — ^There  has  been  no 
contract  with  the  plaintiff  by  the  Company  or  by  any 
persons  having  authority  to  bind  them.  The  common  law 
power  to  do  small  acts  without  deed  is  limited  to  corpora- 
tions aggregtite  with  a  head.  Assuming  that  the  statute 
enables  the  Company  without  seal  to  do  certain  acts  ne- 
cessary for  carrying  on  their  traffic,  and  even  to  appoint 
some  servants,  it  is  not  incident  to  such  employment  that 
the  servants  should  have  authority  to  bind  the  Company 
by  contracts  like  the  present.  If  so,  it  would  follow  that 
every  servant^  who  by  his  negligence  or  misconduct  had 
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caused  injury  to  an  indiyidual,  would  have  an  implied  au*        1849. 
thority  to  employ,  on  behalf  of  the  Company,  any  persons         oox 

he  thought  fit  to  remedy  the  mischief.     It  might  "with  thbHidiato 
equal  truth  be  argued,  that  a  gentleman's  coachman  who      Cousriis 

,  ....  Bail  WAT  Co. 

droTc  against  a  carter  and  injured  him,  might  on  the  spot 
employ  a  medical  man,  and  pledge  his  master's  credit  for 
payment  [Rolfe,  B. — Or  suppose  a  lamplighter  by  neg- 
ligence burnt  any  person,  would  he  or  any  officer  of  the 
gas  company  have  power  to  bind  them  by  a  contract  for 
the  cure  of  the  injured  person?]  The  fallacy  is  in  assum- 
ing that  a  matter,  which  is  altogether  collateral,  is  inci- 
dental to  their  character  of  carriers,  because  it  may  by 
possibility  be  beneficial  to  them.  Suppose  a  passenger,  on 
his  way  to  America,  has  with  him  some  caskets  of  valuable 
jewels  which  are  damaged  by  an  accident  to  the  train, 
would  the  station  master  have  authority  to  send  to  Lon- 
don for  a  person  to  reset  the  jewels,  because  the  Company 
might  be  liable  to  an  action  for  the  damage?  [He  then 
argued  that  there  was  no  evidence  that  the  Company,  in 
fact,  authorised  their  servants  or  the  station  master  to 
enter  into  the  contract] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabks,  B. — This  case,  which  was  an  action  of  assumpsit 
for  medical  attendance,  was  tried  before  my  Brother  Mauley 
at  the  last  Spring  Assizes  for  Warwick.  The  learned  judge 
reserved  leave  to  move  to  enter  a  nonsuit  A  rule  nisi 
having  been  granted,  the  case  was  fully  argued  at  the  Sit- 
tings after  last  term.  The  facts  appeared  to  be  these.  One 
Higgins,  a  labourer,  met  with  an  accident  from  the  moving 
of  a  truck  on  the  defendants'  railway.  The  railway  guard 
applied  to  a  Mr.  Davis,  a  suigeon  in  the  neighbourhood;  he 
found  the  case  a  serious  one,  and  wished  to  have  the  assist- 
ance of  the  plaintiff,  an  eminent  hospital  surgeon  at  Bir- 

T  2 
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I84d.  mingham.    His  son  informed  the  station  master  at  Bir- 

Cox  mingham,  (who  had,  according  to  the  evidence,  acted  as 

ThiMidlahi)  ^^^^  officer  there  in  the  passenger  and  indeed  in  every 

CoirimBs  department,)  who  desired  that  every  attention  should  be 

Railway  Co.        x:  u  j 

paid  to  the  man.  The  plaintiff  was  accordingly  requested 
by  Davis  to  perform  the  operation  of  amputation,  which 
he  did  successfully;  and,  in  this  action,  sought  to  recover 
compensation  for  that  service  from  the  Company. 

If  the  station  master  was  authorised  to  enter  into  such 
a  contract,  there  is,  no  doubt,  evidence  to  go  to  the  jury 
that  he  made  the  contract  on  which  the  action  was  brought. 
The  principal  question  is,  had  he  such  authority?    The 
learned  counsel  for  the  defendants  contended  that  they 
were  not  liable,  because,  being  a  corporation,  they  could, 
only  contract  under  their  common  seal     To  which  it  was 
answered,  first,  that  a  corporation  aggregate  may  give  a 
personal  command  to  do  small  acts,  without  a  deed,  as  to 
retain  a  servant,  cook,  or  butler,  for  ordinary  service,  and 
that  the  species  of  employment  of  the  servant  who  gave 
the  order  to  the  plaintiff,  fell  under  that  description,  and 
that  he  was  authorised,  from  the  nature  of  that  employ- 
ment, to  bind  the  corporation  by  such  a  contract  as  would 
be  inferred  from  that  order;  and  secondly,  that,  if  the 
corporation  could  not  bind  themselves  by  such  employment, 
and  the  contract  incident  to  it  at  common  law,  they  could, 
by  virtue  of  the  statute  constituting  them  a  corporation  for 
the  purpose  of  constructing  and  maintaining  a  railway, 
and,  if  they  thought  proper,  of  carrying  on  upon  it  the 
trade  of  carriers  of  passengers  and  goods  for  hire;  for  that 
it  must  be  incident,  also,  to  such  a  corporation,  to  appoint 
servants  of  various  sorts;  (and,  on  reference  to  the  act  of 
Parliament,  6  Will.  4,  c.  Ixxviiiy  there  is  no  doubt  they  had 
this  power,  and  probably  without  an  instrument  of  ap- 
pointment under  seal ; )  and  that,  considering  the  nature  o^ 
the  railway  traffic,  each  of  these  servants  had,  as  inciden. 
tal  to  his  employment,  an  authority,  in  case  anything  oc- 
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curred  which  woiild  be  prejudicial  to  the  interests  of  the        1849. 

Company,  to  do  what  was  reasonably  fit  to  be  done,  under         cox 

the  circumstances,  to  remedy  or  diminish  the  damage    thiMidlahb 

done.     It  was  contended,  therefore,  that  if  one  of  these    «^''"""*' 

.  1.       1.  Railway  C<K 

serrants  happened  to  be  near  at  the  time  of  the  slip  of  an 

embankment,  which,  for  the  purpose  of  securing  the  safe 
and  speedy  traffic  along  the  railroad,  ought  to  be  imme- 
diately removed,  he  would  have  an  implied  authority,  when 
fresh  labourers  were  required,  to  bind  the  Company  by  a 
contract  to  pay  them;  and  that,  in  like  maimer,  any  ser- 
vant who  was  near,  or  at  all  events  the  head  servant  of 
the  nearest  station,  would  be  authorised,  if  a  passenger 
received  personal  damage,  requiring  immediate  surgical 
attendance,  to  contract  with  a  surgeon,  and  to  bind  the 
Company  by  that  contract  to  pay  what  was  reasonably 
due  to  him,  such  authority  being  an  incident  tO'  his  em- 
ployment)  considering  its  peculiar  nature,  and  it  being  for 
the  benefit  of  the  Company  that  the  damage  and  conse- 
quent loss  to  them,  from  any  occurrence  for  which  they 
were  responsible,  should  be  as  much  mitigated  as  possible. 
Further,  it  was  contended  for  the  plaintiff,  that  if  such 
an  authority  was  not  Incidental  to  the  employment  of  a 
railroad  servant^  there  was  evidence  in  this  case  of  its 
having  been  given  by  the  directors  on  whom  the  manage- 
ment of  the  business  of  the  Company  was,.,  by  the.  act  of 
Parliament  establishing  it,. conferred.  That  evidence  con- 
sisted in  payments  by  the  Company,  on  three  other  occasions, 
of  the  bills  of  surgeons,  not  of  the  plaintiff,  for  attending 
persons  who  had  been  Imrt  on  the  railroad..  We  intimated 
our  opinion  in  the  course  of  the  argument,  that  these 
instances  of  payments  did  not  afford  sufficient  evidence 
to  go  to  the  jury  of  a  special  authority  to  make  the  con- 
tracts in  question.  One  of  the  instances  of  payment  was 
the  case  of  an  injury  to  a  servant  and  a  passenger  before 
the  raUroad  belonged  to  the  defendants;  the  second  was 
an  injury  to  a  railway  servant;  the  third  was  uncertain; 
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1849.        but  what  particular  servants  gave  the  order  in  each  case 
Oox         did  ^ot  appear.     These  payments  were  evidence  of  an 
Thb  toiAW)  «^^tJiority  given  to  the  servants  who  gave  the  orders,  to 
CouHTiBs      make  those  particular  contracts.     If  they  were  evidence 
of  a  general  authority  to  those  particular  servants  to 
make  contracts,  they  were  certainly  not  evidence  of  a  simi- 
lar general  authority  to  all  their  servants.     It  is  obvious 
that  the  Company  might  choose  to  intrust  one  servant  with 
such  power,  and  not  another. 

The  question,  therefore,  does  not  turn  upon  these  spe- 
cial circumstances,  but  depends  upon  the  authority  of  the 
servant  who  gave  the  order. 

On  the  part  of  the  defendants  it  was  insisted,  that  nei- 
ther at  common  law,  nor  under  the  statute,  was  such  a 
power  given  to  the  corporation  as  to  bind  themselves  by 
this  contract;  that  the  common  law  power  was  limited 
to  a  corporation  with  a  head  to  do  small  acts;  that  though 
the  statute  might  give  this  corporation  the  power  to  enter 
into  some  contracts,  and  the  power  even  to  appoint  some 
servants,  without  deed,  in  the  management  of  its  concerns, 
yet  the  authority  to  enter  into  such  contracts  as  this  with 
a  surgeon,  was  not  incident  to  the  employment  of  the  ser- 
vant who  made  it ;  and  this  is,  in  truth,  the  only  point  in  the 
case.  And  we  are  all  of  opinion,  that  the  power  to  enter  into 
this  contract  was  not  incident  either  to  the  employment  of 
the  guard  or  the  superintendent  The  simple  employment  of 
servants  by  a  corporation  carrying  on  a  business  cannot  give 
them,  as  incident  to  that  employment,  a  larger  authority 
than  if  the  same  appointment  were  made  by  a  partner- 
ship of  as  many  individuals  as  the  shareholders  of  the 
Company,  nor  does  it  appear  to  us  to  make  any  difference 
that  it  is  carried  on  by  fewer  members,  or  even  by  a  single 
individual.  A  partnership  of  many,  who  do  not  mean  to 
act  personally  in  the  management  of  their  own  affairs,  as 
an  individual  of  a  partnership  of  a  limited  number  of  act- 
ing partners  does,  may  think  it  right  to  invest  some  of 
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their  servants  with  all  or  part  of  the  power  and  authority  1849. 

of  partners;  but  supposing  they  do  not,  (and  there  was  no  cox 

evidence  of  such  an  authority  in  the  present  case  to  any  ^^^  midlahb 

but  the  directors,  who  possessed,  by  statute,  the  manage-  Counties 

aAIIiWAT  V/Ow 

ment  of  the  afiairs  of  the  Company,)  the  functions  and 
authorities  of  servants  in  difPerent  capacities  must  be  the 
same  in  both  cases.  The  power  and  duty  of  an  engine 
driver  must  be  the  same,  simply  as  such,  whether  he  be 
employed  by  a  corporation  or  a  joint-stock  company,  or  an 
ordinary  partnership,  or  an  individual,  all  of  whom  may 
cany  by  the  railroad  The  driver  appointed  by  a  corpo- 
ration,  or  company,  or  partnership  carrying  on  business 
of  carriers  of  passengers  or  goods,  must,  as  such,  have  the 
same  duties  and  powers.  It  is  not  easy  to  decide  whether 
unforeseen  accidents  would  occur  more  frequently  in  the 
carriage  of  passengers  by  locomotive  power  on  railroads,  or 
in  carT3ring  the  like  number  by  coach  on  ordinary  roads. 
Certainly,  there  is  no  such  difference  as  to  make  the  du- 
ties of  an  engine  driver  and  a  coachman  different,  as  to  the 
power  of  making  such  contracts  as  that  in  question ;  nor 
the  duties  of  porters,  clerks,  or  other  servants  connected 
with  the  conveying  department  Could  it  be  maintained 
that  a  coachman  from  whose  carriage  a  passenger  had 
fiiUen  and  broken  his  arm,  or  by  which  another  person 
had  been  run  over,  or  a  horsekeeper  who  happened  to  be 
near,  or  the  bookkeeper,  could  bind  his  master  by  a  con- 
tract with  a  surgeon  to  cure  the  injured  person,  and  ob- 
lige his  master  to  pay  the  bill?  We  are  of  opinion  that 
he  could  not-  Though  it  might  be  a  benefit  to  the  master 
to  have  the  damage  diminished  by  a  speedy  cure,  if  he 
was  really  liable  for  that  damage,  it  would  be  a  prejudice 
to  him  to  be  bound  to  pay  if  he  was  not;  and  is  the  ser- 
vant to  decide  whether  his  master  is  liable  or  not — a  man 
whom  he  has  not  appointed  with  any  view  to  the  exercise 
of  such  a  discretion?  We  think  the  servant  has  clearly  no 
such  power.     The  employer  of  an  agent  for  a  particular 
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purpose  gives  only  the  authority  necessary  for  that  agency 
under  ordinary  circumstances,  as  this  Court  held  in  a  case 
of  an  agent  to  a  mine,  where  the  question  was  as  to  his 
power  to  bind  his  principals  by  borrowing  money  when 
an  emergency  arose,  in  which  it  was  highly  expedient  to 
do  so;  and  it  was  held  that  he  had  no  such  power:  Haw- 
tayne  t.  Browne  (a).  The  employment  of  an  agent  gives 
also  the  powers  usuaUy  exercised  by  similar  agents;  but 
there  was  no  evidence  of  any  usage  in  this  case.  We, 
therefore,  think  the  Company  are  not  liable,  whether  we 
suppose  the  railway  guard  or  the  superintendent  at  the 
station  to  be  the  person  making  the  contract 

It  is  not  to  be  supposed  that  the  result  of  our  decision  will 
be  prejudicial  to  railway  travellers  who  may  happen  to  be 
injured  It  will  rarely  occur  that  the  surgeon  will  not  have 
a  remedy  against  his  patient,  who,  if  he  be  rich,  must  at 
all  events  pay;  and  if  poor,  the  sufferer  will  be  entitled  to 
a  compensation  from  the  Company,  if  they,  by  their  ser- 
vants, have  been  guilty  of  a  breach  of  duty,  out  of  which 
he  will  be  able  to  pay,  for  the  surgeon's  bill  is  always 
allowed  for  in  damages.  There  will,  therefore,  be  little 
mischief  to  the  interests  of  the  passengers,  little  to  the 
benevolent  surgeons  who  gave  their  services;  but  it  would 
be  a  serious  inconvenience  to  the  public  if  the  rule  of  law, 
as  applicable,  not  merely  to  railway  companies,  but  to  all 
partnerships  and  individuals,  as  to  the  extent  of  authority 
given  to  an  agent,  were  relaxed  out  of  a  compassionate 
feeling,  which  it  is  difficult  not  to  entertain  towards  the 
siiffering  party,  the  present  plaintiff.  The  rule  will,  there- 
fore, be  absolute  to  enter  a  nonsuit 

Rule  absolute. 


(a)  7M.^W.5d5. 
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Tatton  v.  Hammbsslet.  . 

Jan*  17. 

X  RESPASS  for  breaking  and  entering  a  close  of  the  Trespass  for 
plaintiff,  called  the  Hencroft,  &;a  enteri^a"dose, 

Pleas.— First,  that  before  the  said  times  when,  &a,  the  ^  %l^^x 
Governor  and  Company  of  the  Bank  of  England  were  seised  B.,  i»ing  seised 
in  fee,  as  well  of  the  close  in  which,  &c.,  as  of  a  certain  dye-  close  and  also 
house  and  premises  thereto  adjoining:  that  by  indentures  hoa^^^i^*^ 
of  lease  and  release,  in  consideration  of  1606t,  the  said  Go-  ^«  "?>?*?  \ 

ana  bis  DeuB,  to 

Temor  and  Company  released  the  said  close  and  dye-house  hold  to  such 

^^fi     11  •  it«i»  111  t  \       uses  as  he  should 

to  W.  ChaUinor  and  his  heirs,  to  hold  to  such  uses  as  he  appoint  That 
should  by  deed  or  will  appoint  That  at  the  times  of  the  J;X^?tiA 
said  indenture,  and  of  the  indenture  after  mentioned,  the  »  ^y  ^"^ 

•    1  1  5       i*   1  occupiers  theie- 

oocupiers  of  the  dye-house  earned  on  the  trade  of  dyers  of  over  the  dose, 
therein.     That  W.  Challinor  entered,  and  by  indenture  of  H.'shouW^h* 
the  27th  of  September,  1834,  in  consideration  of  200t,  ap-  g^^^ 
pointed  the  dye-house,  with  a  certain  way  for  the  occupiers  house  and  foot- 

ii»i  1.  ''^y  to  the  de- 

of  the  dye-house,  carrying  on  the  trade  of  dyers  therein,  to  fendant;  where- 
pass  and  repass  on  foot  from  the  dye-house  over  the  close  in  ^^  hemgihe 
which,  &a,  to  a  brook  for  the  purpose  of  carrying  goods  occumerofthe 

^^J  "  aa^#«jfc^^^^j  %#'^^aaA~ 

proper  to  be  washed,  and  that  the  dye-house  and  footway  mitted  the  tzet- 
should  thenceforth  be  and  remain  to  such  uses  as  W.  Ham-  pUint^de-^ 
mersley  should  by  deed  or  will  appoint,  and  in  default  of  2^1^^^ 


setting  out  on 
er  uei] 


such  appointment  to  the  use  of  W.  Hammersley  for  life,  ®y"  ^«  ^^ 

ture  whereby  C 

remainder  to  K  A.,  for  the  life  of  w.  Hammersley,  remain-  granted,  bai^ 
der  to  the  use  of  W.  Hammersley  in  fee.    By  virtue  of  SiAoseMwly- 
which  said  premises,  and  by  force  of  the  statute,  &c.,  W.  ?J^^*^^ 
Hammersley  became  and  was  seised  in  fee  of  the  dye-  P*^y  ^  ^ 

,  ,  dose  called  the 

house,  together  with  the  said  footway.    That  on  the  18th  Henooft  and 
of  September,  1836,  W.  Hammersley  made  his  will,  and  ^^^Xd 
thereby  devised  the  dye-house  and  footway  to  the  defend-  2^"*^^ 
ant  in  fee.    That  on  the  11th  of  October,  1835,  W.  Ham-  wads,  ways,  &a, 
mersley  died,  so  seised,  &c.,  by  means  whereof  the  defend-  memiseansoany 

oeld,  occupied, 
or  enjoyedy  the  said'C  reaenrmg  to  himself  ezdusiTdy  the  dose  called  the  Hencroft,  with  the  rights, 
^dfiegpB,  Ac  witfamaiid  to  tl»  mbm  heloqgiii^: — Mdd,  that  the  plea  was  had. 
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1849.        ant  became  and  was  seised  in  fee  of  the  said  dye-house 

Tattox       ftiid  footway,  and  being  also  occupier  of  the  dye>house,  and 

Haxxibslit    ^^^U^S  ^^  ^^®  trade  of  dyer  therein,  and  having  occasion 

to  use  the  footway,  &c.,  at  the  said  times  when,  &a,  entered 

the  said  close,  &c.;  quas  sunt  eadem. 

Secondly. — That  before  the  said  times  when  &a,  the  de- 
fendant was  seised  in  fee  of  the  said  dye-house,  and  was  also 
occupier  thereof,  and  carried  on  therein  the  trade  of  a  dyer. 
That  before  and  at  the  time  of  making  the  indenture  after 
mentioned,  and  thence  to  the  said  times  when,  &c.,  the 
occupiers  of  the  dye-house  carried  on  the  trade  of  dyers 
therein.  That  on  the  27th  of  September,  1834,  W.  Challi- 
nor  was  owner  of  the  said  close  in  which,  &c.,  and  was 
seised  thereof  for  life,  remainder  to  Cr.  R.,  during  the  life 
of  W.  Challinor,  remainder  to  W.  Challinor  in  fee.  That 
W.  Hammersley  was  seised  for  life  of  the  dye-house,  re- 
mainder to  E.  A.  during  the  life  of  W.  Hammersley,  remain- 
der to  W.  Hammersley  in  fee.  That  by  indenture  of  the 
27th  of  September,  1834,  W.  Challinor  granted  to  W. 
Hammersley  and  his  heirs,  and  all  whose  estate  therein 
the  defendant  now  has,  a  certain  way  over  the  said  close, 
for  the  occupiers  of  the  said  dye-house,  carrying  on  the 
trade  of  dyers  therein,  to  pass  and  repass  on  foot,  &a 
That  on  the  10th  of  October,  1835,  W.  Challinor  died,  and 
on  the  11th  of  October,  1835,  W.  Hammersley  died;  where- 
upon the  defendant  being  seised  in  fee  of  the  dye-house, 
and  also  in  the  occupation  of  the  same,  and  having  occasion 
to  use  the  footway  at  the  said  times  when  &c.,  entered 
the  close,  &c. 

The  plaintiff  demurred  specially  to  the  pleas,  after  setting 
out  on  oyer  the  indenture  of  the  27th  of  September,  1834, 
whereby,  after  reciting  the  above  release  from  the  Governor 
and  Company  of  the  Bank  of  England,  W.  Challinor  "did 
grant,  bargain,  &c.,  unto  W.  Hammersley,  all  those  newly- 
erected  buildings  standing  and  being  partly  in  the  said 
croft  called  the  Hencroft,  or  some  part  thereof,  and  partly 
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in  the  sud  croft  called  Boume's-croft,  together  with  all        1849. 
and  singular  the  house  or  houses,  edifices,  buildings,  roads,        Tattov 
wajs,  paths,  passages,  easements  and  appurtenances  what-   h^x^^^Julbt. 
soever,  with  the  dje-house  and  premises,  or  with  any  part 
thereof,  usually  held,  occupied,  or  enjoyed;  the  said  W. 
Challinor  reserving  to  himself  exclusively  the  said  croft 
called  the  Hencroft,  with  the  rights,  privileges,  and  appur- 
tenances within  and  to  the  same  belonging;  the  wall  of 
the  said  buildings  and  yard,  abutting  on  the  said  last- 
mentioned  croft,  to  belong  to  the  said  W.  Hammersley,  and 
to  be  the  boundary  of  the  hereditaments  and  premises 
hereby  appointed  and  released,"'  &a 

Cofding,  in  support  of  the  demurrer. — The  deed  set  out 
on  oyer  becomes  part  of  the  pleas,  and  shews  that  they 
are  bad  In  the  first  plea,  the  defendant  claims  the  right 
of  way  by  virtue  of  the  indenture  of  the  27th  September, 
1834,  treating  that  instrument  as  an  appointment  to  uses. 
But,  if  the  parties  intended  that  a  right  of  way  should 
pass,  it  could  not  be  created  by  an  appointment  to  uses; 
for  there  is  no  allegation  that  any  way  previously  existed, 
and  if  it  did,  it  was  extinguished  by  the  unity  of  seisin  in 
the  Governor  and  Company  of  the  Bank.  This  way  could 
only  be  created  by  grant ;  for  there  cannot  be  a  user  of  what 
did  not  exist:  Beavddy  v.  Brook  (a).  Another  objection, 
applicable  to  both  pleas,  is,  that  they  allege  a  grant  of  a 
specific  way,  whereas  the  deed  itself  does  not  purport  to 
grant  any  way,  unless  usually  occupied  and  enjoyed  with 
the  dye-house.  The  pleas  should,  therefore,  have  averred 
that  this  way  was  so  enjoyed,  in  order  that  the  plaintiff 
might  have  an  opportunity  of  traversing  that  fact  The 
precedent  in  Pla/nt  v.  James  (6)  contains  such  averment 

'Peacock,  contrJi. — Both  pleas  are  good.     Challinor  in- 

(a)  Cix).  Jac.  189.  (i)  5  B.  <b  Ad.  791. 
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1849.        tended  to  convey  the  buildings,  and  the  portion  of  the 
Tattoh       l&nd   on   which  thej  stood,   called  Boume's-croft,  and, 

HAMMXB8LIT.  ^^  ^^*»  *^®  P**^  ^^  ^^^  Hcncroft  on  which  the  buildings 
stood,  at  least,  the  right  to  have  them  stand  there,  to- 
gether with  all  ways  usually  enjoyed.  That  is  sufficient 
to  pass  a  right  of  way  over  the  Hencroft,  provided  Chal- 
linor  had  enjoyed  it  for  the  purposes  of  the  build- 
ing. [Alderson,  B. — The  reservation  is  of  the  Hencroft» 
exclusive  of  that  part  of  it  on  which  the  buildings  stand. 
The  word  "Hencroft"  in  the  latter  part  of  the  deed 
means,  ex  vi  termini,  the  Hencroft  not  built  upon.  Parke, 
B. — The  meaning  is,  that  the  grantee  shall  not,  by  vir- 
tue of  that  deed,  have  any  right  or  privilege  within  the  Hen- 
croft  The  deed  is  inartificially  expressed;  but  the  word 
'^reserving''  is  an  exception  ta something  existing,  as  is  evi- 
dent from  the  use  of  the  terms  '^rights''  and  "privileges." 
It  b  difficult  to  get  over  the  doctrine  laid  down  by  Mans- 
fidiy  C.  Jr  in  Morris  y,  Edgington{a),  and  which  was  after- 
wards explained  by  Bayley,  B.,  in  Barlow  v.  Rhodes  (&).] 
If  Challinor  had  used  a  right  of  way  over  the  Hencroft  for 
the  purpose  of  occupying  the  dye-house,  did  he,  by  this  re- 
servation, intend  to  exclude  the  defendant  from  the  enjoy- 
ment of  it?  [Aldersony  B.^— The  reservation  is  inoperative, 
unless  it  excludes  the  way.]  The  rule  of  construction  is, 
that  a  grant  must  be  taken  most  strongly  against  the 
grantor^ 

Per  Curiam  (c). — ^There  must  be  judgment  for  the 
plaintiff. 

Judgment  for  the  plaintiff 

(a)  3  Taunt.  24.  (<?)  PoOods,  C.  B.,   Parhe,  B., 

(P)  1  0.  <k  M.  439.  Alderson,  B.,  Piatt,  B. 
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Lakpbell  V.  Thb  Guabdians  op  the  Poor  op  the  Bil-     jan.  30. 
LERiCAY  Union,  in  the  County  op  Essex. 

L/OVEN AKT. — ^The  declaration  (so  far  as  is  material)  By  agreement 
stated,  that  on  the  27th  of  August,  a.  d.  1839,  by  a  me-  J^t^S^'puL- 

tiff  of  the  one 
part,  and  the  defendents,  gnardianB  of  the  poor,  of  the  other  part,  after  reciting  (inter  alia)  that  the  plaintiff 
liad  ufopoied  to  contract  to  erect  the  workhouae  at  B.,  and  perform  all  the  works  particnlariaed  in  a 
•pedncation  prepared  by  S.  ft  M.  (the  architects),  for  65002.,  the  plaintiff,  in  consideration  of  the  pay- 
ments to  be  made  to  him,  agreed  with  the  defendants  that  he  would,  in  a  workmanlike  manner,  do 
all  the  works  mentioned  in  the  specification,  at  the  times  therein  mentioned,  and  would  completely 
finish  the  whole  by  the  24th  of  June,  1840.  That  if  the  architects  should  think  proper  to  muke  any 
alterations  or  additions  in  the  progress  of  the  works,  they  should  give  to  the  plaintiff  written  instruc- 
tions fw  the  same,  signed  by  them,  and  the  plaintiff  should  not  be  considered  as  having  authority  to 
do  such  additional  works  without  such  written  instructions.  And,  in  consideration  of  the  premises, 
the  defendants  agreed  with  the  plaintiff  that  they  would  pay  him  65002.,  at  the  rate  of  75Z.  per  cent, 
on  the  amount  of  the  work  done,  and  the  remaining  25L  per  cent  within  thirty  days  fivm  the  full  com- 
pletion of  the  oontiact :  provided,  that  the  plaintiff  Should  not  be  entitled  to  receive  any  payment  until 
the  works  on  which  sudi  payments  were  made  to  depend  should  have  been  completed,  to  the  satis- 
foctioo  of  the  architects,  who  should  examine  and  make  a  valuation  of  the  amount  so  completed,  from 
time  to  time,  and  certify  the  same  to  the  defendants;  after  which  the  plaintiff  should  be  entitled  to 
receive  from  the  defendants  the  amount  of  payment,  at  the  rate  aforesaid,  which  should  be  then  due 
in  reqwct  of  the  work  so  certified  to  be  completed.  And  the  plaintiff  thereby  bound  himsdf,  that, 
if  he  should  foil  in  the  completion  of  all  the  works  by  the  24th  of  June,  1840  (unless  hindered  by 
fiic^  or  other  cause  sadsfiictory  to  the  architects),  he  would  pay  to  the  defendants  102.  per  week,  by 
way  of  liquidated  damages,  so  long  as  the  works  should  remain  incomplete.  The  declaration,  after 
letting  oat  the  deed,  averred,  that  the  plaintiff,  duly  and  to  the  satisfiiction  of  the  architects,  executed  all 
the  worica  contracted  to  be  done  for  the  55002. ;  and  that,  during  the  progress  of  the  works,  the 
ardiitecta  required  and  authorised  him  to  make  certain  additions  thereto,  "to  wit,  by  and  by  means 
of  certain  written  instructions,  to  wit,  signed  by  the  architects,  confirmatory  of,  and  ratifying  and 
establishing,  the  said  requisition  and  authority  so  given  by  him  to  the  said  plaintiff*'  That  Uie  plain- 
tifl^  dulj  and  to  the  satisfoction  of  the  architect^  executed  all  the  additional  works  so  required  by 
than,  and  that  they  duly  made  a  valuation  thereof/  and  certified  the  same  to  the  defendants.  The 
dedandon  then  stated,  that  more  than  thirty  days  had  elapsed  since  the  due  completion  of  all  the 
works;  and  that  the  defendants  had  taken  possession  of  and  accepted  all  the  works  as  and  for  work 
done  under  and  in  pursuance  of  the  agreement,  and  alleged,  as  a  breach,  the  non-payment,  as  well 
of  the  55002.  as  also  of  the  sum  due  for  additions.  The  defendants  traversed  the  averments  in  the 
dedaraticm  by  pleas,  some  of  which  related  to  the  original  and  some  to  the  additional  works.  There 
were  alao  pleas  of  payment  of  55002.,  after  breach  and  before  breach ;  iriiich  pleas  were  traversed  by 
the  replication.  The  cause  was  referred  to  an  arbitrator,  who  found  that  the  plaintiff  proceeded  to 
execute  the  works,  and  that  while  they  were  in  progress  the  architects  required  him  to  execute  addi- 
tional wcnka;  that  the  whole  of  the  works,  original  and  additional,  were  completed  in  a  workman- 
like manner,  and  to  the  satis&ction  of  the  architects;  but  that,  by  reason  of  the  additions,  the  final 
completion  of  the  work  was  necessarily  delayed  till  December,  1840,  at  which  time  the  defendants 
took  poasfwirinn  of  the  whole.  During  the  progress  of  the  worics,  the  architects,  fi^nn  time  to  time, 
ddivered  to  the  plaintiff  certificates,  in  the  form  of  letters,  signed  by  them  and  addressed  to  the  derk 
of  the  board  of  guardians,  stating  that  the  board  might  sdely  advance  — 2.  to  the  plaintiff,  on  account 
of  works  executed.  Certificates  in  this  form,  to  the  amount  of  50002.,  were  given;  but  in  fiict  pay- 
ments were  made  by  the  defendants  to  the  amount  of  63002.  These  payments  were  made  generally  in 
respect  of  the  work  actually  done,  without  distinguishing  the  one  descnption  frt>m  the  other.  No  written 
directiona  were  given  by  the  architects  for  the  additional  works,  except  that  letters  were  in  evidence, 
signed,  some  by  S.  and  others  by  M.,  in  which  allusion  was  incidentally  made  to  some  of  the  addi- 
timuJ  woriu  in  progress,  and  containing  suggestions  as  to  the  mode  of  executing  them;  and  save 
also  that,  lonsr  after  the  works  were  complete,  the  architects,  on  the  application  of  the  plaintiff,  made 
a  valuation  of  the  additional  works,  which  they  estimated  at  31332.,  and  signed  a  ps^r,  stating  that 
to  be  the  amount  of  their  valuation. 
^elc^fioity  that  the  deed,  in  requiring  written  directions,  meant  writte&direction8(^ore  the  additioml 
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morandum  of  agreement,  under  seal,  then  made  between 

the  plaintiff  of  the  one  part,  and  the  defendants,  of  the 

other  part,  (profert,)  after  reciting,  that  the  defendants 

were  desirous  of  having  a  workhouse  erected  on  a  piece 

of  ground,  situate  in  the  parish  of  Great  Burstead,  in  the 

county  of  Essex,  and  had  appointed  G.  Scott  and  W.  Mof- 

fatt  to  be  architects  for  superintending  the  erection  of  the 

said  workhouse;  and  also  reciting,  that  the  plaintiff  had 

proposed  to  contract  with  the  defendants  to  erect  the  said 

workhouse,  and  to  perform  all  the  works  particularised  in 

the  general  specification  and  drawings  prepared  by  the  said 

G.  Scott  and  W.  Moffatt  for  the  said  workhouse,  and  the 

several  yards  and  outbuildings  thereto  belonging,  for  the 

sum  of  5600i.;   it  was  thereby  agreed  between  the  said 

parties,  and  the  plaintiff,  in  consideration  of  the  payments 

to  be  made  to  him  thereinafter  mentioned,  did  contract  and 

agree  with  the  defendants,  that  he,  the  plaintiff,  would,  at 

or  before  the  several  times  particularly  mentioned  in  the 

specification,  duly,  and  in  a  good,  substantial,  and  work- 

manlike  manner,  with  the  best  materials  of  their  several 

kinds,  execute,  perform,  and  complete  the  works  described 

and  set  forth  in  the  specification,  and  also  according  to 

the  general  instructions  and  such  explanatory  drawings  as 

should  or  might  thereafter,  firom  time  to  time,  be  provided 

by  the  said  G.  Scott  and  W.  Moffatt  during  the  progress  of 

the  works:  And  it  was  ftirther  agreed,  that  the  plaintiff 


vork  th&M  he  done,  in  which  sense  the  avennent  in  the  dedaiation  was  to  be  nndentood,  and  that 
the  certificates,  letters,  and  final  valuation  of  the  architects  did  not  amount  to  such  directions. 

Secondly,  that  the  payments  made  on  the  certificates  of  the  architects  were  to  be  treated  as 
snms  paid  on  account  of  whatever  the  plaintiff  might  eyentnally  be  entitled  to  recover;  and  the  want 
of  written  directions  being  an  answer  to  any  clami  in  respect  of  the  additional  works,  the  plaintiff 
could  not  apply  any  part  of  the  63002.  in  satisfiurtion  of  them. 

Thirdly,  uat,  although  the  defendants  had  accepted  the  additional  works,  the  plaintiff  was  not  en- 
titled to  be  paid  on  a  quantum  meruit,  for  the  defendants,  being  a  corporation,  were  ina^ble  of  mak- 
ing a  new  parol  contract  of  that  description. 

Fourthly,  that  the  time  of  the  completion  of  the  works  was  not  an  essential  part  of  the  contract 
*  Lastly,  that  a  plea,  alleging  that  the  defendants  did  not  acquiesce  in  the  additional  works  as  and  for 
additiomil  works  executed  by  the  plaintiff  under  the  agreement,  nor  did  the  architects  "  adopt,  ratify, 
or  confirm  the  same,"  was  bad  as  a  double  traverse  of  immaterial  averments. 

Semble,  that  no  valuation  or  certificate  of  the  contract  works  was  requisite  after  their  final  comple- 
tiom. 


HILABT  TERM,   12  TIGT. 


285 


should  completely  finish  the  whole  of  the  works  described 
to  be  done  in  the  said  drawings  and  specification,  and  de- 
liver up  in  a  clear  and  perfect  state  the  buildings  and  ap- 
purtenances fit  for  use,  on  or  before  the  24th  of  June,  1840: 
And  further  it  was  thereby  agreed,  that,  if  the  defendants 
or  the  said  6.  Scott  and  W.  Moffatt  should  think  proper  at 
any  time,  before  the  works  were  completed,  to  make  any 
alterations,  additions,  or  omissions,  to  and  in  the  works 
contracted  for,  the  said  Gr.  Scott  and  W.  Mofiatt  should  give 
to  the  plaintiff  written  instructions,  signed  by  the  said 
G.  Scott  and  W.  Moffatt,  for  such  alterations,  additions,  or 
omissions;  but  the  plaintiff  should  not  be  considered  as 
Jbaving  authority  for  the  same,  without  such  written  in- 
structions signed  by  the  said  G.  Scott  and  W.  Moffatt ;  and 
further,  that  any  such  alteration,  addition,  or  omission, 
should  not  vacate  the  contract,  but  that  the  same  should 
be  in  like  manner  done,  performed,  and  executed  by  the 
plaintiff;  and  that  the  amount  of  such  alteration,  addition, 
or  omission,  to  and  in  the  works,  should  be  ascertained  by 
admeasurement  by  the  said  Q.  Scott  and  W.  Moffatt,  and 
charged  for  and  allowed  agreeably  to  their  valuation,  and 
the  same  should  be  added  to  or  deducted  from  the  amount 
of  the  monies  payable  to  the  plaintiff  under  the  contract, 
as  the  case  might  be,  and  the  additions  in  value,  if  any, 
paid  for  or  allowed  at  the  same  time  as  the  instalments 
became  dua  And  in  consideration  of  the  premises,  and  of 
the  stipulations  thereinbefore  contained  on  the  part  of  the 
plaintiff  to  be  performed,  the  defendants  did  thereby  agree 
with  the  plaintiff,  that  they,  or  the  board  of  guardians  for 
the  time  being  of  such  union,  should  and  would  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  plaintiff  the  sum 
of  55001,  at  and  after  the  rate  of  752^  per  cent  on  the 
work  actually  done  and  fixed  in  its  place;  and  also,  should 
the  defendants  decide  so  to  do,  upon  the  amount  of  the 
materials  which  should  be  brought  on  the  ground,  for  the 
purpose  of  carrying  on  such  works;  the  amount  or  value 
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morandum  of  agreement,  under  seal,  then  made  between 
the  plaintiff  of  the  one  part,  and  the  defendants,  of  the 
other  part,  (profert,)  after  reciting,  that  the  defendants 
were  desirous  of  having  a  workhouse  erected  on  a  piece 
of  ground,  situate  in  the  parish  of  Great  Burstead,  in  the 
county  of  Essex,  and  had  appointed  G.  Scott  and  W.  Mof- 
fatt  to  be  architects  for  superintending  the  erection  of  the 
said  workhouse;  and  also  reciting,  that  the  plaintiff  had 
proposed  to  contract  with  the  defendants  to  erect  the  said 
workhouse,  and  to  perform  all  the  works  particularised  in 
the  general  specification  and  drawings  prepared  by  the  said 
G.  Scott  and  W.  Moffatt  for  the  said  workhouse,  and  the 
several  yards  and  outbuildings  thereto  belonging,  for  the 
sum  of  56001;  it  was  thereby  agreed  between  the  said 
parties,  and  the  plaintiff,  in  consideration  of  the  payments 
to  be  made  to  him  thereinafter  mentioned,  did  contract  and 
agree  with  the  defendants,  that  he,  the  plaintiff,  would,  at 
or  before  the  several  times  particularly  mentioned  in  the 
specification,  duly,  and  in  a  good,  substantial,  and  work- 
manlike manner,  with  the  best  materials  of  their  several 
kinds,  execute,  perform,  and  complete  the  works  described 
and  set  forth  in  the  specification,  and  also  according  to 
the  general  instructions  and  such  explanatory  drawings  as 
should  or  might  thereafter,  from  time  to  time,  be  provided 
by  the  said  G.  Scott  and  W.  Moffatt  during  the  progress  of 
the  works:  And  it  was  ftirther  agreed,  that  the  plaintiff 


worit  Mkovid  he  done,  in  which  sense  the  ayennent  in  the  dedaiation  was  to  be  nndentood,  and  that 
the  oertificateSy  letten,  and  final  valuation  of  the  architects  did  not  amount  to  such  directions. 

Secondly,  that  the  payments  made  on  the  certificates  of  the  architects  were  to  be  treated  as 
gnms  paid  on  account  of  whatever  the  plaintiff  might  eventnally  be  entitled  to  recoTer;  and  the  want 
of  written  directions  being  an  answer  to  any  chum  in  respect  of  the  additional  works,  the  plaintiff 
oonld  not  apply  any  part  of  the  68002.  in  satis&ction  of  them. 

Thirdly,  uat,  although  the  defendants  had  accepted  the  additional  works,  the  plaintiff  was  not  en- 
titled to  be  paid  on  a  quantum  meruit,  for  the  defendants,  being  a  corporation,  were  incapable  of  mak- 
ing a  new  parol  contract  of  that  description. 

Fourthly,  that  the  time  of  the  completion  of  the  works  was  not  an  essential  part  of  the  contract 
*  Lastiy,  that  a  plea,  ailing  that  the  defendants  did  not  acquiesce  in  the  additional  works  as  and  for 
additional  works  executed  by  the  phuntiff  under  the  agreement,  nor  did  the  architects  "  adopt,  ratify, 
or  confirm  the  same,"  was  bad  as  a  double  trarerse  of  immaterial  ayermenta. 

Semhle,  that  no  valuation  or  certificate  of  the  contract  works  was  requisite  after  their  final  comple- 
tiom. 
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should  completely  finish  the  whole  of  the  works  described 
to  be  done  in  the  said  drawings  and  specification,  and  de- 
liver up  in  a  clear  and  perfect  state  the  buildings  and  ap- 
purtenances fit  for  use,  on  or  before  the  24th  of  June,  1840: 
And  further  it  was  thereby  agreed,  that,  if  the  defendants 
or  the  said  G.  Scott  and  W.  Moffatt  should  think  proper  at 
any  time,  before  the  works  were  completed,  to  make  any 
alterations,  additions,  or  omissions,  to  and  in  the  works 
contracted  for,  the  said  G.  Scott  and  W.  Mofiatt  should  give 
to  the  plaintiff  written  instructions,  signed  by  the  said 
Gr.  Scott  and  W.  Moffatt,  for  such  alterations,  additions,  or 
omissions;  but  the  plaintiff  should  not  be  considered  as 
Jiaving  authority  for  the  same,  without  such  written  in- 
structions signed  by  the  said  G.  Scott  and  W.  Moffatt;  and 
further,  that  any  such  alteration,  addition,  or  omission, 
should  not  vacate  the  contract,  but  that  the  same  should 
be  in  like  manner  done,  performed,  and  executed  by  the 
plaintiff;  and  that  the  amount  of  such  alteration,  addition, 
or  omission,  to  and  in  the  works,  should  be  ascertained  by 
admeasurement  by  the  said  G.  Scott  and  W.  Moffatt,  and 
charged  for  and  allowed  agreeably  to  their  valuation,  and 
the  same  should  be  added  to  or  deducted  from  the  amount 
of  the  monies  payable  to  the  plaintiff  under  the  contract, 
as  the  case  might  be,  and  the  additions  in  value,  if  any, 
paid  for  or  allowed  at  the  same  time  as  the  instalments 
became  dua  And  in  consideration  of  the  premises,  and  of 
the  stipulations  thereinbefore  contained  on  the  part  of  the 
plaintiff  to  be  performed,  the  defendants  did  thereby  agree 
with  the  plaintiff,  that  they,  or  the  board  of  guardians  for 
the  time  being  of  such  union,  should  and  would  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  plaintiff  the  sum 
of  550021,  at  and  after  the  rate  of  751  per  cent,  on  the 
work  actually  done  and  fixed  in  its  place;  and  also,  should 
the  defendants  decide  so  to  do,  upon  the  amount  of  the 
materials  which  should  be  brought  on  the  ground,  for  the 
purpose  of  carrying  on  such  works;  the  amount  or  value 
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of  the  work  so  actuallj  done  or  fixed  in  its  place,  and  of 
such  materials,  to  be  ascertained  and  settled  by  the  said 
G.  Scott  and  W.  Moffatt;  and  the  remaining  252.  per  cent, 
together  with  the  balance,  if  any,  which  might  remain  un- 
paid of  the  said  sum  of  5500^,  and  also  of  the  amount  es- 
timated by  the  said  G.  Scott  and  W.  Moffatt  as  the  value 
of  the  works  done  by  their  order  above  the  amount  of  the 
contract,  within  thirty  days  firom  the  full  and  satisfactory 
completion  of  the  same:  provided  nevertheless,  that  the 
plaintiff  should  not  be  entitled  to  demand  or  receive  any 
payment  until  the  said  works,  on  which  such  payment  was 
made  to  depend,  should  have  been  completed  to  the  satis- 
faction of  the  said  G.  Scott  and  W.  Moffatt,  who,  by  the, 
direction  of  the  defendants  for  that  purpose,  should  ex- 
amine and  make  valuation  of  the  amount  of  work  so  from 
time  to  time  done,  fixed,  and  completed,  and  should  cer- 
tify the  same  to  the  defendants,  after  which  the  plaintiff 
should  be  entitled  to  receive  from  the  defendants  the 
amount  of  payment  at  the  rate  aforesaid,  which  should  be 
then  due  in  respect  to  the  work  so  certified  to  be  done, 
fixed,  and  completed:  and  further,  as  that  contract  was 
entered  into  with  the  defendants  upon  the  express  stipu- 
lation that  the  workhouse  and  all  its  appurtenances,  and 
all  works  thereby  contracted  for,  should  be  entirely  com- 
pleted and  fit  for  use  by  the  24th  of  June,  1840,  the  plain- 
tiff did  thereby  bind  himself  to  the  defendants,  that  if  he 
the  plaintiff  should  fail  in  the  performance  of  the  said  con- 
tract in  that  respect,  unless  hindered  by  fire  or  such  other 
unforeseen  accident  as  should  happen  to  be  in  the  judg- 
ment of  the  architect  for  the  time  being  exculpatory,  he, 
the  plaintiff,  should  and  would  pay  the  defendants  the  sum 
of  lOL  per  week  for  every  week  which  the  same  should  re- 
main incomplete  after  that  time,  in  the  nature  of  liqui- 
dated damages  for  the  performance  of  the  said  contract  in 
that  respect:  provided  always,  that  in  the  event  of  the  de- 
fendants or  the  said  G.  Scott  and  W.  Moffatt  requiring  any 
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alteration  or  alterations  whatever  in  the  works  thereby 
contracted  to  be  performed  and  done  by  the  plaintiff,  whe- 
ther such  alteration  or  alterations  should  be  by  way  of  ad- 
dition to  such  works  or  omission  therefrom,  the  value  of 
such  alteration  or  alterations  or  allowance  for  such  omis- 
sion or  omissions  should  be  ascertained  by  admeasurement 
by  the  said  Gr.  Scott  and  W.  Moffatt;  and  that  in  case  such 
value  or  allowance  should  not  be  agreed  to  by  the  plain- 
tiff, it  should  be  lawful  for  the  plaintiff  to  call  in  any  other 
surveyor  for  the  purpose  of  fixing  the  amount  of  such  va- 
lue or  allowance,  and  in  case  there  should  be  any  differ- 
ence of  opinion  thereon  between  the  said  G.  Scott  and  W. 
Moffatt  and  the  surveyor  so  to  be  called  in  by  the  plaintiff, 
the  question  or  questions  in  dispute  should  be  decided  by 
any  umpire  to  be  mutually  chosen  by  the  said  Gr.  Scott  and 
W.  Moffatt  and  the  surveyor  so  to  be  called  in  by  the  plain- 
tiff, as  aforesaid ;  and  it  was  thereby  agreed  that  the  deci- 
sion of  such  umpire  should  be  final. — Averments,  that  the 
plaintiff  did,  at  the  several  times  particularly  mentioned  in 
the  specification,  and  in  a  good,  substantial,  and  workman- 
like manner,  with  the  best  materials  of  their  several  kinds, 
execute,  perform,  and  complete  the  works  described  and 
set  forth  in  the  specification,  and  also  according  to  the 
general  instructions  and  such  explanatory  drawings  as 
were  from  time  to  time  provided  by  the  said  G.  Scott  and 
W.  Moffatt  during  the  progress  of  the  works;  and  the 
plaintiff  did  completely  finish  the  whole  of  the  works,  and 
deliver  up,  in  a  clear  and  perfect  state,  the  buildings  and 
appurtenances,  fit  for  use,  on  a  certain  day  and  year,  to 
wit,  before  the  time  in  and  by  the  memorandum  of  agree- 
ment for  that  purpose  limited  and  provided,  that  is  to  say, 
on  the  23rd  of  June,  1840;  and  the  plaintiff  further  saith, 
that,  during  the  progress  of  the  works,  the  defendants  and 
the  said  G.  Scott  and  W.  Moffatt  respectively  did  think 
proper  to  make  certain  alterations,  additions,  and  omis- 
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morandum  of  agreement,  under  seal,  then  made  between 
the  plaintiff  of  the  one  part,  and  the  defendants,  of  the 
other  part,  (profert,)  after  reciting,  that  the  defendants 
were  desirous  of  having  a  workhouse  erected  on  a  piece 
of  ground,  situate  in  the  parish  of  Great  Burstead,  in  the 
county  of  Essex,  and  had  appointed  G.  Scott  and  W.  Mof- 
fatt  to  be  architects  for  superintending  the  erection  of  the 
said  workhouse;  and  also  reciting,  that  the  plaintiff  had 
proposed  to  contract  with  the  defendants  to  erect  the  said 
workhouse,  and  to  perform  all  the  works  particularised  in 
the  general  specification  and  drawings  prepared  by  the  said 
G.  Scott  and  W.  Moffatt  for  the  said  workhouse,  and  the 
several  yards  and  outbuildings  thereto  belonging,  for  the 
sum  of  55002.;  it  was  thereby  agreed  between  the  said 
parties,  and  the  plaintiff,  in  consideration  of  the  payments 
to  be  made  to  him  thereinafter  mentioned,  did  contract  and 
agree  with  the  defendants,  that  he,  the  plaintiff,  would,  at 
or  before  the  several  times  particularly  mentioned  in  the 
specification,  duly,  and  in  a  good,  substantial,  and  work- 
manlike manner,  with  the  best  materials  of  their  several 
kinds,  execute,  perform,  and  complete  the  works  described 
and  set  forth  in  the  specification,  and  also  according  to 
the  general  instructions  and  such  explanatory  drawings  as 
should  or  might  thereafter,  from  time  to  time,  be  provided 
by  the  said  G.  Scott  and  W.  Moffatt  during  the  progress  of 
the  works:  And  it  was  ftirther  agreed,  that  the  plaintiff 


vork  should  he  done,  in  which  seuBe  the  avennent  in  the  dedantion  was  to  be  nndentood,  and  that 
the  oertiiicateBy  letters,  and  final  yaluation  of  the  architects  did  not  amount  to  sach  directions. 

Secondly,  that  the  payments  made  on  the  certificates  of  the  architects  were  to  be  treated  aa 
imns  paid  on  account  of  whatever  the  plaintiff  might  eyentoally  be  entitled  to  recover;  and  the  want 
of  written  directions  being  an  answer  to  any  chum  in  respect  of  the  additional  woikBy  the  plaintiiF 
could  not  apply  any  part  of  the  63002.  in  satis&ction  of  them. 

Thirdly,  uat,  although  the  defendants  had  accepted  the  additional  works,  the  plaintiff  was  not  en- 
titled to  be  paid  on  a  quantum  meruit,  for  the  defendants,  being  a  corporation,  were  incapable  of  mak- 
ing a  new  parol  contract  of  that  description. 

Fourthly,  that  the  time  of  the  completion  of  the  works  was  not  an  essential  part  of  the  oontmct. 
*  Lastly,  that  a  plea,  alleging  that  the  defendants  did  not  acquiesce  in  the  additional  works  as  and  for 
additiomil  works  executed  by  the  plaintiff  under  the  agreement,  nor  did  the  architects  "  adopt,  ratify, 
or  confirm  the  same,"  was  bad  as  a  double  traverse  of  immaterial  avoments. 

8embU,  that  no  valuation  or  certificate  of  the  contract  works  was  requisite  after  their  final  cample- 
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should  completely  finish  the  whole  of  the  works  described 
to  be  done  in  the  said  drawings  and  specification,  and  de- 
liver up  in  a  clear  and  perfect  state  the  buildings  and  ap- 
purtenances fit  for  use,  on  or  before  the  24th  of  June,  1840: 
And  further  it  was  thereby  agreed,  that,  if  the  defendants 
or  the  said  G.  Scott  and  W.  Mofiatt  should  think  proper  at 
any  time,  before  the  works  were  completed,  to  make  any 
alterations,  additions,  or  omissions,  to  and  in  the  works 
contracted  for,  the  said  G.  Scott  and  W.  Mofiatt  should  give 
to  the  plaintiff  written  instructions,  signed  by  the  said 
Q,  Scott  and  W.  Moffatt,  for  such  alterations,  additions,  or 
omissions;  but  the  plaintiff  should  not  be  considered  as 
Jiaying  authority  for  the  same,  without  such  written  in- 
structions signed  by  the  said  G.  Scott  and  W.  Moffatt;  and 
fiirther,  that  any  such  alteration,  addition,  or  omission, 
should  not  yacate  the  contract,  but  that  the  same  should 
be  in  like  manner  done,  performed,  and  executed  by  the 
plaintiff;  and  that  the  amount  of  such  alteration,  addition, 
or  omission,  to  and  in  the  works,  should  be  ascertained  by 
admeasurement  by  the  said  G.  Scott  and  W.  Moffatt,  and 
charged  for  and  allowed  agreeably  to  their  valuation,  and 
the  same  should  be  added  to  or  deducted  from  the  amount 
of  the  monies  payable  to  the  plaintiff  under  the  contract, 
as  the  case  might  be,  and  the  additions  in  value,  if  any, 
paid  for  or  allowed  at  the  same  time  as  the  instalments 
became  due.  And  in  consideration  of  the  premises,  and  of 
the  stipulations  thereinbefore  contained  on  the  part  of  the 
plaintiff  to  be  performed,  the  defendants  did  thereby  agree 
with  the  plaintiff,  that  they,  or  the  board  of  guardians  for 
the  time  being  of  such  union,  should  and  would  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  plaintiff  the  sum 
of  55001,  at  and  after  the  rate  of  751  per  cent,  on  the 
work  actually  done  and  fixed  in  its  place;  and  also,  should 
the  defendants  decide  so  to  do,  upon  the  amount  of  the 
materials  which  should  be  brought  on  the  ground,  for  the 
purpose  of  carrying  on  such  works;  the  amount  or  value 
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of  the  work  so  actually  done  or  fixed  in  its  place,  and  of 
such  materials,  to  be  ascertained  and  settled  by  the  said 
G.  Scott  and  W.  Moffatt;  and  the  remaining  252.  per  cent, 
together  with  the  balance,  if  any,  which  might  remain  mi- 
paid  of  the  said  sum  of  5500^,  and  also  of  the  amount  es- 
timated by  the  said  G.  Scott  and  W.  Moffatt  as  the  value 
of  the  works  done  by  their  order  above  the  amount  of  the 
contract,  within  thirty  days  firom  the  full  and  satisfactory 
completion  of  the  same:  provided  nevertheless,  that  the 
plaintiff  should  not  be  entitled  to  demand  or  receive  any 
payment  until  the  said  works,  on  which  such  payment  was 
made  to  depend,  should  have  been  completed  to  the  satis- 
faction of  the  said  G.  Scott  and  W.  Moffatt,  who,  by  the 
direction  of  the  defendants  for  that  purpose,  should  ex- 
amine and  make  valuation  of  the  amount  of  work  so  from 
time  to  time  done,  fixed,  and  completed,  and  should  cer- 
tify the  same  to  the  defendants,  after  which  the  phuntiff 
should  be  entitled  to  receive  firom  the  defendants  the 
amount  of  payment  at  the  rate  aforesaid,  which  should  be 
then  due  in  respect  to  the  work  so  certified  to  be  done, 
fixed,  and  completed:  and  further,  as  that  contract  was 
entered  into  with  the  defendants  upon  the  express  stipu- 
lation that  the  workhouse  and  all  its  appurtenances,  and 
all  works  thereby  contracted  for,  should  be  entirely  com- 
pleted and  fit  for  use  by  the  24th  of  June^  1840,  the  plain- 
tiff did  thereby  bind  himself  to  the  defendants,  that  if  he 
the  plaintiff  should  fail  in  the  performance  of  the  said  con- 
tract in  that  respect,  unless  hindered  by  fire  or  such  other 
unforeseen  accident  as  should  happen  to  be  in  the  judg- 
ment of  the  architect  for  the  time  being  exculpatory,  he, 
the  plaintiff  should  and  would  pay  the  defendants  the  sum 
of  lOL  per  week  for  every  week  which  the  same  should  re- 
main incomplete  after  that  time,  in  the  nature  of  liqui- 
dated damages  for  the  performance  of  the  said  contract  in 
that  respect:  provided  always,  that  in  the  event  of  the  de- 
fendants or  the  said  G.  Scott  and  W.  Moffatt  requiring  any 
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Alteration  or  alterations  whatever  in  the  works  thereby 
contracted  to  be  performed  and  done  by  the  plaintiff,  whe- 
ther such  alteration  or  alterations  should  be  by  way  of  ad- 
dition to  such  works  or  omission  therefrom,  the  value  of 
such  alteration  or  alterations  or  allowance  for  such  omis- 
sion or  omissions  should  be  ascertained  by  admeasurement 
by  the  said  G.  Scott  and  W.  Moffatt ;  and  that  in  case  such 
value  or  allowance  should  not  be  agreed  to  by  the  plain- 
tiff, it  should  be  lawful  for  the  plaintiff  to  call  in  any  other 
surveyor  for  the  purpose  of  fixing  the  amount  of  such  va- 
lue or  allowance,  and  in  case  there  should  be  any  differ- 
ence of  opinion  thereon  between  the  said  G.  Scott  and  W. 
Moffatt  and  the  surveyor  so  to  be  called  in  by  the  plaintiff, 
the  question  or  questions  in  dispute  should  be  decided  by 
any  umpire  to  be  mutually  chosen  by  the  said  G.  Scott  and 
W.  Moffatt  and  the  surveyor  so  to  be  called  in  by  the  plain- 
tiff, as  aforesaid;  and  it  was  thereby  agreed  that  the  deci- 
sion of  such  umpire  should  be  final — ^Averments,  that  the 
plaintiff  did,  at  the  several  times  particularly  m^itioned  in 
the  specification,  and  in  a  good,  substantial,  and  workman- 
like manner,  with  the  best  materials  of  their  several  kinds, 
execute,  perform,  and  complete  the  works  described  and 
set  forth  in  the  specification,  and  also  according  to  the 
general  instructions  and  such  explanatory  drawings  as 
were  from  time  to  time  provided  by  the  said  G.  Scott  and 
W.  Moffatt  during  the  progress  of  the  works;   and  the 
plaintiff  did  completely  finish  the  whole  of  the  works,  and 
deliver  up,  in  a  clear  and  perfect  state,  the  buildings  and 
appurtenances,  fit  for  use,  on  a  certain  day  and  year,  to 
wit,  before  the  time  in  and  by  the  memorandum  of  agree- 
ment for  that  purpose  limited  and  provided,  that  is  to  say, 
on  the  23rd  of  June,  1840;  and  the  plaintiff  further  saith, 
that,  during  the  progress  of  the  works,  the  defendants  and 
the  said  G.  Scott  and  W.  Moffatt  respectively  did  think 
proper  to  make  certain  alterations,  additions,  and  omis- 
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sions  to  and  in  the  works  in  and  by  the  memorandum  of 
agreement  contracted  for,  and  did  accordingly  then  give 
to  the  plaintiff  notice  thereof,  and  did  then  direct,  require, 
and  authorise  the  plaintiff  to  make  the  same  alterations, 
additions,  and  omissions  to  and  in  the  same  works,  to  wit, 
by  and  by  means  of  a  certain  written  instructions  signed 
by  the  said  Gt.  Scott  and  W.  Moffatt,  confirmatory  of,  and 
ratifying  and  establishing,  the  said  direction,  requisition, 
and  authority  so  given  to  the  plaintiff;  that  the  said  altera- 
tions, additions,  and  omissions,  having  been  made  and  com- 
pleted, and  the  defendants  having  and  receiving,  and  at 
all  times  acquiescing  in  the  same,  as  and  for  alterations, 
&c.,  done  under  the  agreement,  the  said  G.  Scott  and  W. 
Moffatt  did,  by  a  writing  signed  by  them,  adopt,  ratify,  and 
confirm  the  alterations,  &c.,  and  the  same  amounted  in 
price  and  value  to  4970^  68,  6d;  and  the  plaintiff  further 
saith,  that  all  the  works,  additions,  alterations,  omis- 
sions, &c.,  have  been  completed  to  the  satisfaction  of  the 
said  G.  Scott  and  W.  Moffatt;  and  they,  the  said  G.  Scott 
and  W.  Moffatt,  have,  by  the  directions  of  the  defendants, 
examined  and  made  a  valuation  of  the  amount  of  the 
works,  additions,  alterations,  omissions,  &a,  so  done,  fixed, 
and  completed,  and  have  certified  the  same  to  the  defend- 
ants. Breach,  that,  although  more  than  thirty  days  had 
elapsed  since  the  due  completion  of  the  several  works, 
additions,  &c.,  yet  the  defendants  have  not  paid  to  the 
plaintiff  the  said  sum  of  5500Z.,  or  any  part  thereof,  nor 
any  sum  of  money  whatever,  in  respect  of  the  said  addi- 
tions, alterations,  &a 

The  defendants  (after  setting  out  on  oyer  the  agreement^ 
which  bore  date  the  27th  of  August,  1839,  the  material  parts 
of  which  are  stated  above  in  the  declaration)  pleaded  the 
following  pleas:  the  first,  second, third,  fourth,  and  eleventh 
of  which  were  pleaded  to  the  causes  of  action,  so  far  as  the 
same  related  to  the  supposed  non-payment  of  the  5500JL,and 
the  remaining  pleas  to  the  causes  of  action,  so  far  as  they 
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lated  to  the  non-payment  of  the  supposed  additions,  alter- 
ations, and  omissions: — 

First,  that  the  works  on  which  the  payment  of  the  B5001 
was  made  to  depend,  were  not  performed  modo  et  form^ 
Second,  that  the  works  on  which  the  payment  of  the 
550OL  was  made  to  depend,  were  not  completed  to  the 
satisfaction  of  the  said  G*.  Scott  and  W.  Moffatt,  modo  et 
forma. 

Third,  that  the  works  on  which  the  payment  of  the 
5500iL  was  made  to  depend,  were  not,  nor  was  any  part 
thereof,  or  the  amount  or  value  thereof,  or  any  part  thereof, 
certified  to  the  defendants  by  the  said  G.  Scott  and  W. 
Hofiatt  modo  et  form&. 

Fourth,  payment  before  action  brought  of  6500Z.,  in 
satisfaction  and  discharge 

Fifth,  that  the  alterations,  additions,  and  omissions 
were  not,  nor  were  any  part  thereof,  made  modo  et  form&. 
Sixth,  that  the  additions,  alterations,  and  omissions 
were  not,  nor  was  any  part  thereof,  completed  to  the 
8atis£Etction  of  the  said  Gr.  Scott  and  W.  Moffatt,  modo  et 
form£L 

Serenth,  that  Or.  Scott  and  W.  Moffatt  did  not  give  to  the 
plaintiff  written  instructions  signed  by  them,  Gt.  Scott  and 
W.  Moffatt,  for  the  additions,  alterations,  and  omissions, 
or  any  of  them,  modo  et  form&. 

Eighth,  that  the  defendants  did  not  have  or  receive  of 
or  from  the  plaintiff,  or  acquiesce  in  the  alterations,  ad- 
ditions, and  omissions,  or  any  of  them,  as  and  for  altera- 
tions, additions,  and  omissions  done,  performed,  or  exe- 
cuted by  the  plaintiff  under  the  memorandum  of  agreement, 
or  according  to  the  terms  and  provisions  thereof,  nor  did 
the  said  G.  Scott  and  W.  Moffatt  authorise,  adopt,  ratify, 
or  confirm  the  said  alterations,  additions,  and  omissions, 
or  any  of  them,  modo  et  form^ 

Ninth,  that  the  additions,  alterations,  and  omissions 
were  not,  nor  were  any  of  them,  or  the  amount  or  value 
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of  the  cheques  themselves,  or  of  any  other  kind,  shewing 
that  they  were  given  in  respect  of  any  particular  portion 
of  the  works  executed  by  the  plaintiff,  nor  was  there  any 
evidence  to  prove  that  the  payments  so  made  were,  at  the 
time,  or  had  even  before  action  brought,  been  appropriated, 
either  by  the  defendants  or  by  the  plaintiff,  to  any  par- 
ticular part  or  parts  of  his  said  demand.  Some  time  after 
the  execution  of  the  several  works  by  the  plaintiff,  Messrs. 
Scott  and  Moffatt  were  applied  to  by  him  to  value  the  ad- 
ditional works  done  by  the  plaintiff  extra  to  the  contract 
price  or  sum  of  55002.,  and  thereupon  the  said  Q.  Scott  and 
W.  Moffatt,  on  the  22nd  day  of  May,  1842,  gave  and  signed 
a  valuation  of  the  same  at  3183^  7s.  lOd.  (including  therein 
the  price  of  sinking  the  well,  of  procuring  the  water  sup- 
ply, and  effecting  the  drainage  of  the  premises),  which  said 
valuation  was  headed  as  follows: — ''The  Board  of  Guar- 
dians of  the  Billericay  Union  to  Richard  LampreU,  builder, 
8,  Sherborne  Lane,  London.  To  sundry  additional  works 
done  extra  to  the  contract  for  building  the  new  union- 
house  at  Billericay,  in  the  county  of  Essex."  And  con- 
cluded as  follows: — "  The  above  is  our  valuation  of  the  ad- 
ditional works  done  extra  to  the  contract  for  building  the 
new  union  workhouse  at  Billericay,  in  the  county  of  Essex. 
G.  SooTT,  W.  Moffatt.     October  27,  1842." 

This  value  was  not  agreed  to  by  the  plaintiff,  who  there- 
upon called  in  another  surveyor,  Mr.  Jole,  for  the  purpose 
of  fixing  the  amount  of  the  value  or  allowance  of  the  ad- 
ditional works.  Mr.  Jole  fixed  it  at  a  sum  much  beyond 
the  amount  of  Messrs.  Scott  and  Moffatt's  valuation,  and 
the  plaintiff,  in  May,  1843,  and  frequently  afterwards  be- 
fore action  brought,  called  upon  Messrs.  Scott  and  Moffatt 
to  concur  with  Mr.  Jole  in  naming  an  umpire;  but  in 
the  meantime,  namely,  on  the  16th  of  November,  1842, 
the  defendants  had,  on  receiving  a  copy  of  the  valuation 
made  as  aforesaid  by  Messrs.  Scott  and  Moffatt,  expressly 
prohibited  them  from  taking  any  further  steps  in  respect 
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of  the  plaintifTs  claim,  and  thej,  on  that  ground,  declined 
taking  any  part  in  naming  an  umpire. 

The  arbitrator  found,  that  the  fair  value  and  price  of 
the  additional  works  and  alterations  executed  by  the  plain- 
tiff amoujited  to  2541  {.  19&  6d  over  and  beyond  the  con- 
tract price  of  55002. 

The  following  questions  were  raised  by  the  arbitrator 
for  the  opinion  of  the  Court: — ^The  defendants  contended, 
that  the  works  not  having  been  completed  within  the  time 
limited  in  the  contract  (24th  of  June,  1840),  the  first  and 
fifth  pleas  were  an  answer  to  the  action;  and  they  con- 
tended, that  the  same  circumstance  entitled  them  to  have 
the  issues  on  the  replications  to  the  second  and  sixth  pleas 
also  entered  for  them. 

The  defendants  also  contended,  that,  no  order  having 
been  given  in  the  form  prescribed  by  the  contract  for  the 
several  alterations,  additions,  and  omissions,  the  plaintiff 
was  not  entitled  to  recover  any  sum  from  them,  except  the 
contract  price  of  5500^;  and  that,  as  to  that  sum,  it  was 
more  than  satisfied  by  the  63002.  which  had  been  paid  on 
account;  and  that,  at  all  events,  the  excess  of  the  sum  of 
6300ZL  beyond  the  contract  price  of  55002.  was  sufiicient  to 
cover  all  the  demands  which  the  plaintiff  was  entitled  to 
set  up  against  them  beyond  the  contract  prica 

The  defendants  further  contended,  that  the  plaintiff 
could  only  recover  such  sums  as  the  architects  had  given 
certificates  for,  and  that  there  was  no  proof  of  any  certi- 
ficates for  more  or  so  much  as  the  sum  of  63002. 

For  the  plaintiff  it  was  contended,  that  the  question 
whether  the  works  were  completed  within  the  time  limited 
by  the  contract  was  not  raised  by  any  of  the  pleas.  And 
in  answer  to  the  objection  that  no  order  had  been  given 
for  the  alterations,  &c.,  in  the  form  prescribed  by  the  con- 
tract, the  plaintiff  contended,  that  the  pleadings  did  not 
raise  the  question  whether  any  previous  written  instruc- 
tions had  been  given,  signed  by  the  architects  for  the  ad- 


1849. 


Laxpbbll 

V, 

BiLLBBIOAT 

UVIOH. 


296 


EXCHEQUBB  BEFOBT& 


1849. 


Lampbbll 

V, 
BlLLBUCi.T 

Usioi; 


ditions,  &c. ;  and  that  the  plaintiff  was  entitled  to  the  ver- 
dict on  the  replications  to  the  seventh  and  eighth  pleas, 
the  architects  having,  by  their  certificates  from  time  to 
time,  and  by  their  valuation,  executed  the  22nd  October, 
1842,  approved  of  and  ratified,  and  the  defendants  having 
taken  to,  and  without  objection  accepted,  the  works  after 
full  notice  of  such  alterations,  &a  The  plaintiff  further 
maintained,  that,  the  contract  works  and  the  alterations 
and  additions  proceeding  contemporaneously,  and  the  se- 
veral sums,  amounting  to  63002.,  having  been  paid  gene- 
rally on  account  as  the  contract  works  and  the  additions 
and  alterations  so  proceeded,  the  plaintiff  had  a  right  to 
appropriate  to  the  additions  and  alterations  as  much  of 
those  sums  as  he  pleased;  consequently,  that  he  had  a 
right  to  say,  that  of  the  63002.  paid  on  account,  he  appro- 
priated 49702.  6a  6c2.  to  the  sum  which  he  alleged  to  be 
due  for  additions  and  alterations,  leaving  only  13292. 13&6cZ. 
applicable  towards  payment  of  the  contract  price  of  55002L, 
and  that,  therefore,  41702.  68.  6d  of  the  contract  price  still 
remained  unpaid,  as  to  which  he  was  entitled  to  the  ver- 
dict on  the  fourth  and  eleventh  pleaa 

The  arbitrator  awarded,  that  the  verdict  on  the  issues 
joined  on  the  several  pleas  respectively  should  be  entered 
for  the  plaintiff  or  the  defendants,  as  the  Court  might,  on 
consideration  of  those  matters  of  law,  direct 


The  Attomey-Oeneral  argued  for  the  plaintiff  (June  7). 
— ^The  first  question  arises  on  the  first  and  fifth  pleas,  and 
it  is  objected  that  the  plaintiff  cannot  recover,  because  the 
works  were  not  completed  before  the  end  of  December, 
1840,  instead  of  the  24th  of  June,  1840.  The  pleas,  how- 
ever, do  not  raise  any  question  as  to  the  time  of  comple- 
tion, the  only  allegation  being,  that  the  works,  alterations, 
&c.,  were  not  done  in  manner  and  form  as  alleged.  But 
the  arbitrator  finds,  that  all  the  works  were  executed  in 
the  best  manner  and  to  the  satisfaction  of  the  architects, 
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and  that  the  defendants  took  possession  without  any  com- 
plaint Then,  is  performance  within  the  time  limited  a 
condition  precedent?  dearly  not  It  is  merely  a  stipu- 
lation, for  the  breach  of  which,  if  the  defendants  have  sus- 
tained any  injury,  they  have  a  remedy  by  action.  In  Lucas 
y.  Godwin  (a\  the  plaintiff  contracted  to  complete  certain 
work  by  the  10th  of  October.  It  was  not  finished  till  the 
15th;  but  the  defendant  having  accepted  the  work,  it  was 
held  that  the  plaintiff  might  recover  the  value  in  an  ac- 
tion for  work  and  labour.  There  Tindai,  C.  J.,  says,  "  If 
it  be  said  that  the  completion  by  the  10th  of  October  is 
the  condition  precedent,  at  least  the  objection  should  have 
been  taken  at  the  time.  In  accepting  the  work  done,  the 
defendant  admits  that  it  is  of  some  benefit  to  him,  and  that 
the  plaintiff  is  entitled  to  some  remuneration.  It  is  not  a 
condition,  but  a  stipulation,  for  non-observance  of  which 
the  defendant  may  be  entitled  to  recover  damages;  but 
even  if  it  be  a  condition,  it  does  not  go  to  the  essence  of 
the  contract,  and  is  no  answer  to  the  plaintiff's  claim  for 
the  work  actually  done.'^ 

Secondly,  as  to  the  objection  that  no  orders  were  given 
in  the  form  prescribed  by  the  contract  for  the  several 
alterations,  additions,  and  omissions  That  question  is 
ndsed  (if  at  all)  by  the  seventh  and  eighth  pleas.  But 
those  pleas  must  be  found  for  the  plaintiff  The  declara- 
tion states,  that  it  was  agreed  that  the  architects  should 
give  the  plaintiff  written  instructions  for  the  additional 
work, — not  saying  before  the  work  was  begun.  It  then 
alleges,  that  the  architects  directed  the  plaintiff  to  make 
the  additions,  &c.,  by  written  instructions  "  confirmatory 
of,  and  ratifying  and  establishing,  the  said  directions.'' 
The  pleas  must  be  read  in  the  same  sense,  and  as  denying 
that  instructions  were  given  in  the  manner  alleged,  that 
is,  by  an  order  and  subsequent  confirmation  in  writing. 
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A  previous  declaration  in  writing  is  not  important,  for  the 
defendants  have  accepted  the  work.  The  want  of  such  di- 
rection might  have  justified  the  defendants  in  refusing  the 
work;  but  since  they  have  had  the  benefit  of  it,  thej  are 
bound  to  pay.  Besides  that,  the  arbitrator  finds  that  all 
the  work  was  going  on  at  the  same  time,  and  that  certi- 
ficates for  payments  were  given  relating  to  all  the  work  in 
progress,  that  is,  including  the  extra  work.  Then  the 
plaintiff  has  a  right  to  appropriate  those  payments  to  what- 
ever account  he  may  think  fit 

Thirdly,  the  defendants  contend,  that  the  valuation  of 
the  architects  is  conclusive,  because  no  umpire  has  been 
appointed.  But  that  default  is  the  defendants' ;  and  there- 
fore the  arbitrator  is  in  the  place  of  an  umpire,  and  the 
plaintiff  is  entitled  to  recover  the  value  which  he  has 
found. 


Sir  F.  KeUy,  for  the  defendant& — This  is  an  action  of  co- 
venant, and  the  plaintiff  can  only  recover  on  some  breach 
of  covenant  alleged  in  the  declaration.  He  had  no  right 
to  recover  for  work  and  labour.  It  is  not  like  an  action 
against  an  individual,  who  may,  either  by  verbal  order,  or 
ratification,  or  acceptance  of  any  work  done,  render  him- 
self liable  to  pay  the  fair  and  reasonable  price,  but  it  is  an 
action  against  the  guardians  of  a  union,  who  are  trustees 
for  the  rate-payers,  and  who  can  do  no  act  affecting  the 
latter,  imless  in  conformity  with  the  4  &  5  Will.  4,  a  76, 
and  in  strict  pursuance  of  their  contracts.  Here  the  board 
of  guardians  have  protected  themselves  by  an  express  sti- 
pulation, that  the  plaintiff  shall  have  no  authority  to  make 
any  alterations  or  additions,  unless  written  instructions 
are  given  by  the  architects.  It,  therefore,  became  neces- 
sary to  aver  in  the  declaration  that  such  instructions  were 
given,  and  the  only  issue  raised  by  the  seventh  plea  is  as 
to  that  fact.  But  the  arbitrator  finds  that  no  such  in- 
structions were  given.     A  subsequent  ratification  is  im- 
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material,  and  the  allegation  of  instructions  contained  in 
the  declaration  must  mean  such  written  instructions  as 
are  required  by  the  contract,  otherwise  the  ayerment  is 
imperfect  If  the  allegation  be  susceptible  of  two  mean- 
ings, the  Court  will  so  construe  it  as  to  support  the  con- 
tract Then  it  is  said,  that  the  plaintiff  is  entitled  to  ap- 
ply the  5500^  or  a  competent  part  thereof  in  liquidation 
of  the  claim  for  extra  work,  the  money  having  been  paid 
generally  on  account  That,  however,  depends  upon  whe- 
ther, at  the  time  the  plaintiff  received  the  money,  he  had 
any  claim  for  extra  work,  to  which  the  payment  could  be 
applied,  and  it  is  submitted  that  he  had  not  No  doubt, 
money  paid  generally  on  account  may  be  appropriated  to 
one  of  several  demands,  even  though  that  demand  is  not 
recoverable  at  law.  Mills  v.  Fowkes  (a) ;  but  it  is  an  indis- 
pensable ingredient  in  the  right  to  appropriate,  that  the 
party  paying  has  knowledge  of  the  existence  of  the  de- 
mand, so  that  he  may  exercise  the  option  of  paying  the 
money  on  another  account.  Here  there  was  no  demand 
either  at  law  or  in  equity  in  respect  of  the  extra  work: 
Kirk  V.  The  Ouardia/ns  of  the  Bromley  Union  (b).  The  38th 
section  of  the  4  &  5  Will.  4,  c.  76,  prohibits  the  guardians 
from  doing  any  act,  except  at  a  local  board,  so  that  they 
cannot  be  liable  by  reason  of  any  supposed  acquiescenca 

The  third  plea  must  be  found  for  the  defendant&  That 
plea  is  distributive,  and  is  made  out  by  shewing  that  no 
certificates  were  given  by  the  architects  for  the  work  re- 
maining unpaid. 


The  Attorney-General  replied 


Cur.  adv.  vidt 


The  judgment  of  the  Court  was  now  delivered  by 

RoLFB,  R — ^This  case,  which  was  argued  in  last  Trinity 
Term,  comes  before  us  on  the  award  of  an  arbitrator,  to 
whom  the  cause  had  been  referred  by  order  of  Nisi  Priu& 
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It  was  an  action  of  covenant  brought  by  the  plaintiff,  a 
builder,  against  the  defendants,  to  recover  from  them  the 
price  which  they  had  agreed  to  pay  as  the  consideration 
for  the  building  of  the  union-house  at  Billericay. 

The  deed  on  which  the  action  is  brought,  and  which  is 
set  out  on  oyer,  bears  date  the  27th  of  August,  1839,  and 
is  made  between  the  defendants  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  and,  after  reciting  that  the  de- 
fendants were  desirous  of  having  a  workhouse  erected  at 
Grreat  Burstead,  in  Essex,  and  had  appointed  Messrs.  Scott 
and  Moffatt  to  be  the  architects  for  superintending  the 
erection  thereof,  and  that  the  plaintiff  had  proposed  to 
contract  to  do  the  works,  according  to  the  specifications 
prepared  by  the  architects,  for  the  sum  of  55002L,  it  is 
witnessed,  that,  in  consideration  of  the  payments  to  be 
made  to  him  as  after  mentioned,  the  plaintiff  covenanted 
with  the  defendants,  that  he  would  do  all  the  works  men- 
tioned in  the  specification  at  the  time  therein  mentioned, 
and  in  a  workmanlike  manner,  and  would  completely 
finish  the  whole  before  the  24th  of  June,  1840.  It  is 
further  agreed,  that  if  the  architects  should  require  any 
alterations  or  additions  in  the  progress  of  the  works,  they 
should  give  to  the  plaintiff  written  instructions  for  the 
same,  signed  by  them,  and  the  plaintiff  should  not  be 
deemed  to  have  authority  to  do  such  additional  works 
without  such  written  instructions ;  and  it  was  provided 
that  the  amount  of  such  additional  works  should  be  ascer- 
tained by  admeasurement  by  the  architects,  and  charged 
for  and  allowed  agreeably  to  their  valuation,  and  added 
to  the  money  payable  under  the  contract,  and  should  be 
paid  for  at  the  same  time  as  the  instalments  should  be- 
come due.  And,  in  consideration  of  the  premises,  the  de- 
fendants agreed  with  the  plaintiff,  that  they  would  pay 
him  the  said  sum  of  5500^,  at  the  rate  of  751  per  cent  on 
the  amount  of  the  work  from  time  to  time  actually  done, 
to  be  ascertained  and  settled  by  the  architects,  and  the 
remaining  251  per  cent,  with  the  balance  (if  any)  of  the 


HILARY  TEBM,   12  YIOT. 


301 


5500/.,  and  also  of  the  amount  estimated  by  the  archi- 
tects as  the  value  of  the  additional  work  (if  any),  within 
thirty  days  from  the  full  completion  of  the  contract  Pro- 
vided always,  that  the  plaintiff  should  not  be  entitled  to 
receive  any  payment  until  the  works  on  which  such  pay- 
ments are  made  to  depend  should  have  been  completed  to 
the  satisfaction  of  the  architects,  who  should  examine  and 
make  a  valuation  of  the  amount  so  completed  from  time 
to  time,  and  certify  the  same  to  the  defendants,  after  which 
the  plaintiff  shoidd  be  entitled  to  receive  from  the  defend- 
ants the  amount  of  payment  at  the  rate  afbresidd,  which 
should  be  then  due  in  respect  of  the  work  so  certified  to 
be  completed.  In  a  subsequent  part  of  the  agreement,  the 
plaintiff  bound  himself,  that  if  he  should  fail  in  the  com- 
pletion of  all  the  works  before  the  24th  of  June,  1840, 
(unless  hindered  by  fire  or  other  cause  satisfactory  to  the 
architects,)  he  would  pay  to  the  defendants  lOi  per  week, 
by  way  of  liquidated  damages,  so  long  as  the  works  should 
remain  incomplete 

The  declaration,  after  stating  the  deed,  avers,  that  the 
plaintiff  duly,  and  to  the  satisfaction  of  the  architects, 
executed  all  the  works  contracted  to  be  done  for  the 
55002. ;  and  further,  that,  during  the  progress  of  the  works, 
the  architects  required  and  authorised  him  to  make  cer- 
tain additions  thereto,  to  wit,  by  and  by  means  of  certain 
written  instructions,  to  wit,  signed  by  the  said  Scott  and 
Moffatt,  confirmatory  of,  and  ratifying  and  establishing, 
the  said  requisition  and  authority  so  given  by  them  to  the 
plaintiff.  And  the  declaration  then  avers,  that  the  plain- 
tiff duly,  and  to  the  satisfaction  of  the  architects,  executed 
all  the  additional  works  so  required  by  them,  and  that 
they  duly  made  a  valuation  thereof,  and  certified  the  same 
to  the  defendants.  The  declaration  then  states,  that  more 
than  thirty  days  had  elapsed  since  the  due  completion  of 
all  the  works,  and  that  the  defendants  had  taken  posses- 
sion of  and  accepted  all  the  works  as  and  for  works  done 
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under  and  in  pursuance  of  the  deed ;  and  then  alleges,  as 
a  breach,  the  non-payment  as  well  of  the  65002.,  as  also 
of  the  sum  due  for  the  additions. 

The  defendants,  after  craving  oyer  of  the  deed,  pleaded 
twelve  pleas,  five  of  them,  namely,  the  first,  second,  third, 
fourth,  and  eleventh  relating  to  the  original  works,  for 
which  the  5500^  were  to  be  paid,  and  the  rest  to  the  ad- 
ditional works. 

The  fourth  and  eleventh  pleas  are  pleas  of  payment  of 
the  55002.,  the  former  being  a  plea  of  payment  after  breach, 
and  the  latter,  payment  before  breach;  both  these  pleas 
are  traversed  by  the  replication. 

The  seventh  plea  relates  to  the  additional  works,  and  is, 
that  the  architects  did  not  give  to  the  plaintiff  written  in- 
structions, signed  by  them,  for  the  said  additions,  in  man- 
ner and  form  as  in  the  declaration  is  alleged,  concluding 
to  the  country. 

These  are  all  the  pleas  to  which,  for  the  present,  we 
need  refer.  The  cause,  when  it  came  down  for  trial,  was 
referred  to  an  arbitrator,  who  was  to  be  at  liberty  to  state 
facts  specially,  and  to  raise  points  of  law  for  our  decision ; 
and  he  has  by  his  award  found,  that  the  plaintiff,  imme- 
diately after  the  date  of  the  deed,  proceeded  to  execute  the 
works  in  question;  that,  while  they  were  in  progress,  the 
architects  required  him  to  execute  additional  works  of 
great  extent;  that  the  whole  of  the  works,  original  and 
additional,  were  completed  in  a  workmanlike  manner,  and 
to  the  satisfaction  of  the  architects;  but  that,  by  reason  of 
the  additions,  the  final  completion  of  the  work  was  neces- 
sarily delayed  till  the  end  of  December,  1840,  at  which 
time  the  defendants  took  possession  of  the  whole.  During 
the  progress  of  the  works,  the  architects  fi*om  time  to  time 
delivered  to  the  plaintiff  certificates,  in  the  form  of  letters, 
signed  by  them,  and  addressed  to  the  clerk  of  the  board  of 
guardians,  stating  merely  that  the  board  might  safely  ad- 
vance the  sum  of  — L  to  the  plaintiff  on  account  of  works 
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executed  at  the  new  union-house.  Certificates  in  this  form, 
to  the  amount  of  65002.,  were  given;  but  in  fact  payments 
were  made  bj  the  defendants  to  the  amount  of  63002. 
There  was  nothing  to  shew  on  what  account  these  advances 
were  made,  whether  of  the  contract  or  the  additional 
works,  and,  in  fact^  all  the  payments  must  be  taken  to  have 
been  made  generally  in  respect  of  the  work  actucMy  done, 
without  distinguishing  the  one  description  from  the  other. 
No  written  authority  or  directions  were  given  by  the  archi- 
tects for  the  additional  works,  except  that  letters  were  in 
evidence,  signed,  some  by  Mr.  Scott  and  others  by  Mr. 
Moffatt,  written  during  the  progress  of  the  works,  in  which 
allusion  was  incidentally  made  to  some  of  the  additional 
works  in  progress,  and  containing  suggestions  as  to  the 
mode  of  executing  them;  and  save,  also,  that,  long  after  the 
works  were  all  complete,  the  architects,  on  the  application 
of  the  plaintiff,  made  a  valuation  of  the  additional  works, 
which  they  estimated  at  31332.,  and  signed  a  paper  stating 
that  to  be  the  amount  of  their  valuation. 

The  arbitrator  having  found  the  facts  specially,  the  case 
now  comes  before  us,  to  say  for  which  party  the  several  is- 
sues are  to  be  found,  and  what  judgment  ought  to  be  given. 
It  will  be  convenient,  in  the  first  place,  to  consider  the 
seventh  plea^  which  denies  that  any  written  instructions 
were  given  for  the  additional  work&  Now,  by  the  express 
terms  of  the  deed,  the  plaintiff  was  not  to  be  deemed  to 
have  authority  to  do  anything  beyond  the  original  contract 
works,  tmless  he  should  receive  written  directions  signed 
by  the  architects,  and  certainly  no  such  directions  were 
given;  for  the  deed,  when  it  requires  written  directions, 
clearly  means  written  directions  before  the  additionai  works 
Aould  he  done,  and  the  only  documents  signed  by  the  ar- 
chitects, namely,  the  certificates,  the  letters,  and  the  final 
valuation,  even  on  .the  most  favourable  construction  for 
the  plaintiff,  were  merely  writings  stating  expressly  or  im- 
pliedly their  approbation  of  what  had  been  ahready  done. 
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The  letters,  moreover,  were  signed  by  only  one  of  the  ar- 
chitects, and  even  giving  to  all  of  them  their  fullest  weight, 
they  are  evidently  not  what  the  deed  required.    It  can 
hardly  be  said  to  be  inconsistent  with  these  documents, 
that  the  architects  actually  disapproved  of  the  additions, 
and  that  they  were  originally  executed  by  the  plaintiff  con- 
trary to  their  opinion,  though  they  afterwards  approved 
them;  be  this  however  as  it  may,  they  certainly  are  not 
what  the  deed  contemplated,  which  was  a  previous  written 
authority  from  the  architects.    A  subsequent  written  ap- 
proval, even  if  the  documents  in  evidence  amount  to  that, 
is  a  very  different  thing  from  a  previous  order  to  the 
builder.    But  then  the  plaintiff  contended  that  this  seventh 
plea  must,  even  supposing  that  there  was  no  such  written 
authority  as  the  deed  requires,  be  found  for  him,  for  the 
declaration,  he  argued,  contains  no  averment  of  a  previous 
written  authority,  and  so  the  plea,  which  is  only  a  traverse 
of  the  plaintiff's  allegation,  cannot  be  taken  to  refer  to 
more  than  the  declaration  states.    But  unless  the  declara- 
tion is  to  be  understood  as  stating  that  such  authority 
and  instructions  were  given  as  the  deed  requires,  it  would 
be  bad,  even  after  verdict,  and  so  would  not  entitle  the 
plaintiff  to  judgment     And  we  think  that  it  must,  on  a 
reasonable  construction,  be  taken  as  containing  an  aver- 
ment that  the  requisite  instructions  (that  is,  instructions 
in  writing)  were  given:  this  is  properly  traversed  by  the 
seventh  plea,  and  the  issue  thereon  is  found  for  the  de- 
fendant.   This  finding,  therefore,  disposes,  in  favour  of  the 
defendants,  of  the  whole  cause  of  action,  or  so  far  as  re- 
lates to  the  additional  works. 

But  then  the  plaiatiff's  counsel  argued,  that  he  still  was 
entitled  to  recover  the  whole  of  his  demand,  as  well  for 
the  original  as  the  additional  works,  giving  credit  only 
for  the  6300^ ;  for  the  arbitrator  finds  that  all  the  sums 
paid  frt)m  time  to  time  on  account,  making  up  the  aggre- 
gate sum  of  6300iL,  were  paid  on  account  generally,  with- 
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out  distingniRhing  in  respect  of  what  works  the  payments 
were  made,  and  so  the  plaintiff  contended,  that,  on  the 
principle  quicquid  recipitur  recipitur  secundum  modum 
recipientis,  he  is  now  at  liberty  to  apply  so  much  as  is 
necessary  of  the  63002.,  in  full  satisfaction  of  what  is  due 
for  the  additional  works,  leaving  the  balance  only  of  the 
6300iL  to  be  applied  in  part  discharge  of  the  56002.  This 
brings  us  to  the  two  pleas  of  payment  of  the  66002.,  that 
is,  ihQ  fourth  and  eleventh  pleas.  It  is  on  this  point  chiefly 
that  we  desired  time  to  consider  our  judgment  The  claim 
on  the  part  of  the  plaintiff  seems  so  just,  that  we  should 
have  been  very  glad  if  we  could  have  adopted  his  argu- 
ment on  this  part  of  the  case.  His  argument  is,  that  the 
pleas  of  payment  of  the  contract  sum  of  66002.  are  not 
made  out  beyond  the  balance  of  the  63002.,  after  satisfy- 
ing thereout  his  claim  for  the  additional  works,  and  so 
that  he  is  entitled  to  recover  the  difference  between  66002L 
and  that  balance.  This  argument,  however,  when  ex- 
amined, will  be  found  to  rest  on  no  solid  foundation. 

When  the  payments  were  from  time  to  time  made  on 
the  certificates  of  the  architects,  the  obvious  meaning  of 
both  parties  was,  that  the  sums  advanced  should  be  ac- 
counted for  by  the  plaintiff  on  the  final  settlement  between 
him  and  the  defendant&  They  were  to  be  treated  as  sums 
paid  on  account  of  whatever  the  plaintiff  might  eventually 
be  entitled  to  recover  from  the  defendants,  whether  for 
the  original  or  the  additional  works.  The  first  thing 
therefore  to  be  done,  is,  to  ascertain  what  the  plaintiff's 
gross  claim  is,  that  is,  what  is  the  sum  to  which  he  would 
have  been  entitled  if  nothing  had  been  paid  on  account 
And  clearly  this  is  only  66002. ;  for  the  want  of  written 
directions  firom  the  architects  is,  as  we  have  already  stated, 
a  complete  answer  to  any  claim  in  respect  of  the  addi- 
tional works,  so  &r  as  such  claim  depended  on  the  deed. 
But  it  was  suggested  at  the  bar,  that  though  for  want  of 
written  instructions  the  plaintiff  might  have  no  remedy 
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under  the  deed,  yet,  as  the  defendants  had  accepted  the 
additional  works,  and  so  had  the  full  benefit  of  them,  the 
plaintiff  had  a  right  to  be  paid  on  a  quantum  meruit, 
independently  of  the  deed;  and  the  case  of  Lucas  v.  Oodr 
win  (a)  was  relied  on.  But  there  the  defendant  was  an 
individual  capable  of  making  a  new  contract  by  parol,  as  he 
might  think  fit;  whereas  here,  the  defendants  are  a  corpo- 
rate body  incapable  of  contracting  otherwise  than  by  deed. 
We  adhere,  on  this  subject,  to  the  doctrine  laid  down  by  this 
Court,  in  The  Mayor  of  Lvdlaw  v.  Charlton  (6),  and  subse- 
quently acted  on  in  the  Common  Pleas  in  Arnold  v.  The 
Mayor  of  Poole  (c),  and  by  the  Court  of  Queen's  Bench,  in 
Paine  v.  The  Strand  Union  {d).  The  principle  of  those  cases 
clearly  exempts  the  present  defendants  from  all  liability  as 
to  the  matters  in  question  in  this  action,  except  such  as 
arose  by  instrument  under  their  seal  In  the  case  of  a  build- 
ing contract  entered  into  by  an  individual,  the  plaintiff's 
argument  might  be  well  founded.  Suppose,  for  instance,  a 
contract  under  seal,  whereby  a  builder  contracts  to  build  a 
house,  and  the  owner  of  the  land  covenants  to  pay  lOOOZl 
as  the  price  of  the  work,  and  also  to  pay  for  any  extra 
work  authorised  in  writing  by  the  architect  During  the 
progress  of  the  works  the  architect  authorises  extra  work 
to  the  amount  of  500L,  which  the  builder  completes  in  a 
proper  manner,  and  to  the  satisfaction  of  the  owner  of 
the  land,  but  without  any  authority  in  writing.  We  will 
suppose  that  the  owner  of  the  land  pays  the  builder  from 
time  to  time  1200Z.,  on  account  generally,  and  that,  more 
than  six  years  after  the  whole  has  ]>een  completed,  the 
builder  brings  an  action  of  covenant  against  the  owner 
for  non-payment  of  the  balance,  and  the  owner  pleads 
payment  In  such  a  case  the  argument  of  the  plaintiff 
here  might  prevail;  but  it  would  rest  wholly  on  the 
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ground,  that  under  the  circumstances  the  owner  of  the 
land  must  be  taken  to  have  entered  into  a  new  parol  con- 
tract to  pay  for  the  extras,  independently  of  his  liability 
und^  the  deed.     There  would,  in  such  a  case,  be  two  debts 
due  from  the  owner  of  the  land,  one  a  debt  arising  by 
deed,  the  other  a  debt  on  simple  contract,  and  in  such 
a  case  the  doctrine  as  to  the  application  of  indefinite  pay- 
ments would  apply.    The  creditor  in  such  a  case  might 
say,  ''I  have  applied  6002^,  part  of  the  12002L,  in  discharge 
of  the  simple  contract  debt,  which  would  otherwise  be 
barred  by  the  Statute  of  Limitations;  what  I  seek  to  re- 
cover is  the  balance  of  the  original  contract  sum  of  10002.^' 
But  before  any  such  question  can  be  raised,  it  is  plain  that 
there  must  be  two  debts.     The  doctrine  never  has  been 
held  to  authorise  a  creditor,  receiving  money  on  account, 
to  apply  it  towards  the  satisfaction  of  what  does  not  nor 
ever  did  constitute  any  legal  or  equitable  demand  against 
the  party  making  the  paymenta     On  these  grounds  we 
think  that  the  doctrine  as  to  the  creditor's  right  by  ap- 
plying indefinite  payments  to  whichever  of  two  debts  he 
may  prefer,  does  not  apply  in  the  present  case.    It  is  fit  we 
should  refer  to  the  case  of  Scmders  v.  8t  Neots  Union  (a), 
merely  for  the  purpose  of  saying  that  the  Court  of  Queen'a 
Bench  certainly  did  not  mean  in  that  case  to  overrule 
their  former  decision.    The  objection  there  was  perhi^s 
rather  an  objection  on  the  record  than  to  the  ruling  of 
the  judge  at  Nisi  Prius,  or,  if  this  was  not  so,  the  Court 
(»ily  meant  to  say  that  the  goods  there  ordered  and  sup- 
plied were  such  as  brought  the  case  within  the  exceptions 
referred  to  in  the  former  authorities.    In  coming  to  our 
decision  in  the  present  case,  we  are  willing  to  assume  that 
the  members  of  the  board  were  all  personally  cognizant  of 
what  was  going  on,  though  we  may  observe,  if  this  were 
material,  that  there  is  no  proof  whatever  that  the  want  of 
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written  authority  from  the  architects  was  known  to  any 
one. 

On  these  grounds  we  are  all  of  opinion,  that  the  issues 
on  the  fourth  and  eleventh  pleas  must  be  found  for  the 
defendants.  Strictly,  indeed,  the  finding  on  each  should 
be  apportioned  with  reference  to  the  times  of  payment,  tiie 
payments  before  breach  being  found  on  the  eleventh,  and 
those  after  breach  on  the  fourth.  But  this  is  very  unim- 
portant, and  so,  probably,  the  best  course  will  be  by  am- 
sent  to  enter  one  of  the  pleas  for  the  plaintiff,  and  the 
other  for  the  defendant&  Unless  this  is  agreed  to,  the 
case  must  go  back  to  the  arbitrator,  (which,  we  presume, 
is  authorised  by  the  order  of  Nisi  Prius),  in  order  that  he 
may  properly  apportion  the  pajrments  between  the  two 
pleas,  with  reference  to  the  times  when  they  were  made. 

The  cause  being  thus  disposed  of  in  favour  of  the  de- 
fendants, it  only  remains  to  consider  how  the  issues  are  to 
be  entered  on  the  other  pleas,  with  a  view  to  costa  The 
first  and  second  state,  that  the  original  works  were  not 
performed  modo  et  forma  as  stated  in  the  declaration,  and 
to  the  satisfaction  of  the  architects;  and  the  fifth  and  sixth 
pleas  are  similar  to  the  first  and  second,  save  only  that 
they  relate  to  the  additional,  and  not  to  the  original  works. 
The  issues  on  these  four  pleas  must  be  found  for  the  plain- 
tiff, for  the  arbitrator  finds  that  all  the  works  were  exe- 
cuted in  the  best  manner,  and  to  the  satisfaction  of  the 
architecta  The  only  point  raised  on  these  pleas  was,  that 
the  works  were  not  completed  before  the  end  of  Decem- 
ber, 1840,  instead  of  the  24th  of  June,  1840.  But  looking 
to  the  whole  of  the  deed,  we  are  of  opinion  that  the  time 
of  the  completion  was  not  an  essential  part  of  the  con- 
tract; first,  because  there  is  an  express  provision  made  for 
a  weekly  sum  to  be  paid  for  every  week  during  which  the 
work  should  be  delayed  after  the  24th  of  June,  1840;  and 
secondly,  because  the  deed  clearly  meant  to  exempt  the 
plaintiff  firom  the  obligation  as  to  the  particular  day,  in 


HILABT  TBBM,   12  VIOT. 


809 


case  he  should  be  prevented  by  fire  or  other  circumstances 
satisfactory  to  the  architects;  and  here,  in  fact,  it  is  ex- 
pressly found  by  the  arbitrator,  that  the  delay  vas  neces- 
sarily occasioned  by  the  extra  vork. 

The  third  plea  states,  that  the  contract  works  were  not, 
nor  was  the  amount  or  value  thereof,  certified  by  the  archi- 
tect&  This  plea  must  be  found  for  the  defendants,  for  cer- 
tainly no  valuation  or  certificate  of  the  contract  works  was 
ever  made.  But,  if  the  defendants'  case  had  rested  on  this 
plea,  we  should  probably  have  thought  the  plaintiff  would 
have  been  entitled  to  our  judgment  non  obstante  veredicto, 
it  not  being  at  all  clear  that  the  deed  requires  any  valuation 
or  certificate  of  the  contract  works  after  their  final  com- 
pletion. If,  indeed,  the  question  had  arisen  on  applica- 
tion by  the  plaintiff  for  money  on  account  during  the  pro- 
gress of  the  works,  then,  undoubtedly,  a  valuation  and 
certificate  would  have  been  requisite,  in  order  to  entitle  the 
plaintiff  to  his  advance  of  752.  per  cent  But  no  such  certifi- 
cate or  valuation  seems  necessary,  when  the  whole  work  has 
been  completed.  On  this  point,  however,  it  is  unnecessary 
to  give  a  decided  opinion.  We  strongly  incline  to  think 
that  the  plea  raises  an  inmiaterial  issue,  but  as  it  only 
traverses  an  all^ation  in  the  declaration,  which  allegation 
the  plaintiff  failed  to  prove,  the  issue  must  be  foimd  for 
the  defendants. 

This  disposes  of  all  the  pleas  up  to  and  including  the 
seventh.  The  eighth  plea  states,  that  the  defendants  did 
not  accept  or  acquiesce  in  the  additional  works  as  and 
for  additional  works  executed  by  the  plaintiff  under  the 
agreement,  nor  did  the  architects  adopt,  ratify,  or  confirm 
the  same.  This  plea  is,  in  truth,  a  double  traverse  of  im- 
material averments;  it  raises  an  immaterial  issue,  and 
therefore,  though  the  first  part  of  the  plea  was  proved,  yet 
as  the  latter  part  of  it,  namely,  that  relating  to  the  archi- 
tects, was  certainly  not  proved,  the  whole  must  be  found 
for  the  plaintiff. 
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1849.  The  ninth  plea  states,  that  the  amount  or  value  of  the 

Lampbbll     additional  works  was  not  certified  to  the  defendants  by 

«    ^-  the  architects.     This  must  be  found  for  the  plaintiff;  and 

Ukiok.       so  must  the  only  two  remaining  pleas,  namely,  the  tenth 

and  twelfth,  which  set  up  payment  by  the  defendants  for 

the  additional  work&    No  such  payment  was  proved 

This  disposes  of  the  whole  case,  and  we  can  only  regret 

that  we  are  obliged  by  the  strict  rules  of  law  to  decide 

against  the  claim  of  the  plaintiff,  which  is  apparently  most 

just  and  reasonable. 

Judgment  accordingly. 


Jan.  30.  Thompson  v.  The  Universal  Salvage  Company. 

The  68A  "c^       I  HIS  was  a  rule  calling  on  C.  Lund,  a  shareholder  in 

tioD  of  tbe  7  ft  o  ^ 

Vict  c.  110,  by  the  Universal  Salvage  Company,  to  shew  cause  why  the 
on  a  judgment  plaintm  should  not  be  at  liberty  to  issue  execution  against 
•toAwmMmy  ^^^  property  and  effects,  upon  a  judgment  obtained  against 
may,  by  leave  of  the  Company,    It  appeared  from  the  affidavit,  that  the 

the  Court,  issue  r      ^  rr  »  ^ 

against  a  share-  Company  was  completely  registered  under  the  7  &  8  Vict 
aKiKfiKia^  c.  110,  and  was  not  incorporated  by  act  of  Parliament  dr 
applies  not  only  charter,  nor  was  the  liability  of  its  members  restricted  by 

to  proceedmgs  '  ''  ^ 

bysharehoiders,  letters  patent;  that  the  plaintiff  had  obtained  a  verdict  in 
oeedings  by  an  actiou  against  the  Company,  and  judgment  was  signed 
BnuT^S  to  therein  on  the  1 6th  May,  1848 ;  that  a  fieri  facias  issued  on 
obtain  such        ^hg  25th  May  against  the  goods  of  the  Company,  to  which 

leave,  the  credi-  ^      ^  <=» 

tor  must,  under  the  sheriffs  returned  nulla  bona;  that  1632.  3«.  6d  still 


use  due  diii-^     mained  unpaid  to  the  plaintiff,  and  that  the  deponent  be- 

uti^ctionftom  ^^'^'^^^  t^**  ^^7  ''"^^  ^f  execution  issued  against  the  pro- 
the  asseto  of  the  perty  and  effects  of  the  Company  would  be  wholly  un- 
Ibre,  where  the  availing,  and  that  the  only  chance  of  obtaining  satisfaction 
panyarebeijg*  ^^^^  plaintiff's  claim  was  by  proceeding  against  the  in- 
dwtff  11&*12  ^^^^^^^  members  of  the  Company;  that  the  name  of 
Vict,  c  46,  the  C.  Lund  was  inserted  in  one  of  the  returns  filed  by  the 
in  the  first  in-  Company  in  the  Registration  Office  as  having  executed 
deUb^*th^  the  deed  of  settlement  on  the  6th  February,  1846,  as  a 

Master. 
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shttreholdery  and  that  no  transfer  of  his  shares  had  since 
been  r^^istered  in  the  said  office.  By  an  order,  dated  the 
10th  November,  1848,  under  the  11  &  12  Vict  c.  45,  the 
afikirs  of  the  Ciompany  were  referred  to  a  Master  in  Chan- 
cery to  wind  up,  and  an  official  manager  was  subsequently 
appointed. 
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Phipaon  shewed  cause. — ^There  are  two  objections  to  this 
application. — ^First,  the  7  &  8  Vict  c.  110,  which  empowers 
the  Court,  under  certain  circumstances,  to  grant  execution 
without  a  scire  facias,  does  not  apply  to  the  present  case. 
By  the  66th  section  of  that  statute,  every  judgment  ob- 
tained against  any  company  completely  registered,  except 
companies  incorporated  by  act  of  Parliament,  &c.,  may 
be  enforced,  and  execution  thereon  issued,  not  only  against 
the  property  and  effects  of  the  company,  but  also,  if 
due  diligence  has  been  used  to  obtain  satisfaction  of  such 
judgment,  by  execution  against  the  property  and  effects 
of  such  company,  then  against  the  person,  property,  and 
effects  of  any  shareholder  for  the  time  being,  or  any  former 
shareholder.  By  the  67th  section,  every  person  against 
whom  execution  shall  have  issued  is  entitled  to  recover 
against  the  company  all  damages  and  costs  which  he  may 
have  incurred  thereby,  and  after  due  diligence  used  to 
obtain  satisfaction  thereof  against  the  property  of  the 
company,  such  person  is  entitled  to  contribution  from  the 
other  shareholdera  The  68th  section,  upon  which  the 
present  question  depends,  enacts,  "  That,  in  the  cases  pro- 
vided by  this  Act  for  execution  on  any  judgment,  decree, 
or  order,  in  any  action  or  suit  against  the  company,  to  be 
issued  against  the  person  or  against  the  property  and  effects 
of  any  shareholder  or  former  shareholder  of  such  company, 
or  against  the  property  and  effects  of  the  company,  at  the 
suit  of  any  shareholder  or  former  shareholder,  in  satisfac- 
tion of  any  monies,  damages,  costs,  and  expenses,  paid  or 
iQcurred  by  him  as  aforesaid,  in  any  action  or  suit  against 
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the  compaQjTi  such  execution  may  be  issued  by  leave  of 
the  Court  or  of  a  judge  of  the  Court  in  which  such  judg- 
ment, decree,  or  order  shall  have  been  obtained,  upon  mo- 
tion or  summons  for  a  rule  to  shew  cause,  or  other  motion 
or  summons  consistent  with  the  practice  of  the  Court, 
without  any  suggestion  or  scire  facias  in  that  behalf;  and 
that  it  shall  be  lawful  for  such  Court  or  judge  to  make 
absolute  or  discharge  such  rule,  or  allow  or  dismiss  such 
motion  (as  the  case  may  be),  and  to  direct  the  costs  of  the 
application  to  be  paid  by  either  party,  or  to  make  such 
other  order  therein  as  to  such  Court  or  judge  shall  seem 
fit,''  &a    That  section  applies  only  to  the  case  of  a  share- 
holder seeking  to  recoup  himself  the  damages  and  costs 
incurred  by  reason  of  an  execution  against  him  on  a  judg- 
ment obtained  against  the  company.    According  to  the 
true  grammatical  construction,  the  words  "  at  the  suit  of 
any  shareholder  or  former  shareholder,''  oTerride  and  con- 
trol the  whole  sentence.    [Parkey  B. — ^The  Court  of  Com- 
mon Pleas  decided  differently  in  the  case  of  Peart  ▼.  The 
Universal  Salvage  Company  (a).]    That  decision  proceeded 
on  the  ground  that  Uie  68th  section  must  necessarily  refer 
to  cases  within  the  66th,  otherwise  the  provision  was  un- 
necessary; for  a  shareholder  suing  the  company  does  not 
reqidre  the  leave  of  the  Court  to  issue  execution.     [Alder- 
son,  B. — ^The  words  "  suit "  and  "  recover,"  in  the  66th  and 
67th  sections,  must  be  used  in  a  qualified  sense.    So  that 
the  real  purpose  contemplated  by  the  66th,  67th,  and  68th 
sections  is  this: — A  creditor  recovers  against  the  company, 
and  obtains  execution  against  their  property  unsuccess- 
fully, because  they  have  nothing;  whereupon  he  applies 
to  the  Court,  under  the  68th  section,  and  gets  execution 
against  the  property  of  a  shareholder.    The  shareholder 
then  becomes  entitled,  under  the  67th  section,  to  recover 
from  the  company,  and,  under  the  68th,  may  apply  to  the 
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Ooorti  OB  the  ground  that  he  has  been  compelled  to  pay 
the  debt  of  the  company.  It  is  meant  that  he  should  get 
his  money  in  that  way;  or  if  not,  he  must  go  into  a  court 
of  equity  for  contribution.  If  the  words  "  at  the  suit  of/' 
in  the  68th  section,  be  read  as  meaning  ''  on  the  applica- 
tion of/'  all  is  clear.  There  must,  howeyer,  be  some  entry 
on  the  record,  otherwise  there  would  appear  to  be  an  unsar 
tisfied  judgment  in  an  action  against  the  Company.] 

The  second  objecticm  is,  that,  instead  of  proceeding  un- 
der the  7  &  8  Vict  c.  110,  the  plaintiff  ought  to  have 
proved  his  debt  before  a  Master  in  Chancery  under  the 
provisions  of  the  Winding-up  Act,  11  &  12  Vict  a  45. 
By  the  5th  section  of  that  statute,  when  a  company  of  this 
kind  becomes  insolvent,  any  ^'contributory,''  that  is,  ''every 
member  of  the  company,  and  also  every  other  person 
liable  to  contribute  to  the  payment  of  any  of  the  debts, 
liabilities,  or  losses  thereof  (section  3),  may  present  a  pe- 
tition to  the  Lord  Chancellor,  or  Master  of  the  Rolls,  for 
the  dissolution  and  winding  up,  or  for  the  winding  up,  of 
the  affairs  of  the  company.  The  14th  section  enables  the 
Court)  upon  the  hearing  of  such  petition,  to  make  an  order 
referring  it  to  one  of  the  Masters  of  the  Court  to  wind  up 
the  ajfl&drs  of  the  company.  The  21st  section  empowers 
the  Master  to  appoint  an  official  manager,  who,  by  the  34th 
section,  is  required  (amongst  other  duties)  to  get  in,  seU, 
and  convert  the  estate  and  assets,  to  wind  up  the  affairs  of 
the  company  and  pay  the  debts,  and  divide  and  distribute 
the  surplus  assets.  The  76th  section  requires  the  official 
manager  to  make  out  a  list  of  contributories.  By  the  83rd 
section,  power  is  given  to  the  Master,  at  any  time  before  the 
whole  assets  are  collected,  although  they  may  not  appear 
to  be  insufficient,  to  make  calls  on  the  contributories  for 
the  purpose  of  paying  the  debts  or  liabilities  of  the  com- 
pany; and,  by  the  84th  section,  the  Master  is  to  apportion 
the  calls  among  the  several  contributories,  according  to 
their  respective  liabilities.    The  86th  section  enables  the 
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official  manager,  with  the  approbation  of  the  Master,  to 
enforce  payment,  or  give  time,  or  compound,  or  take  any 
security  for  any  balance  or  claim  against  the  contribu- 
tories.  By  the  91st  section,  power  is  given  to  the  Master 
to  direct  issues,  special  cases,  and  actions;  and,  by  the  96th, 
all  orders  of  the  Master  are  to  have  the  effect  of  orders  of 
the  Court  The  73rd  section  enacts,  "  That,  after  the  first 
appointment  of  an  official  manager,  no  creditor  or  other 
person  shall,  except  so  far  as  the  Master  shall  permit,  have 
power  to  commence  or  to  proceed  with  any  action  against 
the  official  manager,  or  against  the  company,  or  any  other 
person  representing  the  same,  or  who  is  sued  as  a  contribu- 
tory thereof,  until  after  proof,  or  exhibiting  or  making  such 
proof,  as  he  may  be  able,  of  his  debt  or  demand  before  the 
Master,  as  hereinafter  mentioned ;  and  it  shall  be  lawful  for 
any  judge  of  the  Court,  in  which  such  action  shall  be  pend- 
ing, upon  summons  taken  out  before  him  for  that  purpose,  to 
order  that  all  further  proceedings  in  such  action  shall  be 
stayed  until  after  such  proof  shall  have  been  made  or  ex- 
hibited before  the  Master."  This  application  is  a  '^proceed- 
ing  with  an  action"  against  a  contributory,  within  the  mean- 
ing of  that  section.  The  object  of  the  statute  was  to  com- 
pel eyery  creditor  of  an  insolvent  joint-stock  company  to 
come  in  and  prove  his  debt  before  the  Master,  and  so  ob- 
tain satisfaction  from  the  assets  of  the  company.  That  ob- 
ject would  be  defeated,  if  execution  could  issue  against 
individual  shareholdera 
The  Court  then  called  on 


Lush  to  support  the  rule  upon  this  point — ^The  Joint- 
stock  Companies  Winding-up  Act  was  passed,  not  so  much 
for  the  benefit  of  shareholders  as  of  creditors  of  those  com- 
panies. Before  any  proceedings  were  taken  tinder  that 
act,  this  Company  was  without  assets  to  satisfy  the  plain- 
tiff's judgment,  so  that,  at  that  time,  he  was  clearly  en- 
titled to  proceed  against  the  individual  shareholders;  and 
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it  is  submitted,  that  the  order  for  dissolution  has  not  de- 
prived him  of  that  right    The  58th  section  of  the  11  &  12 
Vict  a  45  provides,  that  nothing  in  that  Act  shall  in  any- 
wise affect  the  rights  of  creditors,  ''except  as  is  by  the  Act 
expressly  provided;''  and  nowhere  in  the  Act  is  there  any 
provision  that  a  judgment  creditor,  unable  to  obtain  satis- 
faction from  the  assets  of  the  company,  shall  not  proceed 
against  the  shareholders  imder  the  7  &  8  Yict  c.  110,  s.  68. 
Admitting  that  the  word  ''  action''  in  the  73rd  section 
of  the  11  &  12  Vict  c.  45  may  include  proceedings  by  scire 
facias,  it  cannot  extend  to  an  application  like  the  present 
By  the  25th,  44th,  and  45th,  sections  of  the  7  &  8  Vict  c. 
110,  shareholders  may,  in  certain  cases,  be  liable  to  actions, 
notwithstanding  the  incorporation  of  the  company ;  and  the 
73rd  section  of  the  11  &  12  Vict  c.  45  contemplates  that 
class  of  cases  in  which  a  plaintiff  may  proceed  without  ap- 
plication to  the  Court     [Alderson,  B. — ^Where  the  affairs 
of  a  company  are  not  before  the  Master,  a  creditor  has  a 
right  to  have  his  debt  satisfied  by  any  person  who  either 
is  a  shareholder  for  the  time  being,  or  who  at  a  former 
time  has  been  a  shareholder;  but  then  he  is  bound  to  ex- 
haust the  one  class  before  he  resorts  to  the  other, — a  course 
which,  no  doubt,  may,  in  particular  cases,  be  productive  of 
grievous  injustice,  though  probably  intended  to  benefit 
creditora    But,  when  the  case  is  before  a  Master  in  Chan- 
cery, who  is  able  to  take  into  consideration  all  the  equities, 
he  may,  in  his  discretion,  make  calls  for  a  particular  debt, 
not  on  all  the  shareholders,  but  on  that  class  of  contribu- 
tories  who  ought  to  be  compelled  to  pay  that  debt     He 
therefore  can  do  complete  equity  between  the  parties;  we 
cannot;  and  that  is  a  reason  why  we  should  not  interfere.] 
The  Act  was  never  intended  to  force  creditors  against  their 
will  into  a  court  of  equity.    The  73rd  section  does  not  ab- 
solutely prohibit  any  action,  but  only  until  after  the  proof 
of  the  debt    The  83rd  section  shews  that  the  Legislature 
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1849.        passing  and  coming  into  operation  of  the  said  act  of  Par* 

LoHDojrr      liament,  the  said  E.  Goodwin  did  from  time  to  time  and  at 

Briohtoh,  ahd  gj[j  times,  to  wit,  when  and  as  often  as  he  was  thereunto 

South  Coast  '  ' 

Railway  Co.    requested^  render  to  the  London  and  Croydon  Railway 
QooDwix.      Company  a  full,  true,  and  particular  account  of  all  the  re- 
ceipts, payments^  transactions,  and  dealings  of  him  the  said 
K  Goodwin,  as  such  chief  booking  clerk  or  cashier  as  afore- 
said; and  the  said  E.  Goodwin  did  also,  to  wit,  on  &c.,  pay 
unto  the  London  and  Croydon  Railway  Company  all  the 
sums  of  money  which  he  the  said  K  Qt>odwin  had  had  or 
received  on  account  of  the  said  Company,  and  also  from 
the  other  booking  clerks  at  the  said  station,  on  account  of 
the  said  Company,  amounting,  to  wit,  to  200,0002.,  the  same 
being  all  the  money  which,  without  his  wilful  neglect  or 
default,  he  might  hare  had  or  receiyed,  or  did  hare  or  re- 
ceive, or  might  have  or  cause  to  be  had  or  received,  or  did 
cause  to  be  had  or  received  by  the  said  London  and  Croydon 
Railway  Company,  &c. — ^Verification. 

Replication  to  second  plea — ^That  K  Goodwin  did  not 
nor  would,  from  time  to  time  and  at  9SI  times  thereafter, 
when  and  so  often  as  he  was  thereunto  requested,  render 
to  the  London  and  Croydon  Railway  Company,  or  to  the 
committee  for  the  time  being,  a  full,  true,  and  particular 
account  of  all  receipts,  payments,  &a,  of  him  the  said 
K  Gt)odwin,  as  such  chief  booking  clerk  or  cashier,  but, 
on  the  contrary  thereof,  the  said  E.  Goodwin,  from  the 
time  of  the  making  of  the  said  writing  obligatory  and 
condition,  was,  remained,  and  continued  to  be  and  act  as 
such  chief  booking  clerk  and  cashier  up  to  and  until  a 
certain  day,  which  had  elapsed  before  the  commencement 
of  this  suit,  to  wit,  on  &a ;  and  that,  during  such  time, 
and  while  he  was  and  remained  and  continued  to  hold 
the  said  situation,  office,  and  appointment,  he  did,  as  such 
chief  booking  clerk  and  cashier,  and  by  virtue  of  such  situ- 
ation, office,  and  appointment,  to  wit,  on  &c.,  and  on  divers 
other  days,  &a,  receive  divers  large  sums  of  money,  to  wit, 
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100,0001,  on  acootint  of  the  London  and  Croydon  Railway        1849. 
Company:  yet  the  said  K  Goodwin  (although  he  was,  after       London, 
the  receipt  of  such  sums  of  money  respectively,  to  wit,  on  ^^th  Coast^ 
&C.,  requested  by  the  London  and  Croydon  Railway  Com-    B^^wit  Co. 
pany  and  the  committee),  did  not  nor  would  render  to  the      Goodwin. 
London  and  Croydon  Railway  Company,  or  to  the  com- 
mittee, a  full,  true,  and  particular,  or  other  account  of  the 
monies  so  received  by  him,  or  any  part  thereof,  but  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse, 
contrary  to  the  said  condition  of  the  said  writing  obliga- 
tory. And  for  assigning  further  breaches  of  the  said  writing 
obligatory,  according  to  the  statute  in  such  case  made  and 
provided,  the  plaintiff  says,  that  the  said  E.  Goodwin  did 
not  nor  would  well  or  truly  pay,  or  cause  to  be  paid,  unto 
the  London  and  Croydon  Railway  Company  or  to  the  said 
committee,  all  or  any  sum  or  sums  of  money  as  he  the  said 
E.  Goodwin  had  received  on  account  of  the  London  and  Croy- 
don Railway  Company  or  committee;  but  on  the  contrary 
thereof,  the  plaintiff  says,  that  although  E.  Groodwin,  during 
such  time,  and  while  he  was  and  so  remained  and  continued 
to  hold  the  said  situation  and  appointment,  to  wit,  on  &a, 
had  and  received  divers  other  large  sums  of  money,  amount- 
ing, to  wit^  to  160,0002.  on  account  of  the  London  and 
Croydon  Railway  Company,   yet  the  said  E.  (xoodwin 
(although  he  was,  after  the  receipt  of  such  last-mentioned 
Boms  of  money,  thereunto  requested,  to  wit,  on  &;cj  by  the 
said  London  and  Croydon  Railway  Company  and  the  said 
committee),  did  not  nor  would  pay  or  cause  to  be  paid 
onto  the  London  and  Croydon  Railway  Company  or  to 
the  committee,  all  or  any  of  such  sum  or  sums  of  money 
which  he  had  and  so  had  and  received  on  account  of  the 
London  and  Croydon  Railway  Company,  but  wholly  ne- 
^ected  and  still  doth  neglect  and  refuse  so  to  do,  contrary 
to  the  said  condition  of  the  said  writing  obligatoiy.     And 
the  plaintiff  further  says,  that  although  the  said  E.  Good- 
win, during  such  time  and  while  he  was  and  so  remained 


826  EXCHEQUER  BEFOBT& 

1849.        and  continued  to  hold  the  said  situation  and  appointment, 
LovDov,      to  wit,  on  &a,  had  and  received  divers  other  large  sums 
^"uTO  *CoAM*  ®^  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
Railway  Co.    to  wit,  the  sum  of  350,0002.  on  account  of  the  said  com- 
Gooownr.      mittee;  yet  the  said  £.  Goodwin,  although  he  was,  after 
the  receipt  of  such  last-mentioned  several  sums  of  money 
respectively,  to  wit,  on  &c.,  requested  by  the  said  com- 
mittee and  the  said  London  and  Croydon  Railway  Com- 
pany, did  not  nor  would  pay  or  cause  to  be  paid  unto  the 
said  committee,  or  to  the  said  London  saxd  Croydon  Rail- 
way Company,  all  or  any  of  such  sum  or  sums  of  money 
which  he  had  so  had  and  received  on  account  of  the  said 
committee  as  aforesaid^  but  neglected,  and  still  neglects 
and  refuses  so  to  da 

Special  demurrer  to  the  third  plea,  assigning  for  cause, 
that  the  dissolution  of  the  London  and  Croydon  Railway 
Company  was  no  answer  to  the  action. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes 
(amongst  others),  that  the  defendant  has  not  shewn  a  per- 
formance of  the  condition  up  to  the  time  of  the  passing  of 
the  Act,  for  it  is  consistent  with  the  statements  in  the  plea, 
that  K  Ooodwin  did  not  render  to  the  committee  a  fiill 
account  of  his  receipts,  payments,  &c.,  as  such  chief  book- 
ing clerk  or  cashier,  and  that  he  may  not  have  paid  to  the 
committee  the  monies  received  by  him  on  account  of  the 
said  Coftipany ;  that  £.  Goodwin  may  have  received  monies 
on  account  of  the  committee,  and  not  paid  them  to  the 
committee  or  the  Company. 

The  defendant  joined  in  demurrer  to  the  pleas,  and 
demurred  specially  to  the  replication,  on  the  grounds 
(amongst  others)  that  the  replication  left  it  doubtful  whe- 
ther it  was  intended  as  an  assignment  of  one  breach  or  of 
several  breaches,  and  whether  the  breaches  were  assigned 
at  common  law  or  under  the  statute;  that  it  was  double 
and  ambiguous;  that,  if  more  breaches  than  one  were  as- 
signed, each  of  them  should  have  concluded  with  a  verifi- 
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cation,  and  have  had  a  separate  and  distinct  commence- 
ment— Joinder  therein. 

Crampton,  in  support  of  the  replication  and  demurrers 
to  the  pleas.— The  question  raised  by  the  third  plea  de- 
pends upon  the  9  &  10  Vict  c.  cdxxxiii,  intituled  '*  An 
Act  to  consolidate  and  unite  the  London  and  Brighton 
and  the  London  and  Croydon  Railway  Companies,  and  the 
undertakings  belonging  to  them.''  The  1st  section  of 
that  statute  dissolves  the  then  existing  Companies,  and 
the  4th  section  incorporates  a  new  Company,  by  the 
name  of  "  The  London,  Brighton,  and  South  Coast  Rail- 
way.'^  The  6th  section  vests  in  the  Company  certain 
enumerated  railways  and  works,  "and  all  lands,  tene- 
ments, hereditaments,  easements,  rights,  powers,  and  pri- 
vileges whatsoever,  and  the  benefit  of  all  contracts,  agree- 
ments, and  proceedings  in  any  way  relating  thereto,  of  or 
to  which  the  sidd  dissolved  Companies,  or  any  of  them, 
were  seised,  possessed,  or  entitled  at  law  or  in  equity." 
The  6th  section  (a)  vests  in  the  newly  incorporated  Com- 
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(a)  9  d^  10  Yict.  c.  edxxxii,  B,  6, 
anacta,  **  that  from  and  immediate- 
ly after  the  passing  of  this  Act,  all 
the  monies,  goods,  chattels,  steam 
and  other  engines,  carriages,  wa- 
gons, trucks,  machines,  ropes,  live 
and  dead  stock,  honds,  deeds, 
iecoriiiea,  books,  writings,  maps, 
plans,  and  other  personal  estates 
and  effects  of  or  to  which  the  said 
dissolved  €o^^>anies,  or  any  of 
them,  were  possessed  or  entitled 
at  law  or  in  equity,  immediately 
before  the  passing  of  this  Act, 
shall  be  Tested  in  and  belong 
to  the  company  hereby  incorpo- 
rated, for  their  absolute  benefit ; 
and  all  persons  and  corporations, 
who,  immediately  before  the  pass- 
ing of  this  Act,  owed  any  sum  of 


money  to  the  said  dissolyed  com- 
panies, or  any  of  them,  or  to  any 
person  on  their  behalf,  idiall  pay 
the  same,  together  with  all  in- 
terest, if  any  due  or  to  accrue 
due  from  the  same,  to  the  com- 
pany hereby  incorporated ;  and  all 
the  rights  and  remedies  for  en- 
forcing payment  thereof,  which, 
before  the  passing  of  this  act,  be- 
longed to  the  said  dissolyed  com- 
panies or  any  or  either  of  them, 
shall,  after  the  passing  of  this 
act,  deTolve  upon  and  be  vested  in 
the  said  company  hereby  incorpo- 
rated; and  all  debts  and  monies 
which,  immediately  before  the 
passing  of  this  Act  were  due  and 
ovring  by  or  recoverable  from  the 
said  dissolved  .companies  or  any 
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1849.  pany  all  bonds  and  debts,  and  all  rights  and  remedies  for 
London,  enforcing  payment  thereof,  which,  before  the  passing  of 
^i^^r^^  the  Act,  belonged  to  the  dissolved  Companies;  and  it  fiir- 
Eailwat  Co.  ther  provides,  that  all  bonds  and  securities  made  or  en- 
tered into  before  the  passing  of  that  Act  with  the  dissolved 
Companies,  shall  remain  valid  and  effectual  in  favour  of 
the  newly  incorporated  Company,  and  may  be  enforced  in 
the  same  manner  as  if  that  Company  had  been  a  party 
thereto.  The  third  plea  is  clearly  bad.  [Parke,  R — ^With 
respect  to  the  breach  in  not  paying  over  the  money  re- 
ceived for  the  London  and  Croydon  Railway,  it  is  clear 
that  the  statute  transfers  the  right  to  it  to  the  plaintiffs. 
The  question  is,  as  to  the  money  received  for  the  London 
and  Brighton  Company.]  Then  the  fourth  plea  affords  no 
answer  to  the  action.  That  plea  in  effect  is,  that,  up  to  the 
time  of  the  passing  of  the  Act  of  Parliament,  K  Goodwin 
paid  to  the  London  and  Croydon  Company  all  monies 
received  by  him  on  account  of  that  Company.  But  the 
object  of  the  bond  was  to  secure  the  due  payment  of  all 
monies  received  by  him  for  all  the  Companies  at  the  Lon- 
don station.  It  recites  that  E.  Gh>odwin  '^  had  been  ap- 
pelated to  the  situation  of  chief  clerk  or  cashier  to  the 
booking-office  of  the  London  station  of  the  London  and 
Croydon,  London  and  Brighton,  and  South  Eastern  Rail- 
ways;'' and  the  subsequent  recital,  that  it  was  agreed  that 


of  them,  or  for  the  payment  of 
which  they  or  any  of  them  were, 
or  but  for  the  passing  of  this  Act 
would  have  been  liable,  shall  be 
paid  with  all  interest,  if  any  due 
and  to  accrue  due  thereon,  by  or 
be  recoverable  from  the  company 
thereby  incorporated ;  and  all  con- 
veyances, contracts,  agreements, 
mortgages,  bonds,  coTenants  and 
securities  made  or  entered  into 
before  the  passing  of  this  act,  to, 
with,  in  fiftvour  of,  or  by  or  for  the 


said  dissolved  companies  or  any 
of  them,  or  any  person  duly  au- 
thorised on  their  behalf,  shall  be 
and  remain  as  good,  valid,  and 
effectual,  in  fitvour  of  and  against 
the  company  hereby  incorpo- 
rated, and  may  be  proceeded  on 
and  enforced  in  the  same  manner, 
to  all  intents  and  purposes,  as  if 
the  same  company  had  been  a 
party  to  and  executed  the  same, 
or  had  been  named  or  referred  to 
therein  instead  of  the  persons.*' 
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he  should  provide  two  sureties  to  join  with  him  in  the        1849. 
above  bond  ''to  the  above-named  London  and  Croydon       Loin>ov, 
RaUway  Company,  as  a  security  to  the  said  Company/'  ^^^^^^^ 
does  not  restrain  the  obligatory  part  of  the  bond.    There    Baiiwat  Co. 
is  nothing  to  shew  that  the  office  has  been  put  ua  end  to;      Qoodwut. 
and  monies  might  have  been  received  after  the  statute 
passed,  for  the  Croydon  Company,  though  due  before.    Be- 
sides, the  plea  does  not  allege  that  K  Goodwin  rendered  to 
the  Croydon  Company,  "  or  to  the  committee,''  a  true  ac- 
count of  all  receipts  and  pajrments,  or  that  he  paid  to  the 
committee  all  the  monies  which  he  received  on  account  of 
that  body.     [ParkCy  R — ^It  is  consistent  with  the  plea,  that 
he  may  have  been  requested  by  the  committee  to  pay  the 
money  to  them,  and  refused.] 

Then  as  to  the  replication. — It  consists  of  three  breaches ; 
but  it  is  not  necessary  that  each  breach  should  have  a  formal 
commencement,  or  conclude  with  a  verification:  Toombs  v. 
Painter  (a).  In  a  note  to  the  case  of  Hancocke  v.  Prowd  (6) 
it  is  said,  ''The  better  way  seems  to  be,  to  conclude  the 
replication  with  one  averment  to  the  whole,  instead  of  con- 
cluding the  answer  to  each  separate  judgment  with  one: 
Parker  v.  Atfield  (c);  though  it  was  held  that  the  plaintiff 
has  his  election  to  do  either:  Askm  v. Shemum"  (d).  The 
8  &  9  Will  3,  c.  11,  s.  8,  does  not  authorise  double  plead- 
ing, but  only  the  assignment  of  several  breaches  in  one 
replication :  WM  v.  James  (e)>  The  first  breach  iff  good. 
For  the  purpose  of  that  breach,  it  is  not  necessary  to  con- 
sider whether  the  statute  has  put  an  end  to  the  duty, 
because  it  is  distinctly  averred  that  the  refusal  to  account 
was  whilst  E.  GK)odwin  continued  clerk.  Nor  was  it  re- 
quisite to  state  for  whom  the  monies  were  received,  as  this 
breach  is  framed  on  that  part  of  the  condition  which 
requires  E.  Gh}odwin  to  pay  over  all  monies  received  by 

{a)  13  East,  1.  (d)  1  Salk.  298;  Garth.  431. 

(h)  1  Wnu.  Saund.  337  c,  n.  5.  (e)  8  M.  <fe  W.  645. 

(e)  1  Salk.  312. 
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1849.        him  in  the  character  of  clerk.    The  words  of  the  condition 
London,       cu^  i^ot  to  be  narrowed,  unless  their  ordinary  acceptation 
^u  "iTcoiwr  wo^l^  ^  inconsistent  with  the  declared  intention  in  the 
Railway  Co-    recital :  Parker  T.  Wise  (a).     That  is  not  so  here;  and  to 
QooDwiv.      put  a  different  interpretation  on  the  words  of  the  condition 
would  be  to  make  a  new  contract  for  the  parties.    The 
second  breach  is  confined  to  the  monies  received  on  ac- 
count of  the  London  and  Croydon  Company,  and  in  respect 
of  which  the  defendant  is  clearly  liable. 
The  Court  then  called  on 

Peacock,  contriL — If  the  meaning  of  the  condition  was, 
that  the  clerk  should  account  to  the  committee  for  monies 
received  on  account  of  the  three  Companies,  that  obliga- 
tion terminated  when  two  of  them  were  dissolved.  The 
duties  which  the  clerk  would  have  to  perform  to  "  The 
London,  Brighton,  and  South  Coast  Railway*'  are  more 
extensive  than  those  for  the  performance  of  which  the  de- 
fendant became  surety.  [Parke,  B. — ^The  bond  is  given 
to  the  London  and  Croydon  Company,  as  trustee  for  all 
the  Companies.  Then,  after  the  statute,  it  must  be  read 
as  if  the  words  '^  The  London,  Brighton,  and  South  Coast 
Railway  "  were  substituted  for  "  The  London  and  Croydon 
Railway."]  Suppose  a  person  bound  himself  to  repair  the 
rails  of  the  London  and  Croydon  Company  for  a  certain 
fixed  sum,  could  it  be  said  that  the  statute  transferred  the 
obligation  to  the  London,  Brighton,  and  South  Coast  Com- 
pany, and  that  they  might  sue  him  for  the  non-repair  of 
their  rails?  The  meaning  only  is,  that  the  obligors  shall  be 
liable  to  the  new  Company  for  what  they  contracted  with 
the  old  Company  to  perform,  and  that,  where  the  latter 
might  have  sued,  the  former  may  now  sue.  This  is  a  dif- 
ferent transaction,  extending  the  liability  of  the  surety; 
for  the  new  Company  is  composed  not  only  of  the  two 

(a)  6  M.  <fe  Sel.  239. 
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fonner  Companies,  but  embraces  another  line  along  the 
south  coast  The  words  ''  or  had  been  named  or  referred 
to  therem,"  in  the  latter  part  of  the  6th  section,  mean  ^'^"J*c^aw 
"  named  or  referred  to  as  the  persons  with  whom  the  con-  B^ilwat  Co. 
tract  had  been  made/'  It  is  conceded  that  the  third  plea  Gooi^wob 
cannot  be  supported,  inasmuch  as  the  present  Company 
are  entitled  to  sue  in  respect  of  any  breach  of  the  condi- 
tion which  occurred  before  the  London  and  Croydon  Com- 
pany was  dissolved.  But  the  fourth  plea  is  good.  The 
condition  is  to  account  for  all  monies  received  for  the  Lon- 
don and  Croydon  Company  only.  [Parke,  B. — The  new 
Company  is  the  same  as  the  two  old  Companies,  with  the 
additional  powers  conferred  by  the  act  of  Parliament 
Now,  suppose  the  London  and  Croydon  Company  had  ob- 
tained an  act  of  Parliament  enabling  them  to  form  a 
branch  line,  would  not  the  clerk  have  been  liable  to  ac- 
count ?  Or  suppose  a  clerk  is  bound  to  account  to  a  mer- 
chant engaged  in  the  West  India  trade,  and  the  merchant 
afterwards  extends  his  trade  to  the  East  Indies,  would 
that  discharge  the  clerk's  obligation?  It  is  the  same  with 
a  Railway  Company  who  extend  their  line.  The  only  effect 
of  the  statute  is  to  unite  the  two  Companies,  and  the  clerk 
is  now  bound  to  account  to  the  London,  Brighton,  and 
South  Coast  Railway,  just  as  he  was  before  to  the  old  Com- 
pany.] If  an  engineer  had  contracted  with  the  London 
and  Croydon  Railway  to  repair  all  their  engines  for  a  cer- 
tain fixed  sum,  would  he  be  bound  by  that  contract  to  re- 
pair all  the  engines  of  the  London,  Brighton,  and  South 
Coast  Railway?  Or  suppose  a  person  becomes  surety  for 
a  carrier  between  London  and  York,  would  he  be  liable  if 
the  carrier  extended  his  business  to  Edinburgh?  Here 
the  amalgamation  of  the  two  Companies  created  a  new 
business  and  additional  duties,  for  the  due  performance  of 
which  the  defendant  never  contracted  to  be  responsible. 
[Parkey  B. — ^The  clerk  was  bound  to  pay  to  the  London 
and  Croydon  Company,  or  to  the  committee,  all  sums  re- 
ceived at  the  London  station  on  account  of  the  three  Com- 
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1849.        panies;  the  plea  does  not  allege  a  payment  to  the  com- 
LovDoir,       mittee.]    The  condition  is  Batisfied  by  payment  to  either 

""^^Si^  «°«  "  *J^«  ^^^^'    [^«'-*».  B.-A88mnuig  that  the  derk 
Railwat  Go.    might  pay  either  to  the  London  and  Croydon  Company  or 

Qoo]>wnr.  to  the  committee  the  monies  received  on  account  of  both, 
the  plea  is  bad  for  not  shewing  a  sufficient  performance  of 
the  condition  up  to  the  time  of  the  dissolution  of  the  two 
Companies.  It  is  not  ayerred  that  the  clerk  paid  all  mo- 
nies received  on  account  of  the  London  and  Croydon  Com- 
pany and  the  committee,  to  that  Company  or  to  the  com^ 
mittee,  but  only  that  he  paid  to  the  London  and  Croydon 
Company  the  monies  received  on  account  of  that  Com- 
pany.]— ^The  breaches  are  bad.  It  is  not  stated  in  the  first 
breach  on  whose  account  the  100,0002^  was  received.  The 
statute  amalgamating  the  Company  passed  on  the  27th  of 
July,  1846,  and  it  is  consistent  with  every  all^ation  in 
this  breach,  that  the  money  was  received  on  account  of  the 
new  Company.  It  ought  to  have  been  averred  that  the 
money  was  received  between  the  times  of  the  appoiBtment 
as  clerk  and  the  passing  of  the  Act  [Parhey  R — The  se- 
cond breach  is  clearly  good.]  If  the  breaches  may  be  good 
in  part  and  bad  in  part,  they  should  have  been  distin- 
guished by  a  formal  commencement  and  conclusion;  in 
their  present  form  they  are  bad  for  duplicity.  [Parhcy  R — 
No:  they  are  separate  breaches,  and  on  the  assessment  of 
damages,  the  question  will  arise,  whether  the  clerk  was 
bound  to  account  to  the  two  united  Companies;  I  think 
the  union  of  the  two  Companies  does  not  alter  the  condi- 
tion of  the  principal  or  surety,  and  that  the  derk  must  ac- 
count to  the  new  joint  corporation  for  all  that  he  was  before 
bound  to  account  for  to  the  two  corporationa] 

Per  Curiam  (a). — ^There  must  be  judgment   for   the 

plaintiffs. 

Judgment  for  the  plaintiffs. 

(a)  FoUock,  0.  B.,  Parke,  B.,  Aldenon,  B.,  and  PloOt,  B. 
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1849. 

MooRB  V.  The  Metropolitan  Sewage  Maihjrb  Company.        j^^^  17, 


It 


JL/EBT,  to  recover  lOOOZ.  for  the  work  and  labour  of  the  A  pleaof  setoff, 
plaintiff  in  and  about  the  obtaining  and  procuring  the  pass-  calk  on  shaies 

ing  of  an  Act  of  Parliament  to  incorporate  a  Company  Compray^'***** 

called    "The  Metropolitan  Sewage  Manure  Company;"  "^*^^?^ 

also  for  money  paid,  and  money  due  on  an  account  stated,  spedaiiy  or 

Plea,  as  to  lOOi,  parcel  &c.,  that  the  plaintiff  was,  and  the^foJnf  drcn 

still  is,  the  holder  of  divers,  to  wit,  one  hundred  shares  in  ^-^^^26^ 

the  said  Company,  and  before  and  at  the  time  of  the  com-  ihepefore,ftpica 

,  ,  ...  ,  ,       founded  on  that 

mencement  of  this  suit  was  and  still  is  indebted  to  the  statute,  but 

defendants  in  a  large  sum  of  money,  to  wit,  lOOZ.,  in  respect  ^SrdB)^'  where- 

of  a  call  of  a  certain  sum  of  money,  to  wit,  IZ.  upon  each  ^^J^g^^" 

of  the  said  shares,  theretofore,  and  whilst  the  plaintiff  was  Ac.*."  i»d  on 

.  .  special  demur- 

the  holder  of  the  said  shares  as  aforesaid,  to  wit,  on  &c.,  rer. 

duly  made  by  the  defendants,  which  said  sum  of  money 

still  remains  impaid  and  due,  and  equals  the  said  sum  of 

1002.,  parcel  &a,  (concluding  in  the  usual  form). 

Special  demurrer,  assigning  for  causes  (amongst  others), 
that  the  plea  does  not  shew  whether  the  calls  became  due 
by  contract  or  by  statutory  enactment,  or  upon  what  con- 
tract, or  by  what  sort  of  liability,  if  any,  the  plaintiff  is 
bound  to  pay  the  same;  that  the  plea  ought  to  have  set 
forth  how  the  alleged  money  became  due,  and  by  what 
contract,  together  with  the  time  when  the  plaintiff  con- 
tracted, and  how,  and  for  what  consideration,  to  pay  the 
alleged  calls,  and  when  they  were  made,  and  by  whom, 
and  when  payable;  and  that  it  ought  to  have  stated  the 
particulars  of  the  said  call,  so  that  the  Court  might  judge 
whether  it  was  lawfully  made,  and  whether  the  plaintiff 
was  bound  to  pay  it;  and  it  ought  to  have  stated  that  the 
plaintiff  had  notice  thereof — Joinder  in  demurrer. 

WtUes,  in  support  of  the  demurrer. — It  is  questionable 
whether  the  defendants  can  take  advantage  of  the  provi- 
sions of  the  26th  section  of  the  8  &  9  Vict  c  16,  in  a  plea  of 

TOU  ni.  Z  EXCH. 
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1849.  On  the  18th  of  July,  1839,  the  testator  commenced  an 

WiLLiAXB  action  against  the  defendant  in  respect  of  the  same  de- 
Gu^iTH.  niand  which  is  the  subject  of  the  present  action.  That  ac- 
tion abated  by  the  death  of  the  testator  on  the  24th  of  July, 
1841.  The  present  action  was  commenced  on  the  26th  of 
August,  1841.  The  case  is  submitted  to  the  Court,  to  be 
dealt  with  as  if  the  present  action  had  been  commenced 
on  the  1 8th  of  July,  1839.  At  that  time,  the  plaintiff's 
demand,  except  a  small  portion  thereof,  and  the  whole  of 
the  defendant's  set-off,  were  barred  by  the  Statute  of  Limit- 
ations, subject  to  the  opinion  of  the  Court  on  the  question 
whether  there  has  been  any  such  acknowledgment  or  pro- 
mise within  the  statute  of  the  9  Geo.  4,  c.  14,  as  to  take 
such  demand  or  set-off,  or  either  of  them,  out  of  such  Sta- 
tute of  Limitations 

The  testator  transacted  the  law  business  of  the  defend- 
ant from  1824  down  to  nearly  the  end  of  1834.  The  tes- 
tator also,  throughout  nearly  the  same  period,  received  for 
the  defendant  tithes  of  which  he  was  the  lay  impropria- 
tor, and  also  received  his  rents  down  to  the  year  1828. 
The  plaintiff,  for  the  purpose  of  taking  his  demand  out  of 
the  Statute  of  Limitations,  put  in  evidence  the  several  let- 
ters herein  referred  to.  The  first  letter  was  dated  the  7th 
of  April,  1832.  It  was  written  and  signed,  and  addressed 
and  sent  to  the  testator,  by  Samuel  Evans,  the  steward  of 
the  defendant,  and  by  desire  of  the  defendant.  The  letter 
stated  that  the  defendant  wished  to  have  the  testator's  ac- 
count, for  the  purpose  of  settling  it  The  second  letter 
was  dated  the  2nd  of  May,  1834,  and  was  written,  signed, 
and  addressed,  and  sent  to  the  testator  by  the  same 
Samuel  Evans,  by  the  defendant's  desire.  This  letter  stated 
that  the  defendant  intended  to  borrow  money  on  the  secu- 
rity of  one  of  his  estates  called  the  Downing  Estate,  the 
title  deeds  of  which  had  been  left  with  the  testator  on  a 
former  occasion  when  the  estate  was  offered  for  sale;  that 
the  writer  would  come  to  the  testator's  house  for  the  deeds; 
and  added,  that  if  any  accounts  required  looking  over,  the 
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writer  and  the  testator  might  do  that  at  the  same  time.        1849. 
This  letter  was  in  the  Welsh  language.  Williams 

The  third  letter  was  dated  the  6th  of  May,  1834,  and  gmfiuh. 
was  written,  addressed,  and  sent  hj  the  testator  to  the  de- 
fendant, with  reference  to  the  last^mentioned  letter,  and 
contained  the  following  passage: — ^''I  hare  received  a 
(Welsh)  letter  from  your  agent  Samuel  Evans,  and,  as  far 
as  I  am  able  to  understand  it,  he  requests  to  have  the  ab- 
stracts of  title  to  Downing,  and  my  bill  against  you, 
and  account;  as  you  are  about  to  receive  a  sum  of  money 
to  pay  off  the  mortgages  on  your  estates,  being  able  to  get 
money  at » lower  rate  of  interest  I  should  be  glad  to  hear 
from  you,  as  I  am  no  Welsh  scholar  myself,  precisely  what 
is  wanted,  that  it  may  be  attended  to.'" 

The  fourth  letter  was  dated  the  3rd  of  June,  1834,  and 
was  written,  signed,  and  addressed,  and  sent  by  the  defend- 
ant to  the  testator,  in  answer  to  the  last-n^entioned  letter, 
and  contained  the  following  passage: — ^'On  my  return 
home  I  found  your  letter,  dated  the  5th,  here.  Being 
one  of  those  people  who  think  short  accounts  make  long 
friends,  I  directed  Mr.  Samuel  Evans  last  year  to  apply  to 
you  for  your  bill,  in  order  that  we  might  settle  the  tithe 
account,  &a  What  he  applied  to  you,  in  Welsh,  the  other 
day,  was  for  my  title  deeds  of  Downing,  as  I  expect  I  can 
borrow  the  money  I  want  on  my  bond,  with  depositing  the 
deed  in  question  as  security." 

The  fifth  letter  was  dated  the  1st  of  September,  1834, 
and  was  written,  signed,  and  addressed,  and  sent  to  the 
testator  by  the  said  Samuel  Evans,  at  the  request  of  the 
defendant  The  letter  contained  the  following  passage: — 
"  I  am  requested  by  Mr.  Davies  Griffith  to  inform  you  he 
is  very  anxious  to  have  your  bill  against  him;  and  as  I 
must  be  at  Carnarvon  on  the  8th  of  this  month,  on  account 
of  that  William  Jones's  suit,  he,  (Mr.  G.),  will  feel  greatly 
obliged  to  you  if  that  bill  and  the  tithe  accounts  shall  be 
ready  by  that  day,  that  I  may  take  them  to  him/' 
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1849.  nevertheless,  held  sufficient  to  take  the  case  out  of  the  sta* 
WiLLiAxs  tute.  [Aldersouy  B. — ^This  subject  was  considered  in  the 
Gbiftith.  ^^^  ^^  Gheslyn  v.  Dolby  (a).  Suppose  a  person  were  to  write, 
''  Send  me  your  bill,  in  order  that  I  may  set  it  off,  and  see 
how  much  is  due  from  you  to  me,"  would  that  be  within 
the  statute?]  Perhaps  not;  but  upon  a  £etir  construction 
of  these  letters  they  amount,  not  to  a  mere  request  to  have 
the  bill  in  order  that  the  defendant  may  ascertain  what  is 
due  upon  a  set-off,  but  to  an  admission  that  there  is  some 
balance  due. 

Secondly,  the  account  furnished  by  the  plaintiff's  tes- 
tator, and  his  affidavit,  do  not  constitute  a  sufficient 
promise  or  acknowledgment  to  take  the  defendant's  set- 
off out  of  the  same  statute.  The  issue  raised  is,  whe- 
ther the  subject-matter  of  the  set-off  was,  at  the  time 
of  the  commencement  of  the  suit,  barred  by  the  statute; 
Now,  the  action  was  commenced  on  the  18th  of  July, 
1839,  but  the  testator's  account  was  not  furnished  until 
November,  1839.  An  acknowledgment  of  a  debt  pre- 
vents the  operation  of  the  statute,  because  it  amounts 
to  a  new  promise;  and  therefore  it  is  ineffectual  if  made 
after  action  brought:  Bateman  v.  Finder  (b).  Besides, 
there  is  no  distinct  admission  by  the  testator  that  a 
smaller  sum  is  due  to  the  defendant,  and  the  testator's  ac- 
count either  amounts  to  no  promise  whatever,  or  only  to  a 
conditional  promise  to  allow  the  smaller  debt  to  be  set  off, 
when  he  is  paid  the  larger.  Waller  v.  Lacy  (c)  wiU,  per- 
haps, be  relied  upon  by  the  other  side;  but  that  case  is  dis- 
tinguishable, inasmuch  as  there  the  arbitrator  expressly 
found  that  the  plaintiff  gave  credit  to  the  defendant  for 
the  money  he  had  received,  and  left  a  blank  for  the  amount 
of  the  defendant's  bill;  and  the  decision  of  the  Court  ap- 
pears to  have  been  merely  with  reference  to  the  question, 

(<^  4  T.  <&  C.  238.  (5)  3  Q.  B.  574.  (c)  1  Man.itF  G.  54;  1  Scott  N.R.  186. 
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whether  it  was  necessary  that  any  precise  amount  should        ^849. 
be  specified  in  the  acknowledgment  Wuuaxb 


Townsend  for  the  defendant — The  plaintiff's  claim  is 
barred  by  the  statute,  but  the  defendant's  is  not  Waller  y. 
Lacy  (a)  is  an  authority  in  point    First,  there  is  no  letter 
signed  by  the  party  chargeable  containing  an  unqualified 
acknowledgment  of  the  then  existence  of  a  debt  due  to  the 
testator.  Hart  v.  PrendergastQ))  is  also  in  favour  of  the  de- 
fendant [He  was  then  stopped  by  the  Court  as  to  this  point] 
Secondly,  the  plaintiff's  affidavit  and  the  account  furnished 
by  him  are  an  acknowledgment  of  the  items  of  set-off,  from 
which  the  law  will  imply  a  promise  to  pay  on  request    Wal- 
ler V.  Lacy  {a)  shews  that  the  plaintiff  has  no  right  to  appro- 
priate money  received  for  the  defendant  in  satisfaction  of 
demands  which  are  barred  by  the  statute.  The  Court  there 
considered  that,  as  there  was  a  distinct  acknowledgment 
of  a  debt  due  to  the  defendant,  it  was  immaterial  that  the 
plaintiff  claimed  a  larger  amount     [Alderson^  B. — How 
can  a  claim  of  a  debt  be  considered  as  an  acknowledgment 
of  a  debt  by  the  party  chargeable?    If  one  person  owes 
another  502w,  and  the  latter  owes  the  former  1  OOJw,  and  he 
claims  the  balance,  502L,  how  can  he  be  said  to  make  him- 
self chargeable  with  a  debt?]     It  is  the  same  as  if  he  had 
written  ''  I  have  received  502w  on  your  account,  and  I  have 
paid  lOOJw  for  you."    A  statement  of  a  mutual  account  will 
take  a  case  out  of  the  Statute  of  Limitations:  Aahby  v. 
Jame8(c),     [Aldersoriy  B. — Waller  v.  Lacy  was  rightly  de- 
cided.    There  the  plaintiff  in  effect  said,  '^  Here  is  my  bill: 
tax  it;  I  admit  that  against  it  you  have  a  set-off  for  the 
17L  damages  recovered,  and  the  amount  of  the  tavern  bilL" 
That  was  an  acknowledgment  of  a  set-off,  subject  to  the 
condition  of  the  amount  being  ascertained :  when  that  con- 

(a)  1  Man.  <fe  G.  54 ;  1  Scott  N.  R.  186.  {b)  14  M.  &  W.  741.. 

(c)  11  M.  k  W.  542.. 


V. 

GumzH. 
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1849.        dition  was  performed,  the  acknowledgment  became  abso* 
WiLuuifl     lute.]    So  here,  the  testator's  affidavit  and  account  amount 
Qmmu      ^  ^^  admission  that  he  has  received  money  for  the  de- 
fendant 

Pollock,  C.  B. — The  Statute  of  Limitations  must  prevail 
on  both  sidea  The  plaintiff  claims  to  take  the  case  out 
of  the  statute  by  the  letter  of  the  3rd  of  June,  1834.  But 
that  letter  does  nothing  more  than  correct  a  mistake  which 
the  defendant  says  the  testator  made  in  supposing  that  a 
letter  which  he  received,  in  Welsh,  applied  both  to  the 
title  deeds,  and  to  the  demand  in*  the  bill  The  defend* 
ant  in  effect  says:  ''That  letter  applied  only  to  the  title 
deeds;  and  because  now  I  have  the  means  of  obtaining 
some  money,  I  wish  the  matter  to  go  on,  but  I  did  not  then 
desire  my  agent  to  write  about  the  bill,  though  it  is  true 
last  year  I  did  so."  That  does  not  adopt  or  reiterate  the 
statement  in  the  testator's  letter,  that  his  bill  and  account 
were  applied  for  by  the  defendant's  agent.  With  regard 
to  the  account  and  affidavit,  there  is  nothing  in  them  to 
take  the  defendant's  claim  out  of  the  statute. 

Pabkb,  B. — I  am  of  the  same  opinion.  The  first  ques- 
tion is,  whether  the  letter  of  the  3rd  of  June,  1834,  which 
is  the  only  document  in  evidence  signed  by  the  defendant, 
and  consequently  the  only  one  in  respect  of  which  the 
question  can  be  entertained,  takes  the  case  out  of  the  Sta- 
tute of  Limitations.  I  think  it  does  not  By  Lord  Tenter- 
den's  Act,  9  Geo.  4,  c.  14,  no  acknowledgment  or  promise  is 
sufficient  for  that  purpose,  unless  made  or  contained  in  some 
writing  signed  by  the  party  chargeable.  There  must  be 
either  an  express  promise,  or  an  acknowledgment  of  a  debt 
due,  from  which  the  law  would  imply  a  promise.  The  older 
cases  were  contradictory  as  to  the  latter  point,  though  ulti- 
mately correct  before  Lord  Tenterdens  Act  passed;  but  it 
is  now  settled,  that  every  acknowledgment  must  be  of  such 
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a  nature  that  a  promise  may  be  inferred  firom  it.    Since        1849. 
Lord  Tewterden's  Act  it  has  been  fully  settled  by  a  series      Wuuaxs 
of  cases,  Lechmere  v.  Fletcher  (a),  Bird  v.  Oammon  (6),      OfxamB. 
Waller  v.  Lacy  (c),  QardfMT  y.  M'Mahon  (d),  that  it  is  not 
necessary  that  the  precise  amount  should  be  stated  in  the 
acknowledgment    Applying  that  rule  to  the  present  case, 
it  appears  to  me  that  the  letter  of  the  3rd  of  June  is  not 
sufficient  to  take  the  plaintiff's  claim  out  of  the  statute. 
If  the  letter  had  been  couched  in  different  terms,  for  in- 
stance, "I  desire  you  to  send  my  bill,  in  order  that  I  may 
settle  the  account  between  us/'  a  promise  might  have  been 
implied  that  one  debt  should  be  set-off  against  the  other, 
and  I  should  have  been  disposed  to  say  that  the  meaning 
of  the  sentence  was:  *^Send  my  bill  in  order  that  I  may 
settle  the  account  which  I  have  against  you,  and  which 
you  have  against  me.''    But  that* is  not  the  case  here. 
This  letter  contains  no  present  application  for  the  bill,  or 
implied  promise  to  pay  it,  but  has  reference  to  a  by-gone 
transaction,  and  is  merely  written  to  correct  a  mistake 
made  by  the  testator  as  to  the  meaning  of  a  letter  sent 
on  a  former  occasion  by  the  defendant's  agent    There  is 
nothing  in  the  letter  from  which  there  can  be  collected 
any  promise  to  pay  the  bill  as  from  that  time;  therefore, 
the  case  is  not  taken  out  of  the  statute.    With  respect  to 
the  set-off,  we  cannot  imply,  from  the  account  furnished 
by  the  testator  and  his  affidavit,  any  promise  to  pay  the. 
defendant's  claim.     I  concur  in  the  observations  of  my 
brother  Alderson  as  to  Waiter  v.  Lacy;  and,  taking  the 
account  and  affidavit  together,  it  is  clear  that  the  testator 
did  not  intend  to  make  any  promise  to  pay  the  defendant, 
but  quite  the  contrary. 

Aldbbson,  R — ^I  am  of  the  same  opinion.    With  respect 

(a)  IC.AJi/L  623.  (c)  1  M.  iSf  G.  54;  1  Soott  N, 

(i)  3  Bing.  N.  C.  883.  R.  186. 

(<Q3Q.  B.661. 
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1849.        to  the  last  point,  the  utmost  extent  to  which  TToQer  v. 
Williams      Lacy  can  be  carried  is  this,  that  where  an  acknowledg- 
Gbotith,      °i®iit  is  contained  in  a  counter  claim,  when  it  is  shewn  by 
evidence  that  the  counter  claim  is  unfounded,  then  the 
acknowledgment  may  become  perfect  as  to  the  amount  ad- 
mitted.   That,  however,  is  not  the  case  here. 

Platt,  B. — I  am  of  the  same  opinion  on  both  points. 

Judgment  accordingly. 


jc^^  19,  Purvis  and  Others  v.  Traill,  Esq. 

A  Bodetj,  in-  -i-  RESPASS  for  breaking  and  entering  certain  premises 
jS^^rf^eS^  of  the  plaintiffs,  in  the  parish  of  Greenwich  in  the  county 
uterature,  or      of  Kent,  and  carrying  away  certain  cushions,  &c.,  of  the 

thefineartayis       ,   .      .  Jl ,  J     ^  J 

not  exempt  plaintmS . 

the"e'J;  7  ij^rt.  Plea,  the  general  issue  "by  statute."^ 

a  86,  unless  fjTj^^  parties  agreed  to  state  the  following  special  case  for 

are  occupied  the  opinion  of  this  Court: — 

pniposes;  there-  The  plaintiffs  were  and  are  the  trustees  of  a  society 

mX  a  s^ety  c^U^  "  The  Greenwich  Society  for  the  Acquisition  and 

let  tludr  pre-  Diffusion  of  Useful  Knowledge.*'    The  defendant  was,  and 

miles  for  other  .       , 

purposes,  they    still  is,  a  justico  of  the  peace  for  the  county  of  Kent,  and 

were  held  liable  «   ■*      ••■■  i*  Tk  i*  • 

to  be  rated,  al-    01^®  of  the  Metropolitan  Police  magistrates 

^wm  ap.        ^^  question  was  as  to  the  liability  of  the  plaintiffs  to 

pHedtotiie        be  rated  to  the  poor  and  highway  rates,  under  certain 

objectoofthe  .  .  .     . 

institution.        I'ocal  Acts  of  Parliament,  in  respect  of  the  buildings  and 

premises  of  the  said  society,  or  whether  they  are  exempt 
under  the  6  &  7  Vict.  c.  36,  s.  1  (a).     (The  case  then  set 

(a)  Enacts,  '^  that,  no  person  other   local  rates   or   oessesi  in 

or  persons  shall  be  assessed  or  respect  of  any  land,  houses,  or 

rated,  or  liable  to  be  assessed  or  buildings,  or  parts  of  houses  or 

rated,   or  liable  to  pay  to  any  buildings,  belonging  to  any  soci- 

county,    borough,   parochial    or  ety  instituted  for  purposes  of  sd- 
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out  a  local  act  of  9  Geo.  4,  relating  to  the  poor  and  high- 
ways of  Greenwich,  authorising  the  making  of  poor  and 
highway  rates^  and  the  recovery  thereof  by  distress  and 
sale  of  goods).  Prior  to  the  18th  of  January,  1844,  a  so- 
ciety was  instituted  at  Greenwich,  for  the  purposes  of  sci- 
ence and  literature  exclusively,  (unless  the  Court  shall 
come  to  a  contrary  conclusion,) by  the  name  of  ''The  Green- 
wich Society  for  the  Acquisition  and  Difiusion  of  Useful 
Knowledge.''  On  the  18th  of  January,  1844,  the  barrister 
gave  to  the  society  a  certificate  of  exemption  from  rates, 
pursuant  to  the  6  &  7  Vict  c  36,  &  2.  The  other  provi- 
sions of  the  Act  had  been  complied  witL 
Among  the  rules  of  the  said  society  were  the  following: — 

8.  The  whole  of  the  property  and  effects  belonging  tothe 
society  shall  be  invested  in  the  names  of  three  trustees, 
who  shall  be  elected  by  the  society  at  a  special  meeting. 

19.  No  dividend,  gift,  division,  or  bonus  in  money,  shall 
or  may,  on  any  account,  be  made  from  the  funds  of  the 
society  unto  or  between  any  of  its  members  in  respect  of 
such  membership. 

20.  In  the  event  of  a  dissolution  of  the  society,  the  pro- 
perty shall  not  be  divided  amongst  the  members,  nor  ap- 
propriated to  their  private  use,  but  shall  be  given  to  such 
public  association  or  associations  for  the  promotion  of 
knowledge  as  may  be  deemed  by  the  members  at  their  last 
meeting  to  be  most  deserving. 

On  the  30th  of  January,  1846,  the  churchwardens,  over- 
seers, &C.,  of  Greenwich  made  a  poor  and  highway  rate, 


1849. 


ence,  Uteratare,  or  the  fine  arts 
exdusiyely,  either  as  tenant  or  as 
owner,  and  occupied  by  it  for  the 
transaction  of  its  business,  and 
for  carrying  into  effect  its  pur- 
poses ;  proyided  that  such  society 
shall  be  supported  wholly,  or  in 
part,  by  annual  voluntaiy  contri- 


butions, and  shall  not,  and  by  its 
laws  may  not,  make  any  dividend, 
gift,  diyision,  bonus  in  money,  un- 
to or  between  any  of  its  members ; 
and  proyided  also,  that  such  soci- 
ety shall  obtain  the  certificate  of 
the  barrister  at  law,  or  lord  advo- 
cate, as  hereinafter  mentioned." 
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1849.  ^  whereby  the  plaintiffs  were  assessed  in  respect  of  the  leo- 
ture-hall  and  rooms  of  the  society.  The  plaintiffs  having  re- 
fused to  pay  the  rates,  the  defendant  issued  summonses, 
and  eventually  warrants  of  distress,  under  which  the  goods 
of  the  society  were  seized. 

The  society  was  instituted  for  the  acquisition  and  difiu- 
sion  of  useful  knowledge,  (unless  the  Court,  from  the  facts 
of  this  case,  shall  come  to  a  contrary  conclusion,)  and  was, 
and  is,  constituted  and  governed  by  certain  rules  and  bye- 
laws,  a  printed  copy  of  which  accompanies  this  case,  and 
is  to  be  taken  as  part  thereof.  The  premises  belonging  to 
the  society,  which  were  and  are  vested  in  the  plaintiffs  as 
trustees,  and  in  respect  of  which  they  were  rated  as  afore- 
said, consist  of  a  lecture-hall,  library,  and  reading-rooms, 
which  are  open  to  the  use  of  the  members  of  the  said  so- 
ciety, and  a  librarian  attends  daily  on  the  premises,  but  no 
person  resides  there;  and,  subject  as  hereinafter  mention- 
ed, the  premises  were  and  are  used  and  occupied  by  the 
society  for  the  transaction  of  its  business,  and  for  carrying 
into  effect  its  purposes. 

The  society  was  and  is  supported  in  part  by  annual 
voluntary  contributions,  and  did  not  and  does  not  in  fact 
make  any  dividend,  gift,  division,  or  bonus  in  money,  unto 
or  between  any  of  its  members. 

Since  the  society  has  possessed  the  lecture-hall,  the 
society  has  issued  public  printed  announcements  in  the 
following  terms: — 

"  The  lecture-hall,  capable  of  holding  nearly  1000  per- 
sons, and  several  class-rooms,  may  be  hired  for  public 
meetings,  lectures,  concerts,  &a  For  terms  apply  to  the 
librarian.'' 

In  consequence  of  this,  and  in  conformity  therewith,  the 
lecture-hall  of  the  society,  being  a  part  of  the  said  pre- 
mises of  the  said  society,  and  occupied  by  it  as  aforesaid,  has 
on  several  occasions,  as  well  before  as  since  the  making  of 
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the  rates  in  question,  been  used  by  and  let  to  other  persons      ^1^49, 
unconnected  with  the  society,  for  other  purposes,  but  with 
the  consent  of  the  society  and  the  said  trustees;  and  the 
said  lecture-hall  has  been  used  by  and  let  to  such  other 
persons  as  often  as  application  has  been  made  for  its  hire, 
when  the  trustees  thought  fit  so  to  let  and  allow  the  use 
of  the  same,  and  has  been  always  to  be  let,  according  to  the 
terms  of  the  said  announcement,  to  such  persons  as  the 
said  trustees  thought  fit;  and,  amongst  other  things,  it  has 
been  so  let  and  used  for  meetings  relating  to  the  payment 
of  the  church  rates,  the  corn  laws,  the  navigation  of  the 
river  Thames,  a  meeting  to  adopt  a  petition  for  the  return 
of  Frost,  Williams,  and  Jones,  which  was  held  on  the  18th 
of  February,  1846,  and  one  to  petition  for  the  People's 
Charter,  which  was  held  on  the  18th  of  November,  1846, 
and  for  exhibitions  of  various  kinds;  as,  for  instance,  of  a 
celebrated  dwarf,  certain  North  American  Indians  and 
conjurors;  and  other  parts  of  the  same  premises  of  the 
society  have  been  also  let  and  used  for  sales  by  auction, 
and  meetings  of  tradesmen's  protection  and  buildings  soci- 
eties; and  on  the  occasion  of  such  lettings  as  aforesaid,  the 
use  of  the  said  lecture-hall,  or  other  parts  of  the  said  pre- 
mises of  the  society,  has  been  agreed  to  be  given  for  the  pur- 
pose for  which  the  respective  lettings  took  place,  sometimes 
for  a  few  hours  only,  sometimes  for  two  or  three  hours  in  the 
morning,  and  for  a  similar  period  in  the  afternoon;  and 
for  a  similar  period  in  the  morning,  and  again  in  the  after- 
noon and  the  evening  of  one  day,  or  two,  or  three  successive 
days :  and  oneof  the  rooms  of  the  said  premises,  not  being  the 
lecture-hall,  has  been  let  for  a  sale  by  auction  of  pictures, 
when  such  room  was  let  for  the  daytime  only  of  successive 
days,  and  was  used  on  the  evenings  of  such  days  by  the 
society  for  its  own  purposes.    On  the  occasions  of  such  let- 
tings as  aforesaid,  sums  of  money  have  been  paid  in  gross 
to  the  trustees  on  behalf  of  the  said  society,  by  the  parties 
requiring  such  temporary  use  of  such  part  of  the  premises 
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1849.  ^  of  the  said  society^  which  sums  were  received  by  the  said 
trustees  on  behalf  of  the  society,  and  applied  by  them  to 
the  purposes  of  the  said  society,  in  common  with  their 
other  funds.  The  receipts  of  the  said  society,  by  such  let- 
ting of  the  lecture-hall  and  the  parts  of  their  said  premises, 
have  been  found  to  amount  to  one  fourth  of  the  whole  in- 
come  of  the  said  society,  as  appears  hj  the  printed  state- 
ment  of  their  accounts.  On  many  of  the  occasions  on 
which  the  said  lecture-hall  has  been  so  let  and  used  by 
persons  other  than  the  said  society,  before  and  since  the 
making  of  the  said  rates,  sums  of  money  have  been  received 
and  taken  at  the  doors  by  and  for  such  persons,  and  ap- 
plied by  them  partly  in  payment  of  the  use  of  the  said  hall, 
and  partly  for  their  own  use;  and,  on  some  occasions,  the 
members  of  the  said  society  have  in  fact  been  admitted 
on  payment  of  half  the  price  of  admission  paid  by  other 
visitors,  but  without  any  agreement  having  been  made  to 
that  effect  or  for  that  purpose. 

It  is  contended,  on  the  part  of  the  defendant  and  the 
parish  of  Greenwich,  that,  by  reason  of  the  aforesaid  use 
of  the  said  premises,  the  said  society  and  the  plaintiffs  are 
not  entitled  to  the  exemption  provided  by  the  stat  6  &  7 
Vict,  a  36.  The  Court  is  to  be  at  liberty  to  draw  any  con- 
clusion from  these  facts  which  a  jury  might. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  were  or  were  not  entitled  to  the  exemption  pro- 
vided by  Stat  6  &  7  Vict  c.  36.  If  the  Court  shall  be 
of  opinion  that  the  plaintifis  were  entitled  to  such  ex- 
emption, judgment  is  to  be  entered  for  them,  with  201 
damages  and  costs;  otherwise  for  the  defendant 

BoviU,  for  the  plaintiffa— The  6  &  7  Vict  a  36,  s.  1, 
exempts  from  liability  to  rates  the  buildings  of  any  society 
instituted  for  the  purpose  of  science,  literature,  or  the  fine 
arts  exclusively;  and  it  makes  no  difference  that  the 
premises  are  not  occupied  for  those  purposes  exclusively. 
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[PoUock,  C.  R — ^If  instituted  for  literary  purposes  only,  it  1849. 
becomes  a  new  institution  when  used  for  other  purposes.] 
The  building  is  occupied  for  the  purposes  of  the  society, 
who  make  no  profit,  since  the  money  received  for  the  hire 
of  the  rooms  is  applied  in  promoting  the  objects  of  the 
society.  Reg.  v.  Shee  (a),  which  was  decided  before  the 
passing  of  the  present  act  of  Parliament,  proceeded  on 
the  ground  of  there  being  no  beneficial  occupation.  In 
that  case  the  Royal  Academy  received  large  sums  annually 
for  the  admission  of  visitors  to  their  exhibition,  but  as  the 
whole  was  appUed  to  the  purposes  of.  the  society,  it  was 
held  not  liable  to  be  rated.  [Parke,  B. — Suppose  the 
society  converted  two-thirds  of  their  premises  into  but- 
chers' and  bakers'  shops,  would  they  not  be  liable  to  be 
rated,  notwithstanding  they  expended  the  profits  in  the 
purchase  of  globes  and  astronomical  instruments?  The 
section  must  mean  occupied  exclusively  for  the  purposes  of 
the  society.  Here  the  society  occupy  partly  for  one  pur- 
pose, and  partly  for  another.] 

Crcwder  appeared  to  argue  for  the  defendant,  but  was 
not  called  upon. 

PoLLOOK,  C.  B. — ^The  defendant  is  entitled  to  judgment 
The  institutions  of  a  country  mean  the  laws  by  which  it 
is  r^ulated  at  the  time  we  are  speaking.  If  a  society  is 
instituted  for  literary  purposes,  it  becomes  a  new  institu- 
tion when  used  for  other  and  different  purposes. 

Pabks,  R — ^I  agree  that  the  defendant  is  entitled  to  our 
judgment.  The  term  '' institution''  does  not  mean  merely 
the  original  institution  on  the  first  establishment  of  a 
society,  since  that  may  be  altered,  as  many  institutions 

(a)  4  Q.  B.  2. 
VOL.  m.  A  A  BXCH. 
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1849.  have  been,  but  the  purposes  to  which  it  is  applied  at  the 
present  time.  By  the  original  constitution  of  this  society 
the  lecture-rooms  were  to  be  used  for  lectures  only,  and 
not  in  the  discussion  of  party  or  political  purposes.  That 
has  been  changed  by  somebody;  and  if  the  alteration  was 
made  by  competent  authority,  it  is  clear  that  the  society 
would  have  ceased  to  be  instituted  for  its  original  purposed 
The  case  does  not  find  how  the  alteration  took  place,  and 
we  are  not  at  liberty  to  draw  any  inference  that  it  was 
done  by  competent  authority.  Then  the  meaning  of  the 
statute  is  not  merely  that  the  society  should  be  instituted 
for  the  purposes  mentioned  in  it,  but  that  it  should  occupy 
its  rooms  solely  for  those  purpose&  It  is  true  that  the  sta* 
tute  does  not  use  the  word  '' solely;''  but  it  never  could 
have  been  the  intention  of  the  legislature  to  allow  a  society 
who  let  its  rooms  for  other  purposes  than  those  mentioned 
in  the  act,  to  be  exempt  from  rates,  because  there  was  no 
beneficial  occupation,  inasmuch  as  the  funds  were  applied 
to  the  purposes  of  the  society.  Upon  the  true  construc- 
tion of  this  statute,  there  can  be  no  exemption,  if  the 
society  occupy  for  a  purpose  foreign  to  its  original  institu- 
tion. 

Aldbbsoh,  R,  and  Platt,  R,  concurred. 

Judgment  for  the  defendant 
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Tasesb,  Clerk,  v.  Bullmak  and  Others.  Jan.  22. 


o 


OVENANT.— The  deckration  stated,  that  the  plaintiff  A  leuee  of 
was  yicar  of  the  parish  of  Soham,  in  the  county  of  Cam-  onhiscoTeiunt, 
bridge,  and  entitled  to  the  great  and  small  tithes  thereof;  l^SJ^lSki^***" 
that,  by  indenture  dated  the  2nd  of  May,  1845,  made  be-  the  tithes  hare 

^  ^  '  been  commuted 

tween  the  plaintiff  of  the  one  part,  and  the  defendant  and  for  a  rent- 
others,  occupiers  of  the  land  in  Soham,  of  the  other  part,  the  ^Mdy^bemgTy 
phuntiff  granted  and  demised  to  the  defendant  and  others  J^^acr  ^ 
all  the  tithes  and  dues  within  the  said  parish,  which  mi^ht  88th  lection  of 

-  11  1         1   •      .«.  .  1111  ^  the  Tithe  Com- 

be payable  to  the  plaintiff  as  vicar,  to  hold  the  same  from  mutation  Act, 

the  11th  of  October,  1844,  for  one  year,  yielding  and  pay-  ^j,  7x.  ' 

ing  to  the  plaintiff  the  sum  of  16532.,  by  two  instalments, 
namely,  three-fourths  on  the  5  th  of  January,  1846,  and  the 
remainder  on  the  1st  of  May,  1846.  The  declaration  then 
stated  a  coyenant  by  the  defendant  and  the  others  to  pay 
those  sums  on  the  said  days,  and  averred  that  they  entered 
into  possession  of  and  received  and  took  to  their  own  use 
the  said  tithes,  for  the  said  term.  Breach,  non-payment 
of  741  40L,  the  residue  of  the  second  instalment 

The  defendants  pleaded,  in  substance,  that,  after  the 
parsing  of  the  6  &  7  Will  4,  a  71,  J.  D.  and  others,  land- 
holders, &a,  on  the  30th  of  December,  1836,  called  a  paro- 
chial meeting,  for  the  purpose  of  making  an  agreement 
for  the  general  commutation  of  tithes  within  the  said 
parish  (sect  1 7).  That,  on  the  17th  of  February,  1837,  a 
meeting  was  held,  and  adjourned  to  the  15th  of  March, 
the  persons  then  present  not  having  sufficient  interest 
in  the  premises  to  make  a  binding  agreement;  but  they 
made  a  provisional  agreement  for  the  commutation  of  the 
tithes  of  the  parish  for  a  rent-charge  of  1654Z.  10«.,  payable 
to  the  plaintiff  (sect  18).  That,  before  the  execution  of  the 
said  indenture,  the  agreement  was  sent  to  the  commissioners, 
and  also  transmitted  to  the  bishop  of  the  diocese  (sect  28). 

aa2 
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^849.        That  the  commissioners,  after  inquiry,  were  satisfied  that 
the  agreement  ought  to  be  confirmed,  and  on  the  12th  of 
June  confirmed  it  (sect  27).    That  the  period  for  the  com- 
mencement of  the  rent-K;harge  in  the  agreement  not  being 
fixed,  after  the  3  &  4  Yict.  c.  15,  and  after  the  making  of 
the  indenture,  the  commissioners  intended,  by  supple- 
mental award,  to  fix  it,  and  gave  notice  thereo£    That, 
on  the  16th  of  August,  1845,  the  assistant  commissioner 
made  a  supplemental  award,  that  the  payment  should 
commence  from  the  1st  of  October  next  preceding  the  con- 
firmation of  the  apportionment  (3  &  4  Vict,  c  15,  s.  1). 
That,  on  the  23rd  of  August,  the  assistant  commissioner 
sent  his  award  to  the  commissioners,  who  aftierwards  con- 
firmed it     That,  after  the  confirmation,  a  parochial  meet- 
ing was  held,  and  A.  J.  appointed  valuer  (6  &  7  Will  4, 
c.  71,  s.  32);  and  afterwards  the  valuer  apportioned  the 
sums  in  the  agreement  mentioned  to  be  paid  by  way  of 
rent-charge  instead  of  tithes,   and  the  expenses  of  the 
apportionment,  amongst  the  several  lands  in  the  parish 
(sect  33),  and  made  a  draft  apportionment,  which  he  sent 
to  the  commissioners.    That  the  commissioners  gave  notice 
of  it,  and  afterwards  the  assistant  commissioner  heard 
objections;  and  on  the  13th  of  September,  1845,  the  com- 
missioners confirmed  the  apportionment  (sect  63).    That 
the  lands  from  whence  the  tithes  demised  arose  are  the 
same  as  those  on  which  the  rent^harge  of  16542.  10a  was 
apportioned  by  virtue  of  the  supplemental  award,  &&; 
and  that,  by  force  and  virtue  of  the  award,  and  of  other 
the  premises,  and  the  said  statutes,  the  payment  of  the 
rent-charge  was  to  commence  from  the  1st  of  October, 
1844,  which  was  previously  to  the  commencement  of  the 
term  of  one  year  mentioned  in  the  indenture  of  demise; 
by  reason  whereof  the  lands  from  which  the  tithes  were  to 
arise  became  and  were  absolutely  discharged  from  all 
tithes  during  the  said  year,  whereby  the  defendant  and 
the  said  other  persons,  before  the  commencement  of  the 
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Buit^  lost  and  were  deprived  of  all  right  and  title  to  the 
said  tithes  intended  to  be  demised,  and  of  all  remed7  and 
means  of  recovering  the  sama 

Demurrer,  and  joinder  therein. — ^The  plaintiff's  point  for 
argument  was,  that  the  plea  did  not  shew  an  actual  evic- 
tion or  a  total  failure  of  consideration.  That  the  statute 
6  &  7  WilL  4,  a  71,  and  subsequent  statutes,  did  not,  under 
the  circumstances  stated  in  the  plea,  avoid  the  lease,  or 
enable  the  lessees  to  recover  back  that  part  of  the  rent 
which  had  been  paid  to  the  plaintiff;  and  that  the  balance 
of  742.  4s.  stood  on  the  same  footing. 


1849. 


Cowling  argued  in  support  of  the  demurrer  (Jan.  17). — 
The  plea  is  bad  in  substance.  First,  the  Tithe  Commutation 
Act  does  not  affect  conveyances  or  leases  of  tithe,  but  merely 
substitutes  a  rent-charge,  with  the  same  incidents  in  eveiy 
respect  This  rent-charge  is  more  than  an  equivalent  for  the 
rent  reserved  by  the  deed.  The  case,  therefore,  is  the  same 
as  if  the  rent-charge  had  been  demised,  and  the  defendant 
had  covenanted  to  pay  the  present  rent  for  it  The  rent- 
charge  is  in  the  nature  of  a  modus  or  mode  of  paying  tithe. 
By  the  67th  section  of  the  6  &  7  WilL  4,  c.  71,  provision  is 
made  for  the  lands  of  a  parish  being  discharged  from  tithe, 
and  a  rent-charge  payable  in  lieu  thereof  But  it  is  evi- 
ilent  that  the  legislature  did  not  consider  that  existing 
leases  were  destroyed  by  the  substitution  of  the  rent-charge, 
for  by  the  88th  section  power  is  given  to  lessees  to  sur- 
render their  leases  (a).    That  section  applies  to  all  leases  in 


(a)  Sect.  88  enacts,  <<ihat  it 
flhaU  be  lawful  for  the  lessee  being 
in  occnpation  of  any  tithes  com- 
moted under  this  act,  by  an  instm- 
ment  in  writing  under  his  hand 
and  seal,  to  be  made  in  such  form 
as  the  commissioners  shaU  direct, 
and  confirmed  under  their  seal, 
to  mmender  and  make  Toid  the 


lease  by  which  the  said  tithes  are 
held  or  enjoyed  by  such  lessee  at 
the  time  of  commutation,  as  far 
as  the  same  may  relate  to  the  said 
tithes ;  and  it  shaU  be  lawful  for 
the  commissioners,  by  the  same  in- 
strument, to  direct  what  compen- 
sation (if  any)  shall  be  given  by  the 
immediate  lessor  of  any  lessee  at 
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18^'^      be  in  the  actual  possession  or  receipt  of  the  rents  and  profits 
of  any  lands  or  tithes/'  except  (among  others)  anj  tenant 
for  years  holding  under  a  lease  for  a  term  which  shall  not 
have  exceeded  fourteen  years.     Consequently  the  lessor 
would  be  the  person  mentioned  in  the  apportionment,  and 
the  defendant  would  have  no  title  to  any  part  of  the  rent- 
charge.  If  the  rent-charge  was  intended  to  be  a  mere  sub- 
stitution for,  or  mode  of,  paying  tithes,  the  same  incidents 
would  attach,  and  the  provisions  in  the  6  &  7  Will  4,  c.  71, 
that  it  should  be  subject  to  the  same  rates  and  incum- 
brances, would  hare  been  unnecessary.    The  3  &  4  Yict 
c.  15,  s.  1,  empowers  the  commissioners  to  declare  lands 
discharged  from  tithe  in  certain  cases  after  confirmation 
of  the  award;  and  the  2nd  section  expressly  provides,  that 
nothing  in  that  act  shall  extend  to  annul  or  make  void  leases 
of  tithes  granted  before  the  25th  of  March,  and  which  shall 
end  on  the  1st  of  January  then  next;  and  parties  to  whom 
it  might  be  an  advantage  to  get  a  rent-charge  in  lieu  of 
tithe,  are  restrained  from  doing  so  until  after  the  expira- 
tion of  their  leases.    The  88th  section  of  the  6  &  7  Will  4, 
c.  71,  applies  to  a  party  in  possession  under  a  lease,  not  of 
tithe  merely,  but  of  both  tithe  and  land,  and  the  effect  of 
the  commutation  is  to  destroy  the  lessee's  interest  in  re- 
spect of  the  tithe,  while  that  as  to  the  land  remains. 
[Parke,  B. — ^Does  not  that  section  provide  a  remedy?    It 
enables  the  lessee  to  surrender  his  lease,  and  the  commis- 
sioners are  to  say  what  compensation  is  to  be  made  for  the 
surrender.    Alderaon,  B. — The  statutes,  taken  altogether, 
are  consistent  with  justice.     Under  the  3  &  4  Vict  c.  15, 
s.  I,  the  commissioners  are  authorised,  upon  the  application 
in  writing  of  any  land-owner  or  occupier,  to  declare  the 
lands  discharged  from  tithes,  and  instead  thereof  the  rent- 
charge  fixed  by  the  agreement  is  to  be  paid  to  the  person 
entitled  to  the  sama    Therefore,  if  there  be  a  lease  prim& 
facie,  the  rent-charge  is  to  be  paid  to  the  lessee,  because  he 
is  the  person  entitled  to  the  tithes.     It  is  true,  that,  under 
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the  6  &  7  Will  4,  a  71,  a  lessee  for  a  term  not  exceeding  ^  1849. 
fourteen  years  would  haye  no  title  to  the  rent-charge,  be- 
cause the  legislature  considered  that  he  has  not  a  sufficient 
paramount  interest  in  the  tithe  to  warrant  the  insertion  of 
his  name  in  the  apportionment  But  inasmuch  as  injustice 
might  be  done  bj  the  land-owners  settling  behind  his  back 
the  amount  to  be  received  by  him,  the  88th  section  enables 
him  to  surrender  his  lease,  and  the  commissioners  are  to 
direct  what  compensation  shall  be  made  to  him.] — Se- 
condly, the  facts  disclosed  by  the  plea  are  equivalent  to 
an  eviction.  The  judgment  of  BuUer,  J.,  in  Hayne  v. 
McUAy  (a),  shews  that  the  doctrine  of  eviction  is  not  con- 
fined strictly  to  the  case  of  landlord  and  tenant,  but  also 
applies  where  there  is  a  covenant  for  the  use  of  a  particu- 
lar thing,  which  the  covenantee  is  prevented  from  enjoying 
by  the  act  of  the  covenantor.  Here  there  could  have  been 
no  commutation,  if  the  plaintiff  had  not  been  a  party  to  it. 
[Alderson,  R — ^The  plaintiff  had  no  power  absolutely  to 
stop  the  commutation,  but  only  for  a  time.]  Then  the  case 
resembles  an  eviction  by  act  of  law,  which  would  discharge 
the  covenant  Harris  v.  Morrice  Q>)  was  decided  on  the 
ground,  that  the  demise  was,  in  fact,  of  such  tolls  as  might 
from  time  to  time  be  payable.  [Parke,  B. — ^All  that  is 
demised  here  is  the  tithes  payable  by  law;  then  the  legis- 
lature interferes,  and  says  that  under  certain  circum- 
stances no  more  tithes  shall  be  payable.  According  to  the 
terms  of  the  covenant,  the  defendant  has  bound  himself 
absolutely  to  pay,  but  the  legislature  has  guarded  against 
injustice  by  giving  him  an  option,  under  the  88th  section, 
of  surrendering  his  lease,  and  thereby  releasing  himself 
from  any  future  responsibility;  and  the  commissioners  are 
enabled  to  do  complete  justice,  by  saying  what  compensa- 
tion he  ought  to  have.  The  case  of  Wainwrigkt  v.  ^onu- 
den  (c)  is  precisely  in  point] 

(a)3T.  R.438.         (&)  10  M.  ib  W.  260.         (c)  6  M.  ib  W.  002. 
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1849.  of  15002L,  the  defendants  thereunto  set  their  hands.  Aver- 
ments, that  the  Company  became  insurers  to  the  plamtiff 
for  the  sum  of  15002.;  that  the  policy  was  signed  by  the 
three  defendants,  as  directors  of  the  Company,  and  that, 
in  consideration  of  the  payment  of  the  premium  at  their 
request,  and  of  the  promise  of  the  plaintiff  to  observe  all 
things  in  the  policy  on  his  part,  the  defendants  undertook 
that  the  Company  should  perform  all  things  contained  in 
the  policy  to  be  performed  by  them;  that  the  ship  set  sail; 
that  she  ran  aground,  and  that  it  was  necessaiy  for  her 
safety  to  let  go  the  larboard  bower  anchor  and  the  kedge 
anchor;  that  the  same  could  not  be  weighed  again;  that 
it  became  necessary  to  cut  away  the  cables  from  the  said 
anchors,  and  that  the  anchors  and  cables,  being,  to  wit,  of 
the  value  of  1002.,  were  left  in  the  sea^  and  lost  to  the 
plaintiff;  that  afterwards  the  ship  was  further  greatly 
strained,  damaged,  and  broken,  and  the  masts,  ropes,  and 
cables,  of  the  ship  were  lost  to  the  plaintiff  The  declara- 
tion then  alleged,  as  the  first  breach,  that,  by  reason  of 
the  said  loss  of  the  anchors  and  cables,  the  plaintiff  sus- 
tained a  general  average  loss  t<x  a  large  amount,  to  wit,  &c 
Second  breach,  that,  by  reason  of  the  ship  being  strained 
and  damaged,  the  plaintiff  sustained  an  average  loss  or 
damage  on  the  said  ship  or  vessel,  her  said  masts,  ropes, 
and  cables,  to  a  larger  amount  than  32.  per  cent  on  all  the 
monies  insured  thereon,  to  wit,  to  the  amount  of  50L  by 
the  hundred  for  each  and  every  himdred  insured  thereon, 
whereby  the  said  Company  became  liable  to  pay  to  the 
plaintiff  a  certain  sum  of  money,  to  wit,  2002.,  being  their 
proportion  of  the  said  last-mentioned  average  loss  in  re- 
spect of  the  said  sum  of  15002.  The  declaration  then  al- 
leged, that  although  the  funds  of  the  Company  were  suffi- 
cient to  pay  the  above-mentioned  loss,  yet  the  defendants 
had  not  paid  the  same. 

The  defendants  pleaded  (with  other  pleas),  thirdly,  that 
the  said  anchors  and  c|ibles  were  not  left  in  the  sea  and  lost, 
modo  et  form&. 
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Fourthly,  as  to  so  much  of  the  declaration  as  alleges  ^849. 
that  the  plaintiff  has  suffered  an  average  loss  on  the  said 
ship  or  vessel,  for  masts,  ropes,  and  cables,  to  a  larger 
amount  than  SL  per  cent  on  all  the  monies  insured  thereon, 
the  defendants  say,  that  the  plaintiff  hath  not  suffered  an 
average  loss  on  the  said  ship  or  vessel,  her  masts,  ropes, 
and  cables,  to  the  amount  of  SI  per  cent  on  all  the  monies 
insured  thereon,  modo  et  form&. 

Special  demurrer  to  the  third  plea,  assigning  for  cause 
that  the  traverse  was  too  large. 

There  was  a  similar  demurrer  to  the  fourth  plea.  Joinders 
in  demurrer. 

DawdesweU  argued  for  the  plaintiff  (Jan.  22). — ^The  pleas 
are  bad  on  the  grounds  assigned  for  demurrer.  [Parke,  R 
— ^The  traverses  taken  by  the  pleas  are  too  large,  as  they 
compel  the  plaintiff  to  prove  more  than  is  necessary  to 
support  his  declaration.  The  case  resembles  Ooram  v. 
Sweeting  (a)Jl 

The  Court  then  called  on 

Montague  Smith,  for  the  defendants. — ^The  declaration  is 
bad.  First,  no  action  will  lie  on  this  policy.  It  is  express- 
ly provided,  that  the  capital  stock  and  funds  of  the  Com- 
pany shall  alone  be  liable  to  make  good  all  claims  and 
demands.  No  effect  can  be  given  to  that  stipulation,  ex- 
cept by  holding  that  these  directors  are  not  individually 
liable.  [Dowdeswdl  referred  to  Andrews  v.  Ellison  Q>)  and 
Gumey  v.  Raiuiins  (c).]  Though  the  defendants  have  sub- 
scribed the  policy,  they  need  not  necessarily  be  members 
of  the  Company ;  and  there  is  no  averment  that  they  are  so. 
[Parke,  R — ^Looking  at  the  whole  instrument,  does  it  not 
import  an  agreement  by  the  parties  subscribing  it,  that 
they  will  pay  out  of  the  capital  stock  and  funds  of  the 
Company,  if  sufficient?    Then  there  is  an  averment  that 

(a)  SSaimd. 904a.        {h)  6Moore,  199.         (c)  8 M. ^  W. 87. 
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must  be  vholly  diaregarded.  Tou  must  first  ascertun  to 
what  amount  the  article  has  been  depreciated.  If  there 
has  been  a  total  loss,  the  value  stated  in  the  policy  is  the 
sum  vhich  the  assured  is  entitled  to  receive;  but  if  there 
has  been  only  a  partial  loss,  the  amount  to  which  the  un- 
derwriter is  liable  is  a  proportion  of  the  difference  between 
the  value  of  the  sound  andofthe  damaged  article,  so  that  in 
estimating  a  partial  loss,  the  sum  stated  in  the  policy  affotda 
no  criterion  of  the  value.  Applying  that  rule  to  the  present 
case,  there  is  nothing  to  shew  that  the  loss  was  3L  per 
cent  Pollock,  C.  B.,  referred  toAU«n  v.  Svffrve  (a).]  The 
object  of  the  parties  in  inserting  a  value  in  the  policy  is, 
that  they  may  have  some  basis  upon  which  the  average  loss 
is  to  be  calculated,  and  at  the  trial  the  sum  stated  in  the 
policy  would  be  prim&  facie  evidence  of  the  value  of  the 
^p.  The  parties  must,  therefore,  be  taken  to  have  agreed 
that  50002.  shall  be  the  fixed  amount  upon  which  the  loss 
is  to  be  calculated.  Irving  v.  Manning  and  AUen  v. 
Svffrue  are  distinguishable;  for  there  the  question  was 
what  amounted  to  a  total  loss.  Besides,  the  memorandum 
should  have  been  pleaded.  There  is  a  binding  promise  to 
pay,  and  a  subsequent  limitation  defeating  that  promise 
on  a  given  event  That  is  not  an  exception,  but  a  proviso 
by  way  of  defeasance,  and  the  defendants  ought  to  have 
shewn  by  plea  that  the  average  was  under  3^  per  cenL 
[Parke,  R — Is  there  any  authority  that  the  doctrine  as  to 
a  proviso,  which  is  correct  tntii  respect  to  a  covenant,  ap- 
plies to  a  contract  with  mutual  promises!]  There  is  none 
to  the  contrary,  and  it  would  seem  &om  the  case  of  Latham 
V.  RvUvy  (b),  that  it  equally  applies.  At  all  events,  there 
is  one  good  breach,  and  so  the  plaintiff  is  entitled  to  judg- 
ment on  the  whole  declaration.  If  the  plaintiff  had  signed 
judgment  for  want  of  a  plea,  the  judgment  would  not  have 
oneous  because  signed  generally;  but  in  the  as- 

a)  8  B.  ft  C.  561.  (b)  S  B.  .fr  0.  22. 
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sessment  of  damages,  the  plaintifFs  must  have  confined  1849. 
them  to  the  good  breach.  [Parke,  B. — ^That  may  be  so, 
but  here  the  defendant  has  pleaded  to  this  breach  alone- 
Suppose  he  had  demurred  generally  to  the  whole  declara- 
tion, must  we  not  haye  giyen  him  judgment  on  this  breach? 
Formerly,  if  a  demurrer  was  too  large,  the  Court  gave  judg- 
ment generally  against  the  party  demurring.  That  rule 
was  imported  from  courts  of  equity,  but  is  incorrect  with 
respect  to  courts  of  law,  as  pointed  out  by  my  Brother 
Manning  in  a  note  to  the  case  of  Hinde  y.  Chray  (a).  The 
rule  applies  as  well  to  several  breaches  as  several  counts.] 

Montague  Smithy  in  reply. — ^The  memorandum  is  not  a 
proviso,  but  part  of  the  contract  itself  The  promise  is  to 
insure  the  ship,  warranted  free  from  average  under  32.  per 
cent.  [Parke,  R — ^It  is  a  warranty  on  the  part  of  the  as- 
sured, who  undertake  not  to  call  upon  the  assurers  for  any 
average  loss  under  32.  per  cent.]  The  Court  must  give  a  se- 
parate judgment  on  each  breach,  the  same  as  if  the  defend- 
ant had  pleaded  to  one,  and  demurred  to  the  other. 

Pollock,  C.  B. — ^The  only  question  is  as  to  the  suffi- 
ciency of  the  second  breach. 

Pabke,  R — ^The  pleas  are  clearly  bad,  the  traverses  be- 
ing too  large.  The  first  breach  is  good  The  memoran- 
dum is  certainly  no  proviso,  and  the  plaintiff  cannot  get 
rid  of  the  difficulty  by  saying  that  the  allegation  is  imma- 
terial; for,  if  traversed,  he  could  not  succeed,  unless  he 
proved  an  actual  loss  of  32.  per  £ent  The  only  question 
upon  which  we  have  any  doubt  is,  whether  prim&  facie 
the  assigned  value  must  not  for  this  purpose  be  taken  to 
be  the  real  value.    On  that  point  we  will  consider. 

Cur.  adv.  vult 

(a)  1  Man.  &  G.  201;  see  Briaooe^. HiOy  10  M.  <fe  W.  740;  Slade^. 
HawUify  13  M.  lb  W.  761. 

YOL.  in.  B  B  EXOH. 
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1849.  Pollock,  C.  R,  now  saii — ^The  case  oiDcmson  v.  Wrenuk^ 

which  was  argaed  before  us  the  other  day,  was  an  action 
on  a  policy  of  insurance.     There  were  two  breaches,  and 
the  case  stood  over  for  consideration  with  respect  to  the 
second  breach.    As  to  the  first,  the  Court  at  the  time  in- 
timated a  clear  opinion  that  the  plaintiff  was  entitled  to 
judgment    The  objection  to  the  second  was^  that  it  did 
not  appear  that  the  average  loss  was  32.  per  cent  upon  the 
sum  considered  to  be  the  yilue  of  the  ship.     Mr.  Dowdes- 
well  contended,  that,  with  reference  to  the  averments  in 
the  declaration,  and  calculating  also  the  value  given  to 
the  assurance  on  the  policy,  and  the  statement  of  the  va- 
lue of  the  articles  lost,  and  coupling  them  together,  it  suf- 
ficiently appeared  in  the  declaration  that  the  loss  was 
more  than  3Z.  per  cent  on  the  value  of  the  ship.    On 
consideration,  we  think  that  argument  not  tenable,  and 
that  the  defendants  are  entitled  to  judgment  on  the  second 
^breach ;  and  for  this  plain  and  short  reason,  that  it  is  no- 
where distinctly  averred  that  the  value  was  such  as  would 
make  the  loss  more  than  32.  per  cent    It  is  true  that  the 
value,  as  agreed  in  the  policy,  is  stated  in  the  declaration  ; 
and  possibly,  under  some  circumstances,  that  would,  as  be- 
tween the  parties,  be  some  evidence  that  such  was  the  va- 
lue; but  a  statement  of  evidence  is  not  equivalent  to  an 
averment  of  a  fact    We  think  it  necessary  that  the  &ct 
should  be  averred;  and  that  it  is  not  sufficient  to  state 
something  firom  which,  under  some  circumstances  between 
these  parties,  by  possibility  the  jury  might  be  induced  to 
find  the  fact    The  judgment  of  the  Court,  therefore^  will 
be  for  the  defendant  on  the  second  breach. 

Judgment  accordingly. 
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FoBJWT  and  Sophia  Mabt  his  Wife,  and  Chablss  Scott,  v.     Jan.  24. 

Whitswat  and  Others. 


B 


>Y  order  of  Vice-Chancellop  Knight  Bruce,  the  following  A  teitatrU  de- 
case  was  stated  for  the  opinion  of  this  Court: —  etute  ufol- 

Elizabeth  Gimbert  was,  at  the  time  of  making  her  will,  J^Yi^^^i^g^ 
and  at  the  time  of  her  death,  seised  in  fee  simple  of  the  *^«  *«™«  ^^Y* 

my  hiuband  s 

hereditaments  in  the  will  mentioned  and  thereby  devised,  nieces,  Hartba 
and  by  her  will,  dated  the  8rd  of  July,  1786,  devised  as  JSid  toAem, 
follows:— "Whereas  I  am  entitled  to  the  messuages  or  their hek. and 

^  assigns,  for  ever ; 

tenements,  and  gardens,  bams,  stables,  coach-house,  chaise-  hat  in  case  the 

,  _.  .  said  Martha 

house,  and  premises,  at  Low  Leighton;  now  I  do  hereby  and  Jane  shall 
pve,  devise,  and  bequeath  the  same  unto  my  husband's  ^^^  iwue^en 
nieces,  Martha  Seacome  and  Jane  Swift  Gimbert,  to  hold  ^  giv«  «j^  he- 

'  ^  '  ^         qoeath  the  same 

to  them,  their  heirs  and  assigns,  for  ever;  but  my  mind  toE.H.  and 
and  will  is,  that,  in  case  the  said  Martha  Seacome  and  to  them,  their 
Jane  Swift  Gimbert  shall  both  die  without  issue,  then  I  rim'foreyer 
give,  devise,  and  bequeath  the  same  premises  to  Elizabeth  "  taa«i<;  ^ 

common:  — 

Hughes  and  Ann  Gimbert,  to  hold  to  them,  their  heirs  and  ffdd,  that 

•  i»  <  .     f  MB  Martha  and 

assigns,  for  ever,  as  tenants  m  common.  jane  were  joint 

The  textatrix  died  in  1788,  leaving  the  said  Martha  Sea-  ^Xw^e^i^- 

come  and  Jane  Swift  Gimbert  her  surviving,  and  who  hentances;  and 

that,  thereforCi 

thereupon  entered  into  possession  or  receipt  of  the  rents  on  the  death  of 
and  profits  of  the  said  property.  Jane  Swift  Gimbert  ^J^^fJd^ed 
shortly  afterwards  married  Hugh  AscelL      Martha  Sea-  tothepropei^ 

•'  °  during  her  life, 

come  died  in  the  year  1803,  and  in  the  lifetime  of  Jane  and  after  her 
Swift  AscelL      Martha  Seacome  had  only  two  children,  \asue,  the  estate 
namely,  the  said  Sophia  Mary  Forrest,  the  plaintiff,  and  ^2ntift,-^e 
Elizabeth  Scott;  and,  at  her  death,  she  left  the  said  Sophia  danghter'and 

*  grandson  of 

Mary  Forrest  and  Charles  Scott,  the  son  and  only  child  of  Martha. 
the  said  Elizabeth  Scott,  the  heirs  of  her  body,  her  surviv- 
ing. From  the  death  of  the  said  Martha  Seacome  the  said 
Jane  Swift  Ascell  had  the  possession  or  receipt  of  the 
rents  and  profits  of  the  entirety  of  the  said  property.  The 
said  Jane  Swift  Ascell,  having  survived  her  husband,  died 

bb2 
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1849.  without  issue  in  1829,  leaving  the  said  Sophia  Mary  Forrest 
and  Charles  Scott  her  surviving.  The  defendants  are  her 
devisees,  and  who,  under  and  by  virtue  of  her  will,  duly 
executed  and  attested  upon  her  death,  entered  into  and 
have  since  been  in  possession  or  receipt  of  the  rents  and 
profits  of  the  said  property. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
who  was  or  were  entitled  to  the  devised  property  after 
the  death  of  Martha  Seacome  and  during  the  life  of  Jane 
Swift  Ascell.  Secondly,  who,  upon  the  death  of  Jane 
Swift  Ascell,  became  entitled  to  the  devised  property. 

W.  M.  James,  for  the  plaintiff. — ^Martha  Seacome  and 
Jane  Swift  Ascell  took  an  estate  as  joint  tenants  for  life, 
with  several  inheritances.  Therefore,  on  the  death  of 
Martha  Seacome  leaving  issue,  Jane  Swift  Ascell  became 
entitled  to  the  whole  of  the  property  as  surviving  joint- 
tenant,  and  on  her  death  in  1829,  without  issue,  the  estate 
descended  to  the  plaintiffs,  one  of  whom  is  the  daughter  of 
Martha  Seacome,  and  the  other  her  grandson.  It  is  con- 
ceded that  the  case  must  be  read  as  if  there  had  been  a 
gift  to  Martha  Seacome  and  Jane  Swift  Ascell,  and  the 
heirs  of  their  bodies ;  consequently,  it  falls  within  the  prin- 
ciple laid  down  in  Littleton's  Tenures,  s.  283:  *^  Also  there 
may  be  some  joint  tenants  which  may  have  a  joint  estate, 
and  be  joint  tenants  for  term  of  their  lives,  and  yet  have 
several  inheritances.  As,  if  lands  be  given  to  two  men  and 
to  the  heirs  of  their  two  bodies  begotten,  in  this  case  the 
donees  have  a  joint  estate  for  term  of  their  two  lives,  and 
yet  they  have  several  inheritances;  for,  if  one  of  the  donees 
hath  issue  and  die,  the  other  which  surviveth  shall  have 
the  whole  by  the  survivor  for  term  of  his  life;  and  if  he 
which  surviveth  hath  also  issue  and  die,  then  the  issue  of 
the  one  shall  have  the  one  moiety,  and  the  issue  of  the 
other  shall  have  the  other  moiety  of  the  land,  and  they 
shall  hold  the  land  between  them  in  common,  and  they  are 
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not  joint  tenants,  but  axe  tenants  in  common.    And  the        1849. 
cause  why  such  donees  in  such  case  haye  a  joint  estate  for      Fobbbbt 
term  of  their  lives  is,  for  that,  at  the  beginning,  the  lands     wbztbwat. 
were  given  to  them  two,  which  words,  without  more  saying, 
make  a  joint  estate  to  them  for  the  term  of  their  lives.  .  . 
And  the  reason  why  they  have  severed  inheritances  is  this, 
inasmuch  as  they  cannot,  by  any  possibility,  have  an  heir 
between  them  engendered,  as  a  man  and  a  woman  may 
have,  the  law  wills  that  their  estate  and  inheritance  be 
such  as  is  reasonable,  according  to  the  form  and  effect  of 
the  words  of  the  gift,  and  this  is  to  the  heirs  which  the  one 
shall  beget  of  his  body  by  any  of  his  wives,  and  to  the  heirs 
which  the  other  shall  beget  of  his  body  by  any  of  his  wives, 
&c;  so  as  it  behoveth,  by  necessity  of  reason,  that  they 
have  several  inheritances.''  The  same  rule  applies  to  simi- 
lar words  in  a  devise:  2  Jarman  on  Wills,  158;  Wilkinson 
V.  Spearmany  Dom.  Proc,  cited  in  Cook  v.  Cook  {a);  Cray 
V.  WiUi8(b\  Doe  d.  LitUewood  v.  Oreen(c)f  Barker  v. 
GUesid). 
The  Court  then  called  on 

Malins,  for  the  defendants. — ^The  rule  stated  in  Little- 
ton's Tenures  applies  to  deeds  only,  and  not  to  wills. 
[Parke,  R — ^The  reason  for  the  rule  applies  equally  to  a 
devise.]  This  devise  created  a  tenancy  in  common  in  pos- 
session, with  several  inheritances;  and  therefore,  on  the 
death  of  Martha  Seacome  in  1803,  her  daughter  and  grand- 
son became  entitled  to  h^  moiety  of  the  property.  When 
Littleton  speaks  of  a  gift  '^  to  two  men  and  their  heirs," 
he  means  a  conveyance  by  feofiment;  and  if  the  same  rule 
be  held  applicable  to  a  devise,  it  would  be  productive  of 
great  inconvenience;  for,  in  the  case  of  a  devise  to  numer- 
ous sons  or  daughters  and  the  heirs  of  their  bodies,  each 
having  issue,  the  latter  would  not  inherit  until  all  the  for- 


(a)  2  Yem.  545.  (e)  4  M.  ^  W.  229. 

{b)  2  P.  WuM.  529.  {d)  2  Vem.  280. 
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164d.        mer  were  dead.    Suoh  a  construction  would  fhistirate  the 
FoB&m       intention  of  the  testatori  who^  it  is  reasonable  to  Buppose, 
would  wish  the  children  to  succeed  to  the  respectiye  shares 
on  the  death  of  their  several  parents,  and  not  that  their 
claims  should  be  postponed  for  an  indefinite  period.    In 
order  to  obviate  the  inconyenienoe  arising  firom  the  old 
rule,  as  to  a  joint  tenancy  with  seyeral  inheritances^  the 
Courts  have  put  a  different  construction  on  deeds  operating 
at  common  law,  and  those  which  take  effect  under  the 
Statute  of  Uses.    Thus,  a  gift  to  A.  B,  and  his  heirs,  equal- 
ly to  be  divided  amongst  them,  would  create  a  tenancy  in 
common,  not  only  in  a  devise,  but  even  in  a  deed  operat- 
ing under  the  statute.    The  reason  for  departing  from  the 
old  rule  was,  that  it  frustrated  the  intention  of  the  testator. 
{Aldersof^  R — ^The  testatrix  first  devises  the  property  to 
her  husband's  nieces,  ^*  their  heirs  and  assigns,  for  ever." 
She  then  devises  it  over  to  two  persons,  "their  heirs  and 
assigns,  for  ever,  as  tencmta  in  otmmoru*'    By  this  difierence 
of  language,  she  must  have  intended  a  different  estate.] 
When  the  testatrix  gives  property  to  several  persons  and 
the  heirs  of  their  bodies,  the  object  is,  that  the  issue  shall 
succeed  upon  the  respective  deaths  of  their  parents.  Doe 
d.  LitUewood  v.  Oreen  (a)  is  inapplicable,  because  there  the 
devise  was  to  certain  persons  "  equally  between  them  to 
take  as  joint  tenants.^'  Barker  v.  Oties  (b)  was  decided  upon 
the  old  rule  of  law.    In  the  report  of  the  case  of  Edwards 
V.  Champion  (c)  it  is  stated,  that,  on  examination  of  the 
original  record  in  Cook  v.  Cook  (d),  it  was  found  to  have 
been  a  limitation  by  deed,  and  not  a  devise.    If,  in  this 
case,  the  first  gift  had  been  merely  to  "  Martha  Seacome 
and  Jane  Swift  Qimbert,"  they  would  clearly  have  taken 
an  estate  for  life  only;  then  the  testatrix  goes  on  to  ex^ 
plain  the  nature  of  the  interest  she  intended  to  give  by 
the  devise  over  to  their  heirs.    That  must  be  read  thufr— 
"  to  hold  to  them  and  the  heirs  of  their  respectitfe  bodies;" 

(a)  4  M.  ^  W.  229.  (c)  1  De  G.  4p  S.  79. 

(b)  2  y^m.  280.  (d)  2  Yem.  54S, 
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for  whereYer  there  is  a  limitation  to  two  or  more  persons  1849. 
of  the  same  sex  and  their  heirs,  thej  being  incapable  of  Fobeuv 
issue  between  them,  it  is  a  gift  to  them  and  the  heirs  of  ^^inwAT 
their  respective  bodies.  Since  the  intention  of  the  testa- 
trix was  to  giye  the  parties  an  estate  of  inheritance,  it 
should  be  construed  an  inheritance  in  possession,  and  not 
in  remainder,  in  order  that  the  future  objects  of  the  testa- 
riz's  bounty  may  have  the  estate  upon  the  respective  deaths 
of  their  parents.  If  that  view  be  correct,  the  moiety  which 
descended  to  the  plaintiffs,  on  the  death  of  Martha  Sea- 
oome  in  1803,  is  barred  by  the  Statute  of  limitations* 
[Parke,  B. — ^What  is  there  in  the  context  to  alter  the  con- 
struction which  the  law  puts  on  the  words,  viz.  a  joint  es* 
tate  for  life  with  several  inheritances  in  tail?]  The  in- 
tention of  the  testatrix  was,  that  the  nieces  should  take 
an  estate  as  tenants  in  common  in  tail  in  possession,  with 
cross  remainders  in  tail;  and  that  object  may  be  effected 
by  applying  the  words  ''as  tenants  in  common '^  to  the 
first  devise,  and  placing  the  intermediate  words  in  a  pa- 
renthesis. 

Pollock,  C.  B. — ^We  will  certify  our  opinion  to  the  Vice- 
Chancellor,  but  will  now  state  the  grounds  of  our  judg* 
ment. 

With  regard  to  the  last  point  urged  by  Mr.  Malins,  we 
should  be  doing  great  violence  to  the  will,  if  we  made  a 
long  parenthesis,  so  as  to  connect  the  words  ''  heirs  and 
assigns,  for  ever,''  in  the  first  devise,  with  the  words  ''  as 
tenants  in  common,''  in  the  second.  Upon  this  subject  a 
distinct  rule  of  law  has  been  laid  down,  and  acted  upon 
for  centuries;  and,  although  the  case  otJDoe  d.  LiMewood 
T.  Oreen,  is  not  directly  in  point  as  regards  the  facts,  it  is 
nevertheless  an  authority  to  this  extent,  that  the  rule  of 
law  referred  to  is  not  inapplicable  to  wills.  The  case  of 
Cock  ▼.  Ocok  shews,  that  this  devise  creates  a  joint  estate 
for  life,  with  several  inheritancea    But  then  it  is  said, 
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1849.  that,  on  referring  to  the  record,  that  was  found  to  be  the 
PoKRisT  <^^6  o^  &  deed,  and  not  of  a  wilL  Now,  that  decision  took 
Whitbwat  P^^®  ^  *^®  7^^  1706,  and  has  been  adopted  ever  since; 
and  when  a  rule  has  been  acted  on  and  admitted  to  be  law 
for  nearly  one  hundred  and  fifty  years,  to  dig  up  a  record, 
and,  because  a  distinction  can  be  taken,  totally  unsettle 
the  law,  in  order  to  correct  a  supposed  mistake,  is  both 
dangerous  in  principle  and  mischieyous  in  practice  But 
though  the  facts  may  be  mis-stated  in  the  report^  it  is  pos- 
sible that  the  judgment  did  not  proceed  upon  a  mistake  of 
the  facts;  for,  if  so,  it  could  hardly  have  escaped  the  ac- 
curate attention  and  vigilance  of  some  learned  judges  who 
considered  the  rule  inflexible,  whether  in  the  case  of  a 
deed  or  a  wilL  Such  being  the  rule  of  law,  it  disposes  of 
the  present  case.  Certainly,  the  reason  for  the  rule  ap- 
plies as  much  to  a  will  as  a  deed;  and  when  we  find  that 
in  this  very  case  the  testatrix  has  used  the  expression  "as 
tenants  in  common "  with  reference  to  the  persons  who 
were  ultimately  to  take,  the  presumption  is,  that  she  un- 
derstood the  difference  between  a  tenancy  in  common  and 
a  joint  tenancy.  No  doubt  the  testatrix  meant  to  prefer 
the  two  first  objects  of  her  bounty  before  the  issue  of 
either,  but  she  also  meant  to  prefer  the  issue  of  both  or 
either  to  Elizabeth  Hughes  or  Ann  Gimbert 

Pabkb,  R — The  question  is  not  what  the  testatrix  meant 
to  have  done,  but  what  is  the  meaning  of  the  words  con- 
tained in  the  instrument  We  must  construe  them  ac- 
cording to  the  rules  of  law;  and  in  following  those  rules, 
we  shall  pursue  a  wise  course,  instead  of  speculating  on 
what  the  testatrix  would  have  done,  if  she  had  understood 
the  meaning  of  the  words.  Now  we  find  a  particular  rule 
on  this  subject  laid  down  in  the  construction  of  deeds;  and 
the  question  is,  whether  there  is  any  reason  why  that  rule 
should  not  apply  to  wills.  I  can  see  none.  If,  indeed,  this 
will  had  contained  any  words,  however  inartificial,  shew- 
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ing  that  the  testatrix  meant  a  different  constraction  to  be  ^849. 
put  on  the  words  used  from  that  which  the  law  would  put 
upon  them,  the  case  might  have  been  different;  but  there 
are  none,  unless  we  adopt  the  latter  part  of  Mr.  Molina's 
argument,  and  consider  the  words  '*  tenants  in  common  " 
as  overriding  all  the  preceding  bequests.  That  would  be 
doing  great  violence  to  the  wilL  We  must,  therefore,  act 
upon  the  rule  of  law  as  laid  down  in  Doe  d.  Litdewood  v. 
OreeUy  and  in  Cook  v.  Cook.  It  is  indeed  said,  that  the  latter 
case  was  not  that  of  a  devise;  but,  admitting  that  to  be  so, 
the  judge  who  decided  it  must  have  known  that  it  was  the 
case  of  a  deed  The  argument  for  the  plaintiffs  must 
therefore  prevail,  and  we  will  certify  accordingly. 

Aldbbsok,  R — ^The  rule  laid  down  by  Littleton  is,  that 
a  deed  is  to  be  construed  according  to  the  intention  of  the 
parties,  apparent  on  the  face  of  it;  and  why  should  not  the 
same  rule  be  applied  to  wills?  In  Wilkinson  v.  Spearman 
the  rule  was  held  applicable  to  a  devise;  and  though  the 
case  of  Cook  v.  Cook  may  in  reality  have  been  that  of  a 
deed,  it  shews  that  the  doctrine,  as  to  the  intention  to  be 
collected  from  the  deed  itself,  applies  equally  to  a  wilL 
The  Lord  Keeper  there  puts  as  an  instance,  ^*  a  devise  to 
the  testator's  two  daughters  and  the  heirs  of  their  bodiea 
The  rule  of  law  is,  that  it  is  a  joint  estate  for  life,  and  se- 
veral inheritances;  but  the  testator  never  meant  that  the 
surviving  daughter  should  turn  out  the  issue  of  her  de- 
ceased sister;  and  that  was  the  point  upon  the  appeal 
in  Wilkinson  v.  iSjpearman,  when  the  Lords  inclined  for 
the  appellant,  yet,  the  judges  all  agreeing  that  the  law 
was  so  settled,  the  Lords  could  not  alter  it^'  Then  why 
should  we  say  that  the  authority  of  the  Lord  Keeper,  using 
those  expressions,  is  answered  by  searching  the  record  a 
hundred  and  fifty  years  afterwards,  and  finding  the  case 
to  be  that  of  a  deed?  K  the  devise  had  been  to  the  two 
nieces  alone,  they  would  have  had  a  joint  estate  for  life; 
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1840.  but  the  words  ^^  to  them  and  their  heirs "  gives  them  ah 
estate  in  fee,  that  is,  to  the  heirs  of  their  bodies;  so  that 
thej  take  seyeral  inheritances.  There  is  no  reason  why 
the  latter  words  should  qualify  the  previous  joint  devise; 
The  law  on  this  subject  has  found  its  way  into  the  best 
bookSf  and  has  been  constantly  acted  on.  The  judgments 
in  Cray  v.  Witli8(ci)^  and  Cook  v.  Cook^  shew  that,  both  upon 
principle  and  authority,  the  rule  of  construction  is  applic- 
able to  wills. 

Flatt,  B. — ^I  am  of  the  same  opinion.  Without  discuss- . 
ing  what  was  the  probable  intention  of  the  testatrix,  we 
find  a  rule  laid  down  by  Littleton,  by  which  the  construc- 
tion of  the  devise  is  to  be  governed,  and  I  have  heard  no- 
thing to  satisfy  me  that  the  case  is  to  be  taken  out  of  that 
rula  Indeed,  by  adopting  that  rule  it  seems  to  me  that 
we  carry  into  effect  the  intentions  of  the  testatrix.  I  agree 
with  the  rest  of  the  Court,  that>  after  the  death  of  Martha 
Seacome,  Jane  Swift  Ascell  became  entitled  to  the  devised 
property  for  her  life,  and  that,  after  her  death,  the  plaintifb 
became  entitled  to  the  property. 

A  certificate  in  conformity  with  the  above  opinion  was 
afterwards  sent  to  Vice-chancellor  Knight  Bruoe. 

(a)  2  P.  Wmfl.  630. 
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1849. 

CUBLBWIS  V.  ClaKK.  Jan.  22. 

X/EBT. — ^The  declaration  stated,  that  the  defendant  was  To  counts  for 
indebted  to  the  plaintiff  in  40L  for  goods  sold  and  deli-  .^j^^  ^(U^ 
Tered,  and  in  40t  for  work  and  labour,  and  in  40i  for  mo-  ^^  ^^'^^y  ^"f 

^  '  on  an  account 

nejr  due  on  an  account  stated.  stated,  the  de* 

Pleay  to  the  first  and  last  counts,  except  so  far  as  they  ed,  except  a>  to 

relate  to  the  sums  of  102.  and  92. 15&  6d,  parcel  of  the  mo-  \^^  a^t^ 

nies  in  the  first  and  last  counts,  that  the  debts  and  causes  ^  ^'  ^^ 

the  debts,  ex- 

of  action  in  these  counts  mentioned,  except  so  far  as  they  cept  n  fiir  as 
relate  to  the  said  sum  of9L  15«.  6d,  accrued  to  the  plain-  92. 15^.  ed,, 
tiff  before  the  making  of  the  agreement  hereinafter  men-  ^^^^^^^ 
tioned,  to  wit,  on  &c.,  for  clothes  delivered  by  the  plaintiff  f^oihcB  deiiTcr 

ed  to  the  de- 

to  the  defendant^  and  in  respect  of  an  account  stated,  fondant;  and  in 
That^  after  the  accruing  of  the  said  debts,  except  &c.,  it  was  ^^thrd^'^ 
agreed  between  the  phuntiff  and  the  defendant,  that  in  ^®^^* J^* 
consideration  that  the  defendant  would  deliver  to  the  plaintiff  a  blank 
plaintiff  an  acceptance  of  John  Savill,  Earl  of  Mexbo-  m.,  for  252.,  the 
rough,  for  ZSl,  to  wit,  a  certain  stamped  document,  of  Si^^lm^^e 
which  the  defendant  was  the  holder,  purporting  to  be  a  <iefendant  from 

,  *  *=»  ail  claims  for 

bill  of  exchange  for  252.,  and  wl^ch  said  document  was  ac-  clothes,  if  the 

cepted  by  the  said  Earl,  and  in  which  no  name  was  in-  ^m  bTpaid 

serted  as  drawer  thereof,  but  in  which  a  blank  space  was  J^"^™°2wllak 

left  where  the  name  of  the  drawer  is  usually  inserted,  the  ^^^  ^  ?^^ 

_    »      ,  ,  within  that 

plaintiff  would  discharge  the  defendant  from  all  claims  for  time,  the  de- 
clothes,  if  the  acceptance  should  be  paid  in  six  months  i^'^iiabie  to^pay 
from  that  time;  and  if  it  should  not  be  paid  within  that  ^*^P|^*^ 
time,  the  defendant  should  be  liable  to  pay  to  the  plaintiff  Averment,  that 
the  sum  of  102.  only,  on  account  of  such  claim  for  clothes;  deUvered  the 
and  that  the  said  acceptance  should  be  a  fall  discharge  and  ^t^the^umo 
satisfaction  of  so  much  of  such  last-mentioned  claim  as  ^^^^  pu^ 

within  SIX 

should  exceed  the  sum  of  102.,  and  of  all  causes  of  action  in  months,  where- 
respect  thereof    Averment,  that  the  defendant  did  deli-  ant  bwame 
ver  to  the  plaintiff  the  said  acceptance,  to  wit,  the  said  docu-  iS^^ody?which 

sum  he  paid 
into  Court) : — HM,  a  good  plea  of  acc(»d  and  sati^uiion. 
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^849.^  ment  so  purporting  to  be  a  bill  of  exchange  drawn  upon  and 
accepted  by  the  said  Earl,  and  whereby  the  said  Earl  was 
requested  to  pay  to  the  order  of  such  person  as  should  after- 
wards have  his  name  inserted  as  drawer,  a  certain  time 
therein  mentioned  after  the  date  thereof,  but  which  is  to 
the  defendant  unknown,  the  sum  of  251;  and  the  plaintiff 
then  took  and  received  the  same  from  the  defendant  on 
the  terms  aforesaid.  That,  although  the  acceptance  be- 
came due,  yet  the  same  was  not  paid  within  six  months, 
and  the  defendant  thereby  became  liable  to  pay  the  said 
sum  of  102.  only,  on  account  of  the  said  debts  and  causes 
of  action,  &c. — ^Verification. 

Plea  to  the  causes  of  action  in  the  first  and  last  counts, 
so  far  as  they  relate  to  the  sums  of  102.  and  91  158.  6d, 
parcels  &&,  payment  into  court  of  lOl  and  91 15&  6d(a). 

Special  demurrer  to  the  first  plea,  assigning  for  causes 
(amongst  others),  that  the  bill  did  not  appear  to  have  been 
negotiable,  or  of  any  use  or  value  to  the  plaintiff;  nor  did 
it  appear  how  a  bill  for  251,  could  be  a  satisfaction  for 
602.  48.  6(2.;  and  that  the  plea  did  not  shew  that  the  sum 
of  102.  had  been  in  fact  paid  by  the  defendant  to  the  plain- 
tiff.— Joinder  in  demurrer. 

Needham,  in  support  of  the  demurrer. — ^The  plea  is  bad. 
It  professes  to  answer  602.  48.  6(2.  by  stating  the  delivery  of 
a  blank  acceptance  for  the  sum  of  252.,  under  an  agree- 
ment that,  if  paid  at  maturity,  it  shall  operate  as  a  satis- 
faction of  the  602.  48.  6(2.,  but  if  not  then  paid,  the  defend- 
ant was  to  be  liable  to  pay  102.  But  the  plea  contains  no 
averment  that  the  defendant  paid  the  102.  [Parke,  B. — 
The  102.  is  excepted  from  the  plea,  and  afterwards  paid 
into  court  The  question  is,  whether  the  delivery  of  an 
incomplete  instrument  is  any  answer  to  an  existing  de- 
mand.]   Its  only  effect  is  to  suspend  the  remedy.    Cumber 

(a)  The  plainiiff  replied  to  this  plea  by  acoepting  the  sums. 
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T.  Wane  (a)  shews  that  it  cannot  operate  in  satisfaction.  ^^049. 
[Parke,  R — That  case  must  be  considered  as  qualified,  or 
rather  overruled,  as  to  this  point:  Stbree  v.  Tripp  (6),  Haigh 
y.  Brooks^c).^  The  language  of  the  plea  imports  no  more 
than  that  the  acceptance  was  given  '^  for  and  on  account 
oi"  the  debt:  Kemp  v.  WaU{d).  [Parke,  R— In  that  case 
the  Court  said,  that  the  word  "  discharge  "  was  ambiguous, 
and  did  not  necessarily  import  satisfiu^ion.  This  plea 
states,  that  it  was  agreed  that  the  acceptance  should  be  a 
discharge  of  the  plaintiff's  claim.  The  reason  why  the  giv- 
ing a  smaller  sum  has  been  held  to  be  no  satisfaction  of  a 
larger,  is  the  want  of  consideration  for  the  relinquishment 
of  the  residue;  but  if  there  be  any  consideration,  the  law 
does  not  inquire  into  its  value.]  In  Oifford  v.  Whittaker{ii), 
the  defendant  pleaded  that  he  gave  the  plaintiff  authority 
to  receive  monies  due  to  the  defendant,  and  pay  himself 
thereout,  on  the  terms  that  the  plaintiff  should  use  reason- 
able diligence  in  endeavouring  to  collect  the  same;  it  then 
alleged,  that  the  plaintiff  might  have  received  the  monies, 
and  had  the  option  of  paying  himself  the  amount  claimed, 
but  he  did  not  use  due  diligence  in  collecting  the  same,  but 
so  negligently  conducted  himself,  that,  by  reason  thereof, 
and  without  the  defendant's  default,  the  monies  were  lost 
to  him;  and  that  was  held  a  bad  plea  of  accord  and  satis- 
faction. [Pollock,  C.  B. — ^In  that  case  there  was  no  au- 
thority which  was  not  revocable.  The  substance  of  the 
plea  was  this> — "  I  have  given  you  an  opportunity  of  pay- 
ing yourself,  and  you  have  not  done  so.'']  It  does  not  ap- 
pear that  this  was  a  negotiable  instrument;  for  though 
the  acceptance  is  in  blank,  it  is  not  averred  that  there  was 
any  authority  in  any  person  to  fill  it  up;  and  it  is  consist- 
ent with  every  allegation  in  the  plea,  that  the  deliveiy  was 


(a)  1  Str.  426.  (<i)  15  M.  k  W.  672. 

{h)  15  M.  k  W.  23.  (if)  6  Q.  B.  249. 

(c)  10A.4feE.309. 
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1849.  accompanied  with  instructions  to  fill  it  up  in  a  particular 
way.  In  Hvans  y.  Powia  (a),  Parbe,  R,  says,  "  There  can- 
not be  a  good  accord  and  satisfaction  of  the  whole  of  a  li- 
quidated debt^  as  this  is,  by  payment  of  part,  unless  there 
be  a  good  consideration  for  giving  up  the  remainder;  con- 
sequently, when  the  plea  is,  that  a  less  sum  was  given  in 
satisfaction  for  a  greater,  such  a  consideration  must  be 
averred.^' — He  also  cited  SdiuUzY.  AsUej/{b). 

Rew  appeared  in  support  of  the  plea,  but  was  not  called 
upon  to  argue. 

Pollock,  C.  R-*-The  plea  affords  a  sufficient  answer.  It 
discloses  an  agreement,  by  which  the  plaintiff  was  to  have 
the  benefit  of  a  chattel — that  is,  an  imperfect  bill  of  ex- 
change or  acceptance,  which  he  might  fill  up  with  the  name 
of  a  drawer;  and  if  the  acceptance  should  be  paid  in  six 
months,  that  was  to  extinguish  the  debt,  but  if  not  paid 
in  that  time,  the  defendant  was  to  be  liable  to  pay  lOL  only. 

Pabke,  6. — ^The  plea  is,  in  truth,  pleaded  to  602.  4/s.  6dL 
only,  for  it  excepts  102.  and  91  158,  6cLi  and  it  states,  in 
substance,  that  the  plaintiff  accepted  a  piece  of  paper 
which,  by  the  insertion  of  the  name  of  a  drawer,  might  be 
made  into  a  negotiable  instrument,  in  satisfaction  of  602L 
4*3.  6d,  if  the  bill  should  be  paid  at  maturity,  but  if  not, 
that  sum  should  be  satisfied  on  payment  of  lOL  The  ques- 
tion is,  whether  that  affords  a  good  answer.  I  think  it 
does.  The  acceptance  being  for  a  less  amount  than  the 
sum  due,  the  plaintiff  may  possibly  have  made  a  bad  bar- 
gain; but  it  is  to  be  presumed  that  the  instrument  was 
capable  of  being  made  available;  and,  inasmuch  as  the 
plaintiff  might  have  accepted  a  diamond  or  a  chattel  of 
any  kind  in  satisfaction,  there  is  no  reason  why  he  may  not 

(a)  1  Ezch.  601.  {b)  2  Bing.  N.  0.  M4. 
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take  a  blank  acceptanca  In  Pinnd's  oa8e{a\  ^*  it  was  re-  J.849^ 
solved  by  the  whole  Court,  that  payment  of  a  lesser  snm, 
on  the  day,  in  satisfaction  of  a  greater,  cannot  be  any  satis- 
faction for  the  whole,  because  it  appears  to  the  Judges, 
that  by  no  possibility  a  lesser  sum  can  be  a  satisfaction  to 
the  plaintiff  for  a  greater  sum;  but  the  gift  of  a  horse, 
hawk,  or  robe,  &a,  in  satisfaction,  is  good;  for  it  shall  be 
intended  that  a  horse,  hawk,  robe,  &a,  might  be  more  be- 
neficial to  the  plaintiff  than  the  money,  in  respect  of  some 
circumstance,  or  otherwise  the  plaintiff  would  not  have 
accepted  it  in  satisfaction.''  The  principle  is  clear,  that 
the  Court  cannot  enter  into  the  value  of  the  consideration. 
Hr.  Needham  argued  as  if  there  had  been  a  condition,  in 
the  event  of  the  bill  not  being  paid  at  maturity,  to  pay 
lOZ.  besides:  if  so,  the  plea  would  have  been  bad  for  want 
of  an  averment  of  payment  That,  however,  is  not  the 
case.  The  words  are,  that  he  shall  be  liable  to  pay  I02L, 
and  the  acceptance  shall  be  a  discharge  of  so  much  as  ex- 
ceeds that  amount  That  is  very  different  from  saying, 
that  he  shall  pay  lOZ.  It  appears  by  the  plea,  that  the  lia- 
bility of  the  defendant  is  reduced  to  the  sum  of  1021,  and 
that  is  satisfied  by  payment  into  court 

Alderson,  B. — ^There  is  no  doubt  the  plea  is  good.  If 
it  had  been  the  only  plea  on  the  record,  the  plaintiff  would 
have  been  entitled  to  judgment  for  192.  ISs.  6d.;  but  there 
are  other  pleas  answering' that  amount;  and  the  question 
IB,  whether  this  is  a  good  plea  to  the  extent  to  which  it 
goes,  namely  602.  4ts,  6d,  It  states  that  the  parties  made 
an  agreement  that  the  plaintiff  should  take  a  particular 
acceptance  in  discharge  of  his  claim,  and  that,  if  the  ac- 
ceptance was  paid  at  maturity,  it  was  to  be  a  satisfaction 
for  601  4&  6d;  if  not,  the  defendant  was  to  remain  liable 
to  the  extent  of  102.    That  is  a  good  answer.    We  cannot 

(a)  6  Rep.  117  a. 
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1849.^      value  the  signature  of  the  Earl  of  Mezborough;  possibly 
it  may  be  worth  somethiug  as  an  autograpL 

Platt,  R — I  am  of  the  same  opinion.  The  plea  excepts 
192. 15s.  6d,  and  states  certain  facts,  which  shew  that  the 
defendant  is  discharged  from  all  but  that  sum.  That  is 
surely  a  good  plea. 

Judgment  for  the  defendant 


Jan.  19.         Bahford  and  Others  v.  Joseph  Iles,  John  Neale,  and 

Thomas  Iles. 

A  bond,  redt-  X  HE  plaintiffs  in  this  case  were  the  churchwardens  and 
tainted  a^  oversccrs  of  Minchinhampton,  in  the  county  of  Gloucester; 
uBtajit  oYcnieer   ^^^  ^^g  ^^  ^^  action  of  debt  On  a  bond,  dated  the  29th  of 

of  the  poriBh  of  ' 

M.,  was  condi-  June,  1840,  made  by  Thomas  lies  as  principal,  and  the 
dueperfonnance  Other  defendants  as  his  sureties,  with  the  churchwardens 
«^^nc^rSi  ^^^  overseers  of  the  said  parish.  The  condition  of  the  bond 
from  time  to       stated,  that,  whereas  by  a  resolution  of  the  vestry  of  the 

tmie,  and  at  all         .... 

times,  so  long  as  said  parish  of  Minchiuhampton,  held  on  Thursday  the  25th 
tinne  bi  such  of  June,  1 840,  the  said  Thomas  lies  hath  been  duly  elected, 
26tWTme"  **  chosen,  and  appointed  assistant  overseer  of  the  said  parish 

1840,  ayestiy    of  Minchinhampton,  under  an  Act  of  the  59  Geo,  3:  and 

meeting  was 

held,  at  which  whereas  it  was  understood  and  agreed  at  the  time  of  such 

assistuit  o^ei^  election  and  appointment,  that  the  above-bounden  Thomas 

^^M^n^*  ^®®»  together  with  the  above  also  bounden  Joseph  Iles  and 

1841,  at  a  sala-  John  Neale,  as  his  sureties,  should  enter  into  the  above 

ly  of  Bd,  in 
the  pound  on 

some  sums  collected,  and  Ad.  on  others.  Two  justices,  by  their  warrant,  dated  9th  July  1840,  recit- 
ing the  vestry  resolution,  and  that  his  salary  had  been  fixed  for  the  execution  of  his  c^ce  until  the 
25th  March  then  next,  stated,  that  in  pursuance  of  the  59  Gtto,  8,  c  12,  they  appointed  him  assist- 
ant overseer.     On  the  25th  March,  1841,  he  was  again  elected  to  the  same  office,  at  a  salary  of  60t 

id  ne  o 


per  annum,  and  was  re-appointed  by  the  justices,  and  he  continued  to  be  so  rendected  and  re«pp(nnted 
~  7  the  justices  until  March,  1846.     On  ceasing  to  1  ~  ~ 
leld,  that  the  sureties  were  not  liable  on  the  bond. 


hy  the  justices  until  March,  1846.     On  ceasing  to  hold  office,  he  retained  monies  in  his  hands:—- 
He 
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written  bond  or  obligation,  with  such  condition  as  is  here-  ^  1849. 
under  written,  for  the  due  discharge  of  the  duties  of  the 
said  office,  and  for  the  due  collection  and  payment  of  the 
»te6  which  may  be  made  within  the  same  parish,  for  the 
relief  and  for  other  purposes  relating  to  the  poor  thereof, 
for  so  long  as  he  shall  continue  to  act  in  such  office.  Now 
the  condition  of  this  obligation  is  such,  that  if  the  above- 
bounden  Thomas  lies  shall  and  do,  from  thenceforth  from 
time  to  time  and  at  all  times,  so  long  as  he  shall  continue 
in  such  office  of  assistant  overseer  as  aforesaid,  and  in  any 
way  act  therein,  well,  truly,  duly,  and  faithfully  execute, 
perform,  and  discharge  all  and  singular  the  duties  of  the 
said  office,  and,  amongst  other  things,  pay  over  to  the  over- 
seers all  sums  of  money  that  might  be  due  from  him,  then 
the  obligation  to  be  void,  otherwise  to  remain  in  full  force. 
The  breach  of  the  condition  consisted  in  the  assistant  over- 
seer not  having  paid  over  the  sum  of  1992.  5^.  6d.  to  the 
overseers.  The  defendant  Thomas  lies,  the  principal,  hav- 
.ing  suffered  judgment  to  go  by  default,  the  following  case 
was  stated  by  a  Judge's  order  for  the  opinion  of  this  Court : — 
On  the  25th  of  June,  1840,  a  vestry  meeting  of  the  in- 
habitants of  Minchinhampton  was  duly  held,  for  the  pur- 
pose of  appointing  an  assistant  overseer  of  the  parish,  un- 
der the  59  Geo.  3,  c.  12;  and  a  vestry  minute  of  that  day 
stated,  that  it  would  be  desirable  to  appoint  an  assistant 
overseer  for  the  parish,  under  the  59  Geo.  8,  c.  12,  s.  7. 
That  his  duties  should  be  to  make  and  collect  the  rate, 
and  to  do  all  the  duties  of  overseers.  That  he  should  be 
paid  at  the  rate  of  8dL  in  the  pound  for  the  sums  collected 
of  3L  and  under,  and  at  the  rate  of  4dL  for  sums  collected 
above  that  sum;  and  that  such  appointment  should  con- 
tinue till  the  25th  of  March  then  next  That  Thomas  lies 
was  elected,  and  that  the  two  other  defendants  were  his 
8uretie&  It  was  understood  at  such  meeting,  that  Thomas 
lies  as  principal,  and  the  two  other  defendants  as  sureties, 
should  enter  into  a  bond  for  the  due  discharge  by  the  prin- 
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1849.  ^      cipal  of  the  duties  of  his  office,  and  the  pajment  of  the 
rates  on  the  9th  of  July  in  the  same  year. 

Two  county  justices,  in  pursuance  of  the  above  resolu- 
tion, by  warrant  dated  the  9th  of  July,  1840,  appointed 
Thomas  lies  to  be  assistant  overseer.  The  warrant,  after 
reciting  the  sanction  of  the  vestry  resolution,  and  that  the 
salary  of  Thomas  lies  had  been  fixed,  for  the  execution  of 
his  office  until  the  25th  of  March  next,  stated,  that  in  pur- 
suance of  the  statute  59  Gfeo.  3,  c.  12,  they  appointed  him 
assistajit  overseer.  Thomas  lies  continued  in  his  office  un- 
til the  25th  of  March,  1841,  when  he  was  again  nominated 
and  elected  to  the  same  office.  The  resolution  of  the  vestry 
of  that  date  stated,  that  the  assistant  overseer  should  '^be 
paid  the  salary  of  501  per  annum,  commencing  on  the  25th 
of  March,  1 841 ;  the  same  securities  continuing  liable  for  the 
due  discharge  of  the  duties  of  his  office,  in  accordance  with 
the  bond  already  entered  into  by  them."  The  justices,  as 
before,  appointed  him  to  his  office.  Thomas  lies  was  an- 
nually, on  each  25th  of  March,  re-elected  by  the  vestry,  at 
the  salary  of  501,  and  subsequently  appointed  by  the  jus- 
tices, down  to  the  25th  of  March,  1845.  He  filled  the  office 
from  the  25th  March,  1845,  to  the  25th  March,  1846,  when 
he  ceased  to  hold  it.  No  breach  of  the  bond  had  been  com- 
mitted down  to  the  29th  of  September,  1843;  but  on  the 
day  of  his  ceasing  to  hold  his  office  in  1846,  the  sum  of 
30921  58.  6d,  remained  in  his  hands.  This  sum  was  after- 
wards reduced  by  payments  to  the  sum  of  199L  5s.  6(2.,  but 
that  latter  sum  still  remained  due  to  the  parish  officers. 
Neither  of  the  sureties  had  notice  of  any  breach,  nor  was 
either  of  them  called  upon  to  pay,  until  after  Thomas  lies 
had  ceased  to  be  assistant  overseer. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
imder  the  above  circumstances,  the  defendants  Joseph  lies 
and  John  Neale  were  liable  as  sureties  of  the  defendant 
Thomas  lies,  on  the  said  bond,  to  the  plaintiffs,  for  the 
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said  gam  of  199L  6&  fid,  so  due  from  the  said  Thomas 
lies  to  the  said  parish,  or  for  any  part  of  the  said  sum. 

If  the  Court  should  be  of  opinion  in  the  negatiye,  then 
the  plaintiff  agreed  that  a  judgment  of  nolle  prosequi  might 
be  entered  against  them.  But  if  the  Court  should  be  of  a 
contrary  opinion,  then  the  said  defendants  Joseph  lies  and 
John  Neale  agreed  to  withdraw  the  plea  pleaded  by  them 
therein,  and  that  judgment  of  confession  for  1992.  5a  6d 
damages,  might  be  then  entered  against  them,  with  costs. 

Sfigh  HiU,  for  the  plaintiffs. — ^The  question  turns  upon 
the  condition  of  the  bond,  and  the  language  of  the  59  Oea 
3,  c.  12(a).    By  that  clause^  every  person  appointed  as- 


(a)  Sect 7 enacts,  ''Thatitshall 
be  lawfulfor  the  inhabitants  of  any 
parish,  in  vestry  assembled,  to  no- 
minate and  elect  any  discreet  per- 
son or  persons  to  be  assistant  over- 
seer or  overseersof  the  poor  of  such 
parish,  and  to  determine  and  spe- 
cifytheduties  to  be  by  him  or  them 
executed  and  peifoxmed,  and  to 
fix  such  yearly  salary  for  the  exe- 
cution of  the  said  office  as  shall 
by  such  inhabitants  in  vestiy  be 
thought  fit;  and  it  shall  be  lawful 
for  Any  twoof  his  Majesty 's  justices 
of  the  peace,  and  they  are  hereby 
empowered  by  warrant  undertheir 
hands  and  seals,  to  appoint  any 
person  or  persons  who  shall  be  so 
nominated  and  elected  to  be  as- 
sistant overseer  or  overseers  of  the 
poor,  for  such  purposes  and  with 
such  salary,  as  shall  have  been 
fixed  by  the  inhabitants  in  vestry; 
and  such  salary  shall  be  paid  out 
of  the  money  raised  for  tiie  relief 
of  the  poor,  at  such  times  and  in 
such  manner  as  shall  have  been 


agreed  upon  between  the  inhabit- 
ants in  vestry,  and  the  respective 
persons  so  to  be  appointed;  and 
every  person  to  be  so  appointed 
assistant  overseer  shall  be,  and 
he  is  hereby  authorised  and  em- 
powered, to  execute  all  such  duties 
of  the  office  of  overseer  of  the  i>oor, 
as  shall  in  the  warrant  for  his  ap- 
pointment be  expressed,  in  like 
manner,  and  as  fully  to  all  intents 
and  purposes,  as  the  same  may  be 
executed  by  any  ordinaiy  overseer 
of  the  poor;  and  every  person  or 
persons  so  appointed  shall  conti- 
nue to  be  an  assistant  overseer  of 
the  poor,  until  he  or  they  shall  re- 
sign such  office,  oruntil  his  or  their 
appointment  shall  be  revoked  by 
the  inhabitants  of  the  parish  in 
vestry  assembled,  and  no  longer; 
and  it  shall  be  lawful  for  the  in- 
habitants of  any  parish,  upon  the 
nomination  and  election  by  them 
of  any  assistant  overseer  or  over- 
seers, to  require  and  take  security 
for  the  faithful  execution  of  his  or 
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1849.  or  their  order,  all  sums  which  from  that  time  should  be- 
come due  under  the  charter  party:  that  thej  delivered  the 
charter  party,  with  the  order  indorsed,  to  Messra  Dixon, 
which  order  was  by  them  shewn  to  the  defendants,  who 
thereby,  before  the  bankruptcy,  had  notice  thereof:  that 
the  plaintiffs,  in  manner  aforesaid,  assigned  to  Messrs. 
Dixon  all  their  right  to  the  sums  to  become  due  under  the 
charter  party:  that  the  sums  in  the  declaration  men- 
tioned became  due  to  them  under  the  said  charter  party: 
that  the  plaintiffs  were  indebted  to  Messrs.  Dixon  in  sums 
exceeding  the  monies  due  from  the  defendants  under  the 
said  charter  party;  and  that  the  plaintiffs  sued  for  the  be- 
nefit of  Messrs.  Dixon. 

Rejoinder,  that  the  orderwas  not  shewn  to  the  defendants. 

The  repUcation  and  rejoinder  were  afterwards  amended, 
and  the  issue  eventually  was,  whether  the  defendants  had 
notice  of  the  order. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings 
after  Hilary  Term,  1849,  a  verdict  was  found  for  the  plain- 
tiffs for  36042.  13&,  subject  to  a  motion  to  enter  a  verdict 
for  the  defendants.  The  following  special  case  wa^  after- 
wards agreed  upon  between  the  parties: — 

The  plaintiffs  at  the  time  of  the  charter  party,  and  until 

their  bankruptcy,  carried  on  business  in  co-partnership, 

as  shipowners  and  importers  of  guano,  in  Southwark, 

and  the  defendants  during  that  time  were  merchants  in 
co-partnership,  in  London,  and  were  engaged  in  chartering 

vessels  for  importing  guano. 

In  April,  1845,  the  plaintiffs,  by  their  broker,  offered  to 
the  defendants  to  let  to  them  the  plaintiffs'  ship  '^  Fifeshire,'' 
on  charter,  at  16^.  per  ton  per  month.  The  defendants  ob- 
jected to  the  "  Fifeshire"  as  too  large,  whereupon  the  plain- 
tiffs offered  to  take  half  the  ship  on  adventure,  in  partner- 
ship with  the  defendants.  It  was  thereupon  ultimately  ar- 
ranged, that  a  charter  party,  in  the  usual  form  (which  was 
the  document  declared  upon),  should  be  executed  by  the 


HILARY  TBRM,   12  VICT.  389 

plaintiffs  and  the  defendants,  and  that  a  written  agree-  ^1849. 
ment  as  to  the  proposed  adventure  should  be  entered  into, 
which  should  be  signed  by  one  G.  Ashton  (a  clerk  of  the 
plaintiffs),  in  his  own  name,  but  in  reality  as  the  agent  of 
the  plaintiffs,  and  as  representing  them  in  the  transaction, 
and  that  the  following  memorandum  should  accordingly 
be  signed  by  Ashton,  and  the  succeeding  one  by  the  plain- 
tiffs. 

The  following  documents  were  then  agreed  upon,  and 
signed  by  the  parties  to  them,  at  the  same  time,  and  as 
one  transaction,  and  the  said  G.  Ashton  executing,  not  as 
principal  but  as  agent  for  the  plaintiffs,  as  previously 
agreed  on: — 

''  Memorandum,  that  Messrs.  Mangles,  Price,  &  Moore, 
having,  by  a  charter  party,  dated  the  23rd  of  April  instant, 
hired  the  ship  "  Fifeshire,^'  for  the  term  and  at  the  freight 
therein  mentioned,  it  is  hereby  agreed  between  them  and 
Mr.  O.  Ashton,  that  the  trading  which  shall  be  carried  on, 
and  all  cargo  and  produce  which  shall  be  sent  on  board  the 
said  ship,  in  pursuance  of  the  said  charter  party,  and  all 
benefits  and  advantages  which  shall  be  derived  therefrom, 
shall  be  for  and  upon  the  joint  account  and  risk  of  the  said 
Mangles,  Price,  &  Moore,  of  the  one  part,  and  the  said  G. 
Ashton  of  the  other  part,  in  equal  proportions;  and  that 
after  payment  or  deduction  of  the  freight  and  all  inci- 
dental expenses,  the  profits  or  loss  which  shall  arise  shall 
be  borne,  and  received  or  paid,  by  the  said  parties,  in 
equal  moieties. 

"  G.  ASHTOK." 

"  To  Messrs.  Mangles  &  Co. 

"  London,  April  24, 1846. 
"  In  consequence  of  your  having  agreed  with  Mr.  G.  Ash- 
ton that  he  shall  be  entitled  to  one  moiety  of  the  profits 
to  be  earned  by  you  in  trading  with  the  ship  "  Fifeshire,'' 
in  pursuance  of  the  charter  party  entered  into  between  you 
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j^^*  ^  and  ourselves,  Mr.  G.  Ashton  also  bearing  one  moiety  of 
the  expense  and  loss,  if  any,  attending  the  same,  we  here- 
by jointly  and  severally  guarantee  and  undertake,  from 
time  to  time  and  at  all  times  thereafter,  to  save  you 
harmless  against  the  share  of  all  such  charges  and  ex- 
penses and  loss  as  may  be  sustained  or  happen  in  the 
course  of  such  trading,  which  Mr.  G.  Ashton,  by  virtue  of 
your  agreement  with  him,  would  be  liable  to  and  ought  to 
pay. 

The  plainti£Ps  then  undertook  to  reimburse  to  the  de< 
fendants  the  money  paid  by  them,  by  reason  of  Ashton's 
non-payment 

The  "Fifeshire"  sailed  from  Liverpool,  in  June,  1845, 
and  in  August,  1846,  arrived  again  in  England  with  a 
cargo  of  guano,  which  was  delivered  to  the  defendants 

Whilst  the  **  Fifeshire  "  was  on  the  Yoyage,  the  defend- 
ants accepted  bills  of  exchange,  drawn  upon  them  by  the 
plaintiffs,  for  instalments  of  the  freight,  pursuant  to  the 
charter  party,  to  the  amount  of  14501.,  which  were  duly 
paid. 

In  December,  1845,  the  plaintiffs  being  indebted  in  the 
sum  of  12,000J^  to  Messra  Dixon  &  Co.,  bankers,  deposited 
with  them  the  charter  party  in  question,  as  security  for 
the  amount,  with  the  following  words  written  in  the  mar- 
gin, and  signed  by  the  plaintiffs:— 

"December  1,  1845. 

"  Messrs.  Mangles,  Price,  &  Co.,  please  to  pay  the  amount 

of  what  is  due  from  this  date  to  Messrs.  Dixon  &  Co., 

or  their  order. 

"  John  Boyd  &  Co." 

The  charter  party  bore  no  stamp  in  respect  of  this  me- 
morandum. 

In  March,  1846,  the  defendants  received  notice  from 
Messrs.  Dixon  &  Co.  that  the  charter  party  had  been  de- 
posited in  their  hands  for  a  valuable  consideration;  that 
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the  plaintiflb  thereby  authorised  the  defendants  to  pay  1S48. 
Messra  Dixon  all  sums  due  or  to  become  due  on  the  char- 
ter party,  and  they  required  the  defendants  to  pay  all  such 
monies.  In  consequence  of  this  notice  and  of  subsequent 
ooirespondenoe,  the  defendants,  on  the  20th  of  May,  1846, 
paid  Messrs.  Dixon  150/1,  and  on  the  9th  of  July,  300Z.  It 
is  the  usual  practice,  upon  the  hire  of  ships  on  time  charters, 
for  the  charterers  to  pay  instalments  during  the  voyage. 

On  the  25th  of  May,  1846,  a  fiat  in  bankruptcy  issued 
against  the  plaintiffs,  under  which  they  were  declared 
bankrupts,  and  assignees  were  appointed,  and  the  present 
action  was  brought  by  Messra  Dixon  &  Co.,  in  the  names 
of  the  bankrupts,  to  recover  for  the  hire  of  the  "  Fifeshire," 
under  the  charter  party,  for  fifteen  months  and  five  days, 
at  16&  per  ton  per  month,  after  deducting  the  above  pay- 
ments (amounting  to  1900/L)  made  to  the  plaintiffs  and 
Messrs.  Dixon  &  Cra 

The  cargo  of  the  "  Fifeshire  ^  was  sold,  in  September 
1846,  by  the  defendants,  for  the  benefit  of  the  parties  in- 
terested, and  the  nett  proceeds  thereof  amounted  to  17152. 
13a  lid  A  considerable  loss,  therefore,  was  sustained  by 
the  adventure,  and  an  account  was  delivered  by  the  de- 
fendants to  Messrs.  Dixon  &  Ca  The  pleadings  were  to 
form  part  of  the  case,  and  either  party  was  to  have  upon 
the  argument  the  same  power  of  amendment  as  they  would 
respectively  have  had  at  Nisi  Prius,  under  the  order  of  the 
Chief  Baron.  The  Court  was,  by  consent,  to  have  the 
same  power  of  drawing  any  inferences  of  fact  (and  decid- 
ing upon  them)  that  a  jury  would  have;  and  should  it  be 
the  opinion  of  the  Court,  that,  either  in  the  present  state 
of  the  record,  or  under  any  amendment  which  it  might 
have  been  necessary  to  make  under  the  Judge's  order,  the  . 
plaintiifa  would  be  bound  to  prove  the  memorandum  in* 
dorsed  upon  the  charter  party,  the  defendants  were  to  have 
the  benefit  of  any  objection  arising  firom  the  want  of  a 
stamp. 
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1849.  ^  The  question  for  the  opinion  of  the  Court  was,  whether 

the  plaintiffs  were  entitled  to  a  verdict  upon  the  first  and 
second  issues,  or  either  of  them.  If  the  plaintiffs  were 
so  entitled,  the  verdict  was  to  be  entered  for  the  sum  of 
36042. 138.  on  such  issue  as  the  Court  might  direct ;  if  other- 
wise, the  verdict  .was  to  be  entered  for  the  defendants. 

Martin,  for  the  plaintiffs. — ^The  first  question  arises  un- 
der the  plea  of  non  assumpsit,  and  depends  upon  the  con- 
struction of  the  contract.  By  the  rule  of  H.  T.,  4  Will  4, 
1  (a),  "  the  plea  of  non  assumpsit  operates  only  as  a  denial 
in  fact  of  the  express  contract  or  promise  alleged,  or  of 
the  matters  of  fact  fix)m  which  the  contract  or  promise  al- 
leged may  be  implied  by  law/'  therefore,  the  plaintiffs  are 
entitled  to  recover,  if  the  contract  was  proved  in  point  of 
fact  Now  the  obvious  intention  of  the  parties  was,  that 
the  freight  should,  at  all  events,  be  paid  by  the  defend- 
ants; that  the  liability  of  the  plaintiffs  to  share  the  risk 
should  continue,  although,  on  a  subsequent  statement  of 
account,  they  might  have  to  recoup  the  charterers  a  poi^ 
tion  of  the  money  paid.  The  difficulty  has  arisen  from  a 
state  of  things  which  neither  party  contemplated  at  the 
time  the  contract  was  entered  into,  for  they  no  doubt  ex- 
pected a  profit  beyond  the  freight  This  is  an  independ- 
ent agreement  to  pay  a  certain  sum  of  money:  Pordage  v. 
Cole(b)]  and  if  non  assumpsit  would  have  been  no  answer 
to  a  breach  alleging  the  non-payment  of  the  first  monthly 
instalment,  it  cannot  afford  any  defence  in  respect  of  the 
ultimate  balance.  Secondly,  this  is  not  a  cause  of  action 
which  vested  in  the  plaintiffs'  assignees,  for  they  only  took 
what  the  bankrupt  was  legally  and  beneficially  interested 
in:  Bum  v.  Carvalho(c),  The  plaintiffs  are  suing,  not  in 
their  own  right,  but  as  trustees  for  Messrs.  Dixon  &  Co. 

(a)  Jeryi8*8  Rules,  126.  (b)  1  Saund.  320. 

(c)  1  A.  <k  E.  883. 
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Thirdly,  it  was  not  necessary  for  the  plaintiffs  to  prove  the      ^  1849. 
order  indorsed  on  the  charter  party;  for  the  assignment 
was  by  parol,  and  the  order  was  a  mere  direction  as  to 
whom  the  defendants  were  to  pay.    The  fact  of  notice  was 
alone  traversed ;  and  no  amendment  was  necessary. 

Peacocky  for  the  defendants — Otbson  v.  Winter  (a)  de- 
cided, that  a  trustee,  suing  as  plaintiff  in  a  Court  of  law, 
must  be  treated  in  all  respects  as  a  party  to  the  cause; 
and  any  defence  against  him  is  a  defence  in  that  action 
against  the  cestui  que  trust  who  uses  his  name.  The  plain- 
tiffs were  partners  in  the  adventure.  This  being  one  entire 
transaction,  the  several  documents  must  be  read  as  if  in- 
corporated; and  it  is  expressly  found,  that  the  defendants 
having  objected  to  hire  the  vessel,  the  plaintiffs  agreed  to 
participate  in  the  profit  and  loss.  The  principal  charge 
was  the  freight;  therefore  that  was  to  be  deducted  from 
the  amount  realised  by  the  sale  of  the  guano.  If  the  cargo 
had  fetched  nothing,  and  the  defendants  had  paid  half  the 
freight,  could  the  plaintiffs  have  sued  them  for  the  other 
half?  That  the  freight  was  a  mere  item  of  account  in  the 
partnership  transaction,  is  evident  from  the  terms  of  the 
memorandum,  by  which  the  profit  and  loss  are  to  be  borne, 
or  received  and  paid,  in  equal  moieties,  ''after  payment 
or  deduction  of  the  freight  and  all  incidental  expenses.'' 
[Platt^  B. — ^That  only  points  out  the  mode  in  which  the 
account  is  to  be  taken.  Parke,  B. — If  the  parties  intended 
that  the  freight  should  be  paid  out  of  the  profits,  why  did 
they  preserve  the  form  of  a  charter  party,  with  a  colla- 
teral agreement  in  the  name  of  a  third  person?  The  ques- 
tion is,  whether  there  is  any  variance  in  the  statement  of 
the  contract]  The  memorandum  altogether  altered  the 
contract  contained  in  the  charter  party,  and  rendered  the 
transaction  a  mere  partnership  account    A  contempora- 

(a)  5  B.  &  Ad.  96. 
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1849.  neous  indorsement  will  qualify  the  effect  of  a  written  in- 
strument: Hartley  Y,  Wilkin8on{ct),  Sparroio  y.  OhitmianQf). 
Besides,  the  defendants  have  not  received  notice  of  the 
order.  This  was  not  an  absolute  assignment  in  equity  of 
the  debt,  but  only  an  equitable  mortgage,  the  charter  party 
having  been  deposited  as  a  security.  [Parke,  B. — ^If  the 
intention  was  that  the  whole  debt  should,  in  the  first  in- 
stance, be  received  by  the  parties  to  whom  it  was  assigned 
as  a  security,  that  takes  from  the  assignor  the  right  to  re- 
ceive any  part  of  it.  But  whether  Dixon  &  Co.  were  merely 
to  have  a  lien  on  the  debt  for  the  amount  due  to  them,  or 
whether  they  were  to  receive  the  freight,  it  is  clear  that 
the  defendants  have  had  notice.] 

Pollock,  C.  R — ^The  plaintiffs  are  entitled  to  judgment 
The  first  question  arises  upon  the  general  issue,  and  upon 
that  I  think  the  plaintiffs  ought  to  recover.  The  contract 
has  been  correctly  described  in  the  course  of  the  argument 
by  Mr.  Martin;  and  although  in  reality  the  two  agreements 
were  entered  into  contemporaneously,  we  must  construe 
them  with  reference  to  the  intention  of  the  parties  mani* 
fest  on  the  documents  themselves.  The  true  construction 
is,  not  that  there  was  a  general  partnership,  which  gave 
the  parties  a  community  of  interest  in  the  goods,  but  only 
a  community  of  interest  in  the  result  of  profit  or  loss;  and 
in  the  meantime  the  freight  was  to  be  paid  for  the  hire  of 
the  ship  to  the  owner,  which  was  to  be  allowed  on  the  ul* 
timate  settlement  of  accounts.  With  respect  to  the  ques- 
tion of  notice,  the  plaintifis  are  also  entitled  to  succeed. 
Mr.  Peacock  contended,  that  there  was  a  distinction  be* 
tween  the  mortgage  of  a  debt,  and  the  absolute  assignment 
of  a  debt  Whatever  may  be  the  case  in  a  Court  of  equity,  we 
cannot  recognise  such  a  distinction  here.  Notice  was  given 
to  the  defendants,  that  the  documents  were  deposited  with 

(a)  4  Gamp.  127.  (b)  9  B.  <fe  C.  241. 
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Dixon  &  Co.,  and  the  effect  of  that  notice  was,  to  give  J^^' 
Dixon  &  Co.  a  right  to  receive  the  fireight  as  it  became 
due.  Indeed,  the  defendants  seem  to  have  thought  so,  for 
they  have  more  than  once  paid  instalments  when  demand- 
ed. Therefore  we  are  enabled  to  construe  the  agreement, 
not  only  by  the  plain  meaning  of  the  words,  but  also  by 
the  conduct  of  the  parties  themselves. 

Parks,  B. — I  am  of  the  same  opinion.  The  first  ques- 
tion is,  whether  there  is  any  variance.  The  contract  stated 
in  the  declaration  is,  that  the  defendants  agreed  to  hire  the 
ship  for  six  months,  and  to  pay  freight  at  the  rate  of  16«. 
per  ton  per  month.  The  defendants  say,  that  they  never 
entered  into  such  a  contract,  because,  at  the  time  of  sub- 
scribing the  charter  party,  they  made  another  agreement 
with  Ashton,  as  agent  of  the  plaintiffs,  and  that  the  effect 
of  those  documents,  taken  together,  was  to  make  them  no 
longer  responsible  for  the  payment  of  freight  under  the 
charter  party,  but  to  constitute  a  partnership  transaction, 
in  which  the  ship  was  to  be  engaged  for  their  joint  profit 
and  loss.  If  such  was  the  intention  of  the  parties,  why 
did  they  not  simply  stipulate  for  the  hire  of  the  vessel  up- 
on their  joint  profit  and  loss?  That  they  had  a  different 
intention,  is  plainly  to  be  collected  from  the  documents 
themselves.  In  construing  the  documents,  we  may  give 
effect  to  every  part  of  them,  by  saying,  that  in  the  first  in- 
stance the  defendants  were  to  hire  the  ship  and  pay  the 
freight,  and  that  on  the  termination  of  the  adventure,  the 
accounts  were  to  be  settled,  and  the  profit  or  loss  to  be 
borne  by  the  parties  in  equal  proportions;  and  that  the 
name  of  Ashton  having  been  introduced,  the  plaintiffs  sub- 
scribed the  agreement,  as  a  security  for  the  repayment  by 
him.  Construing  these  instruments  as  executed  at  the 
same  time,  their  effect  is,  that  the  defendant  is  to  pay 
the  freight  in  the  first  instance,  and  afterwards  to  be  re- 
couped.   The  situation  of  the  parties  is  the  same  as  if  the 
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1848.  neons  indorsement  will  qualify  the  effect  of  a  written  in- 
strument:  Hartley  v.  Wilkinson{a)y  Sparrow  r.  Ch%9man(b). 
Besides,  the  defendants  have  not  received  notice  of  the 
order.  This  was  not  an  absolute  assignment  in  equity  of 
the  debt,  but  only  an  equitable  mortgage,  the  charter  parly 
having  been  deposited  as  a  security.  [Parke,  R — If  the 
intention  was  that  the  whole  debt  should,  in  the  first  in- 
stance, be  received  by  the  parties  to  whom  it  was  assigned 
as  a  security,  that  takes  from  the  assignor  the  right  to  re- 
ceive any  part  of  it  But  whether  Dixon  &  Co.  were  merely 
to  have  a  lien  on  the  debt  for  the  amount  due  to  them,  or 
whether  they  were  to  receive  the  fireight,  it  is  clear  that 
the  defendants  have  had  notice.] 

Pollock,  G.  R — ^The  plaintiffs  are  entitled  to  judgment 
The  first  question  arises  upon  the  general  issue,  and  upon 
that  I  think  the  plaintiffs  ought  to  recover.  The  contract 
has  been  correctly  described  in  the  course  of  the  argument 
by  Mr.  Martin;  and  although  in  reality  the  two  agreements 
were  entered  into  contemporaneously,  we  must  construe 
them  with  reference  to  the  intention  of  the  parties  mani- 
fest on  the  documents  themselves.  The  true  construction 
is,  not  that  there  was  a  general  partnership,  which  gave 
the  parties  a  community  of  interest  in  the  goods,  but  only 
a  community  of  interest  in  the  result  of  profit  or  loss;  and 
in  the  meantime  the  freight  was  to  be  paid  for  the  hire  of 
the  ship  to  the  owner,  which  was  to  be  allowed  on  the  ul- 
timate settlement  of  accounts.  With  respect  to  the  ques- 
tion of  notice,  the  plaintiffs  are  also  entitled  to  succeed. 
Mr.  Pecux)ck  contended,  that  there  was  a  distinction  be^ 
tween  the  mortgage  of  a  debt,  and  the  absolute  assignment 
of  a  debt  Whatever  may  be  the  case  in  a  Court  of  equity,  we 
cannot  recognise  such  a  distinction  here.  Notice  was  given 
to  the  defendants,  that  the  documents  were  deposited  with 

(a)  4  Camp.  127.  (h)  9  B.  <fe  C.  241. 
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Dixon  &  Co.,  and  the  effect  of  that  notice  was,  to  give  ^^^' 
Dixon  &  Co.  a  right  to  receive  the  fireight  as  it  became 
dua  Indeed,  the  defendants  seem  to  have  thought  so,  for 
they  have  more  than  once  paid  instabnents  when  demand- 
ed. Therefore  we  are  enabled  to  construe  the  agreement, 
not  only  by  the  plain  meaning  of  the  words,  but  also  by 
the  conduct  of  the  parties  themselves. 

Pakks,  B. — I  am  of  the  same  opinion.  The  first  ques- 
tion is,  whether  there  is  any  variance.  The  contract  stated 
in  the  declaration  is,  that  the  defendants  agreed  to  hire  the 
ship  for  six  months,  and  to  pay  freight  at  the  rate  of  16«. 
per  ton  per  month.  The  defendants  say,  that  they  never 
entered  into  such  a  contract,  because,  at  the  time  of  sub- 
scribing the  charter  party,  they  made  another  agreement 
with  Ashton,  as  agent  of  the  plaintiffs,  and  that  the  effect 
of  those  documents,  taken  together,  was  to  make  them  no 
longer  responsible  for  the  payment  of  freight  under  the 
charter  party,  but  to  constitute  a  partnership  transaction, 
in  which  the  ship  was  to  be  engaged  for  their  joint  profit 
and  los&  If  such  was  the  intention  of  the  parties,  why 
did  they  not  simply  stipulate  for  the  hire  of  the  vessel  up- 
on their  joint  profit  and  loss?  That  they  had  a  different 
intention,  is  plainly  to  be  collected  from  the  documents 
themselves.  In  construing  the  documents,  we  may  give 
effect  to  every  part  of  them,  by  saying,  that  in  the  first  in- 
stance the  defendants  were  to  hire  the  ship  and  pay  the 
freight,  and  that  on  the  termination  of  the  adventure,  the 
accounts  were  to  be  settled,  and  the  profit  or  loss  to  be 
borne  by  the  parties  in  equal  proportions;  and  that  the 
name  of  Ashton  having  been  introduced,  the  plaintiffs  sub- 
scribed the  agreement,  as  a  security  for  the  repajrment  by 
him.  Construing  these  instruments  as  executed  at  the 
same  time,  their  effect  is,  that  the  defendant  is  to  pay 
the  freight  in  the  first  instance,  and  afterwards  to  be  re- 
couped.    The  situation  of  the  parties  is  the  same  as  if  the 
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1849.        the  scire  &cia8  is  executed  against  one  member  for  the 
time  being,  the  remedj  is  merged,  and  the  phiintiff  pre- 


V'  eluded  from  proceeding  against  anj  other  member  of  that 

clas&  [Alderson^  R — ^If  that  doctrine  were  carried  to  its 
fiill  extent,  the  original  judgment  would,  in  some  cases^ 
be  an  answer  to  its  own  scire  facias;  for  the  original  judg- 
ment is  sometimes  obtained  against  a  partj  primarily  lia- 
ble.] The  case  of  King  y.  Hoareia)  is  distinguishable,  be- 
cause there  the  defendants  were  joint  debtors;  but  this  en- 
actment gives  a  joint  and  several  remedy  against  each  class 
of  members.  The  section  must  be  read  as  if  the  language 
had  been  against  any  person  or  persons,  "  members  of  the 
co-partnership."  Fotder  t.  Rickerby(b)  shews,  that  the 
non-joinder  of  other  parties  cannot  be  pleaded  in  abate- 
ment of  a  writ  of  this  description. 

The  Court  then  called  on 

Manisty  to  support  the  plea. — ^These  judgments  are^  by 
the  7  Geo.  4,  a  46,  to  be  executed  in  the  mode  pointed  out 
by  that  statute  in  conjunction  with  the  established  prac- 
tice. A  scire  facias  is  only  necessary  for  the  purpose  of 
making  the  record  consistent  with  the  proees&  The  l^is- 
lature  considered,  that  execution  might  issue  against  a 
member  of  the  co-partnership,  on  a  judgment  against  the 
public  officer,  without  a  suggestion  or  scire  facias;  there- 
fore the  execution  which,  by  the  practice  of  the  Oonrt^ 
issues  through  the  medium  of  a  scire  facias,  is,  under  the 
statute,  the  same  as  if  it  had  gone  withoiit  theintervention 
of  that  writ  The  object  of  the  scire  >  faciaa  is  to  sabeti- 
tute  the  party  against  whom  execution  is  to  issue,  for  the 
party  whose  natne  is  on  the  record ;  and  when  ode  or  more 
members  of  a  class  are  sdected,  the  record  is  complete  as  a 
judgment  against  them;  but  th^pe  is  no  prinieiple  or  au* 

(a)  13  M.  t  W.  495.  {h)  2  M.  <£;  Q.m 
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thoiify  for  sayiiig,  that  <me  judgm6nt  against  Beveral  xiMm-  1H49. 
ben  caa  be  split  up  into  several  exeoixtion&  It  is  clear  Buemswu 
that  a  party^  who  sues  one  only  of  several  joint  contractors,  csoptov. 
cannot  afterwards  proceed  against  the  others;  and  there  is 
no  difference,  in  this  respect,  between  an  action  and  an 
execution.  The  judgment  and  execution  on  the  scire  facias 
are  part  and  parcel  of  the  original  record,  and  ought  to 
include  all  members  of  the  particular  dass;  but  if  the 
plaintiff's  aigument  be  eorrect,  there  might  be  on  the  same 
record  numerous  judgments,  with  a  variety  of  executions 
upon  each.  The  discharge  of  one  member  in  custody  on  a 
ca  sa  woiitd  not  operate  in  discharge  of  the  others;  and 
the  conflict  of  right  would  be  so  great,  that  no  Oourt  could 
give  effect  to  the  14ih  section,  which  provides  for  the  in- 
demnity  of  persons  i^ainst  whom  execution  has  issued.  It 
would  be  a  great  hardship  on  the  parties;  for,  if  one  writ 
only  had  iesiied,  the  debt  might  have  been  paid.  The  in- 
tention of  the  statute  was  to  relieve  creditors  from  techni- 
cal difficulty,  and  afford  them  a  summary  means  of  obtain- 
ii^  judgment:  Dodgsan  v.  3cott(<i) ;  but  the  remedy  must 
be  pursued  according  to  the  established  course  of  law.  A 
scire  fiuaas  is  a  judicial  writ,  and  ought  to  include  all  par- 
ties: Lilly's  Prac.  Beg.,  497.  Bosanquet  v.  Grahamydted  in 
EsdaOe  v.  Ltmd(b)y  shews  that  this  defence  is  pleadable  in 
bar.  • 

WtStfs  replied. 

PoxxooK,  C.  R — ^The  plaintiff  is  entitled  to  judgment 
The  Court  can  pitevent  any  oppression,  if  attempted;  and 
all  we  have  now  to  do  is  to  construe  the  statute,  and  see 
that  this  proceeding  is  not  in  contravention  of  it.  I  think 
it  is  not.  If  the  point  were  new,  I  should  come  to  the 
conclusion;  but  I  consider  that  we  are  bound  by  au- 

(a)  2  Exch.  467.  (b)  12  M.  dr  W.  607. 

DD  2 
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1849.        thority  and  practice.    It  is  true^  that  persons  who  afe  as- 

BuBMssTBB     sociated  in  these  co-partnerships  often  pay  dear  for  their 

Gbopton       privileges;  but  the  intention  of  the  legislature  was,  that  a 

creditor  might  have  an  opportunity  of  obtaining  payment 

from  any  member  of  the  co-partnership. 

Pabke,  B. — ^The  question  does  not  depend  upon  the  com- 
mon law,  but  on  the  construction  of  the  13th  section  of  the 
6  Geo.  4,  c.  46,  which  constitutes  a  new  mode  of  suing  and 
being  sued,  and  creates  new  liabilities.  It  appears  to  me 
that  we  ought  to  construe  that  section  so  as  to  carry  into 
effect  the  intention  of  the  legislature,  which  evidently  was, 
that  by  suing  the  members  of  one  or  more  classes  in  suc- 
cession, the  creditor  might  recover  his  debt  It  is  mani- 
fest he  would  not  be  paid,  if,  after  execution  against  one  of 
a  particular  class,  who  was  not  able  to  pay,  there  was  an 
end  of  all  ftirther  execution  against  any  other  member  of 
that  class;  for,  according  to  the  defendant's  argument,  the 
plaintiff  must  then  resort  to  another  class,  which,  by  the 
statute,  he  could  not  do  until  he  had  exhausted  all  the 
members  of  the  previous  class.  Therefore  the  effect  of 
putting  that  construction  on  the  statute  would  be,  that  if 
one  member  of  a  class  turned  out  insolvent,  the  plaintiff 
would  have  no  remedy  at  alL  The  statute  was  evidently 
framed  by  some  one  not  conversant  with  proceedings  at 
common  law;  but  it  is  perfectly  clear  that  the  legislature 
meant,  in  one  way  or  another,  by  making  different  classes 
of  persons  responsible,  that  the  creditor  should  be  paid  his 
debt  It  is  said  to  be  a  hardship  that  several  concurrent 
writs  of  execution  should  issue,  when,  perhaps,  if  one  had  is- 
sued in  the  first  instance,  the  debt  would  have  been  paid; 
but  it  should  be  recollected  that  none  would  have  issued, 
uidess  the  creditor  were  unpaid.  If,  indeed,  a  number  of 
writs  issued  for  the  purpose  of  oppression,  the  Court  would 
interfere  to  prevent  the  abuse  of  its  process;  but  the  mere 
fact  of  one  writ  having  issued  against  a  person  liable  to 
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pay  the  creditor,  is  no  answer  to  another  writ  against  an-        1849. 
other  shareholder  of  that  clas&  BusxwraB 

V, 

Cboptov. 

Aldsbsok,  R,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Thb  Shbopshire  IJkion  Railwat  a^td  Caeal  Compaitt       Jan.  29. 

V.  Andebson. 

X  HIS  was  an  application  for  leave  to  plead  two  pleas,  To  a  decUua- 
which  had  been  disallowed  by  Rolfe,  B.,  at  Chambers.  The  |**^  gVkt  c 
action  was  brought  by  the  Company  against  an  alleged  ^\^^'^S^l 
shareholder,  and  the  declaration  was  in  the  form  prescribed  way  Company, 
by  the  26th  section  of  the  Companies  Clauses  Consolidation  their  special 
Act,  8  &  9  Vict.  c.  16.  The  special  Act  of  the  Company  t^^i^m 
was  the  9  &  10  Vict  c.  cccxxii,  by  which  its  name  was  n»^«  a8Tc«i 

*^  upon  at  a  gene- 

changed  from  the  "Ellesmere  and  Chester  Canal  Company"  nl  meeting  con- 
to  its  present  name,  and  the  first  section  of  which  enacted,  purpose,  the 
that  all  the  provisions  in  the  Companies  Clauses  Consoli-  ^5^  JJ^  ^ 
dation  Act,  8  &  9  Vict^  c.  16,  with  respect  "  to  the  powers  of  ^®"^^*  ^ 
the  Company,  to  be  exercised  only  in  general  meeting,''  &c.,  there  had  been 
"  the  distribution  of  the  capital  of  the  Company  into  shares,  ^e^wnpSiy 
the  transfer  or  transmission  of  the  shares,  the  payment  of  J^J^  ^*^ 
subscriptions,  and  the  means  of  enforcing  the  payment  of  created,"  and 

that  the 

calls,"  &c.,  should,  "  so  far  as  they  were  applicable,  and  shares  were  not 
not  modified  by  that  Act,  or  inconsistent  with  the  provi-  ^^t,^ 
sions  thereof,  be  incorporated  therewith."    By  the  62nd  ^^  '^,^ 
section,  certain  shares  were  allotted  to  the  proprietors  of  gcther  with 
the  old  Company;  and  by  the  67th  section,  the  Company  indebted,"  and 

"  that  the  de- 
fendant was 
not  a  shareholder;*'  inasmuch  as  the  term  "  shareholder"  in  the  8  &  9  Vict  c.  16,  meant  a  holder  of 
shares  de  jure,  and  entitled  to  participate  in  the  profits,  and  therefore  the  proposed  defence  was  open 
either  under  the  pleas  of  neyer  indebted,  or  the  denial  that  the  defendant  was  a  shareholder. 
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avdbbsov. 


were  empowered  "  to  raise,  by  the  creation  of  new  shaxes 
(other  than  the  shares  thereinbefore  authorised  to  becreated 
hj  them),  for  the  purposes  of  that  Act,  the  sum  of  one  million 
pounds,  in  addition  to  any  monies  which  they  were  l^en 
authorised  to  raise,  upon  such  terms  and  in  such  manner 
as  might  be  or  might  have  been  agreed  upon  at  any  general 
meeting  of  the  Company,  specially  conyened  for  the  pur- 
pose,'' &c.  The  defendant  proposed  to  plead  fire  pleas :  first, 
never  indebted;  secondly,  that  he  was  not  a  shareholder 
in  the  Company;  thirdly,  that  no  calls  had  been  made; 
fourthly,  that  no  meeting  of  the  Company  had  been  called 
before  the  shares  were  created;  fifthly,  that  the  shares  were 
not  agreed  to  be  created  at  a  meeting  of  the  Company.  The 
two  last  pleas  were  disallowed  by  the  learned  Judge. 


Bomll  shewed  cause. — ^The  defendant  ought  not  to  be  al- 
lowed to  plead  the  two  last  pleas.  The  26th  section  of  the 
8  &  9  Vict,  a  16,  prescribes  the  form  of  declaration  in  an 
action  for  calls.  The  27th  section  defines  the  mode  of  proof, 
namely,  that  the  defendant  was  a  shareholder  at  the  time 
of  making  the  call;  that  the  call  was  in  fact  made,  and  no- 
tice thereof  given ;  and  it  is  expressly  provided,  that  it  shall 
not  be  necessary  to  prove  the  appointment  of  the  directors 
who  made  such  call,  nor  any  other  matter  whatsoever.  If 
the  defendant  either  is  or  has  been  a  shareholder,  he  may 
have  received  or  be  entitled  to  receive  a  dividend,  and 
ought  not  therefore  to  be  allowed  to  say  that  he  is  not  a 
shareholder.  This  is  an  application  for  the  exercise  of  the 
discretionary  power  given  by  the  statute  4  Anne,  c.  16,  a  4, 
and  similar  pleas  have  been  disallowed  in  The  London  and 
Brighton  Railway  Company  v.  WHaon  (a),  Same  v.  Fair- 
dough  (6).  Those  authorities  were  adopted  by  the  Court 
of  Queen's  Bench,  in  The  South  Eastern  BaHway  Company 
V.  HMlewhite  (c).    If  in  fact  no  meeting  of  the  Company 


(a)  6  Bing.,  N.  G.  135.  <&)  Id.  270.         (c)  12  A.  &  S.  497. 
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was  held  before  the  shares  were  created,  the  defendant  is        1849. 
not  a  shareholder,  and  the  defence  is  open  under  the  plea    shropshirb 
of  "  never  indebted."  EAiFwrAnD 

Cahal  Go. 

V, 

T,  JoneSj  in  support  of  the  rule. — ^If  it  be  doubtful  whe-  Avmbsov^ 
ther  the  subjedHoiatter  of  the  proposed  pleas  be  available  un-> 
der  the  others,  the  Court  will  allow  the  defence  to  be  raised 
upon  the  record.  The  special  Act  incorporates  the  general 
Act,  except  so  far  as  its  proyisions  are  modified  by  or  incon- 
sistent with  the  special  Act  That  Act  limits  the  powers 
of  the  directors  under  the  general  Act  to  enforce  calls,  and 
makes  it  a  condition  precedent  that  the  new  shares  should 
have  been  created  in  the  manner  prescribed.  If  those  shares 
have  been  illegallj  created,  the  shareholder  would  have 
no  interest  in  them,  even  though  he  had  paid  the  calls. 
[Parkey  B. — The  legislature  never  intended  that  a  party 
should  be  liable  to  pay  calls,  unless  he  was  entitled  to  the 
profits;  therefore  the  proposed  defence  is  only  a  denial  of 
the  defendant  being  a  shareholder.]  Under  that  plea,  it 
is  not  open  to  inquire  whether  the  shares  were  legally 
created;  the  only  question  is,  whether  the  defendant  was 
a  shareholder  de  facto  at  the  time  the  call  was  made.  [Ah- 
dersany  B. — ^By  the  28th  section,  the  register  is  only  to  be 
considered  as  prim&  facie  evidence  of  the  defendant  being 
a  shareholder;  so  that>  although  a  person  is  registered  as  a 
shareholder,  he  may  shew  that  he  is  not  a  shareholder  in 
reality.] 

Pollock,  C.  R — The  rule  must  be  discharged.  This  is 
an  application  against  an  order  of  my  brother  Rol/e;  and 
if  we  entertained  any  doubt  upon  the  subject,  we  ought  to 
allow  the  pleas,  but  if  we  entertain  none,  I  think  they 
ought  not  to  be  allowed,  because  possibly  some  other  Court 
or  Judge  might  think  them  good.  That  is  not  the  prin- 
ciple on  which  we  ought  to  act;  for  if  so,  no  case  could  be 
considered  as  decided  until  it  was  settled  by  the  House  of* 
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2®^^      payment,  the  following  undertaking  from  the  plaintiflTs 
attorney: — 

"  Weston-super-Mare,  2  August,  1847. 

"  Sutton  t;.  Rawlings. 

''  Memorandum. — ^The  principal  and  interest  due  from 
the  defendant,  up  to  this  day,  together  with  the  premiums 
for  insurance,  have  this  day  been  paid  to  me,  as  solicitor 
in  the  cause;  and  I  hereby  undertake,  that  the  plaintiff 
shall  execute  a  transfer  of  the  mortgage  or  re-conveyance 
of  the  property,  on  payment  of  all  costs  he  may  have  sus- 
tained as  mortgagee,  and  the  costs  he  may  incur  by  reason 
of  such  transfer  or  re-conyeyance. 

''  Chas.  B.  Chalmbbs." 

On  the  9th  of  August,  1848,  the  plaintiff  executed  the 
re-conveyance,  and,  by  his  attorney,  offered  to  deliver  it  to 
the  defendant's  attorney,  on  payment  of  the  costs  he  had 
incurred  as  mortgagee,  and  by  reason  of  the  execution  of 
the  re-conveyance  The  defendant,  by  his  attorney,  re- 
fused to  pay  those  costs,  and  now  sought  to  obtain,  under 
the  7  Geo.  2,  a  20,  &  1,  the  deed  of  re-conveyance  and  the 
other  deeds  mentioned  in  this  rule,  without  reimbursing 
the  plaintiff  for  the  costs  incurred  by  him  in  the  abortive 
attempt,  or  his  costs  attendant  on  the  re-conveyance,  con- 
tending that  the  costs  which  the  legislature,  by  that  sta- 
tute, required  the  mortgagor  to  pay,  are  the  costs  of  suit 
alone. 

Mofdqgue  Smith  shewed  cause  (January  12). — ^The  ques- 
tion in  this  case  arises  upon  the  first  section  of  the  7  Grea  % 
c  20,  *'  for  the  more  easy  redemption  and  foreclosure  of 
mortgages;''  and  it  is  submitted,  that  the  defendant  is  not 
entitled  to  a  re-conveyance  and  his  deeds,  unless  he  reim- 
burses the  plaintiff  the  costs  attendant  upon  the  mortgage, 


HILABT  TEBU,   12  VICT.  409 

inclading  those  of  the  abortive  sale.  Smeetan  v.  Collier  (a)  1849. 
shews,  that  the  statute  applies  to  an  action  of  covenant  on  Suttov 
the  mortgage  deed,  though  the  words  used  are,  «  where  any  j^^l„^ 
action  shall  be  brought  on  any  bond.''  This,  however,  is  not 
the  ordinary  case  of  a  mortgage,  with  a  proviso  for  redemp- 
tion on  repayment  of  principal  and  interest;  but  the  deed 
creates  certain  trusts  for  sale, — a  species  of  mortgage  which 
was  not  common  at  the  time  the  statute  passed.  [Parke^ 
R — ^The  preamble  of  the  statute  states  the  purpose  of  it, 
namely,  ''  to  stay  mortgagees  from  proceeding  to  judgment 
and  execution;"  that  would  equally  apply  whether  there 
was  a  power  of  sale  or  not]  The  plaintiff's  attorney 
agreed  to  re-convey,  on  payment  of  all  costs  which  the 
plaintiff  may  have  sustained  as  mortgagee;  and  that  agree- 
ment gives  the  attorney  a  lien  on  those  costs.  It  is  clear 
that,  on  a  bill  of  foreclosure,  the  defendant  must  have  paid 
the  costs  arising  from  the  attempt  to  sell  the  property.  In 
Doe  d.  Blagg  v.  Steel(b),  the  sums  in  dispute  were  neither 
expenses  at  law  nor  in  equity. 

The  Court  then  called  on 

Prideaux  to  support  the  rule. — ^The  defendant  is  entitled 
to  a  re-conveyance  and  his  title  deeds,  on  payment  of  the 
costs  of  the  suit  only.  That  is  plain  from  the  words  of 
the  first  section,  which  enable  the  mortgagor  to  redeem, 
upon  payment  of  the  principal  and  interest  due,  *'  and  also 
»U  such  costs  as  have  been  expended  in  any  suit  or  soits  at 
law  or  in  equity,  upon  such  mortgage."  Since  the  attempt 
to  enforce  payment  has  brought  the  case  within  the  provi- 
sions of  the  first  section,  the  Court  has  no  alternative,  un- 
less the  plaintiff  brings  himself  within  the  terms  of  the 
third  section,  by  insisting,  in  writing  under  his  hand, 
either  that  the  defendant  has  no  right  to  redeem,  "  or  that 

(a)  1  SxcL  467.  {h)  1  Dowl.  P.  C.  369. 
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the  premises  are  chargeable  with  other  or  differelit  principal 
sums  than  what  appear  on  the  face  of  the  mortage.''  The 
third  section  explains  the  meaning  of  the  firsts  and  shews 
that  it  was  intended  to  be  confined  to  the  principal  sums  due 
on  the  face  of  the  mortgage  itself  In  Doe  d  Blagg  y.  S^eel,  i% 
was  held  that  the  defendant  waa  entitled  to  have  proceed* 
ings  in  ejectment  stayed,  on  payment  of  the  {Mrincipal  and 
interest  due  on  the  mortgage  deed,  with  the  costs  incurred 
at  law  and  in  equity,  without  paying  any  bygcme  interest 
on  the  expense  of  pr^[>aring  the  mortgage  deed,  or  any  as- 
signment of  it  [Parke,  B. — On  referring  to  my  note  of 
Smeeton  v.  GoUier,  I  find  that  this  point  was  raised  by  Mr. 
Whitehurat;  but  the  objection  that  all  the  costs  had  not 
been  paid  was  overruled  (a).] 

Cur.  adv.  vult 


The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — Mr.  Prideaua>,  in  the  last  term,  obtained, 
on  behalf  of  the  defendant,  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  he  should  not  surrender  certain  land 
and  a  messuage,  and  deliver  up  all  deeds  relating  to  them; 
in  other  words,  why  he  should  not  re-convey  premises 
which  had  been  mortgaged  to  him,  and  deliver  up  to  the 


(a)  Floody  who  was  counsel  for 
the  defendant  in  Smeeton  v.  Col- 
lier, stated,  that  the  mortgagees  in 
that  case  refused  to  deliyer  up  the 
deeds,  unless  paid  the  expenses  of 
two  abortiye  attempts  to  sell  the 
property,  under  a  power  in  the 
mortgage  deed,  the  costs  of  an  ae* 
tion  of  ejectment  to  recover  pos- 
session of  the  property,  the  costs 
of  certain  replevin  suits  arising 
out  of  distresses  levied  by  the 
mortgagee,  and  the  costs  of  ne- 
gotiation for  further  time  to  re- 


deem. Piatt,  B.,  had  made  an  or- 
der for  staying  proceedings  in  the 
action,  on  paymentof  theprincipal, 
interest,  and  costs  of  that  action, 
which  having  been  done,  the  same 
learned  Judge  made  another  order 
for  the  delivery  to  the  mortgagor 
of  the  mortgage  and  other  deedi^ 
on  the  ground  that  the  principal, 
interest,  and  all  the  costs  contem- 
plated by  the  7  Qeo.2,  c.  20,  had 
been  paid.  This  was  the  order  ^h 
pealed  against^  and  discharged  by 
the  Court. 
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mortgagor  the  mwiunents  of  the  title  to  thent  [His  Loid- 
ship  then  stated  the  facts  as  above  set  forth.}  On  the  ^h 
of  August,  184!8^  the  plaintiff  exerted  the  re-eonveyance^ 
and  bj  his  attorney  offered  to  deUver  it  to  the  defendant's 
attorney,  on  paymeiit  of  the  costs  he  had  incurred,  as  mort- 
gagee^ by  reas(Hi  of  this  ctmyeysAce.  The  ddendant,  by 
his  attorney,  refused  to  pay  those  costs,  and  seeks  to  ob- 
tain, under  the  7  Geo.  2,  a  20,  &  1,  the  deed  of  re-convey- 
ance, and  Other  deeds  mentioned  in  his  rule,  without  reim- 
bursing the  plaintiff  the  costs  incurred  by  him  in  the  abor- 
tive  attempt  to  sell,  or  his  costs  attendant  on  the  re-convey- 
ance, contending,  that  the  costs  which  the  legislature,  by 
the  statute,  required  the  mortgagee  to  pay,  are  the  costs 
of  this  suit  alonci  and  that,  as  those  costs  have  been  paid, 
this  rule  must  be  made  absolute  in  its  terma 

The  argument,  in  support  of  the  position  taken  by  the 
defendant,  is  founded  on  the  assumption  that  the  first  sec- 
tion applies  to  all  cases  in  which  proceedings  at  law  have 
been  adopted  for  the  recovery  of  the  principal  and  interest 
due  on  a  mortgage  deed  This  assumption  cannot  be  jus- 
tified 

The  legislature  intended  to  exonerate  the  mortgagor 
from  the  delay  and  expense  of  an  equity  suit  to  redeem; 
bat,  not  to  deprive  the  mortgagee  of  any  equity  to  avoid 
such  delay  and  expense,  they  authorised  the  Court  of 
law,  in  which  the  mortgagee  should  bring  his  action,  to  af- 
ford relief  upon  a  summary  application ;  but  they  did  not 
purpose  to  lessen  the  fine  which,  in  equity,  the  mortgagor 
should  pay  him  for  the  redemption  of  the  hereditaments 
pledged.  The  absence  of  any  provision  applicable  to  the 
case  of  a  mortgagee  in  possession,  between  whom  and 
the  mortgagor,  in  order  to  effectuate  equity,  an  account 
should  be  taken,  allowing  rents  and  profits  received  by  the 
mortgagee  on  the  one  side,  and  the  expense  of  repairing 
and  maintaining  the  mortgaged  property  on  the  other, 
shews  that,  with  a  due  regard  to  equity,  the  remedy  given 
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1849.  by  the  first  section  could  not,  in  such  a  case,  be  applied.  In 
Snnoir  order,  therefore,  to  preserve  to  the  respective  parties  the 
RjLwiJHOfl.  equitable  rights  which  the  legislature  did  not  intend  to  im- 
pair, we  think  that  the  enactment  has  a  more  limited  ap- 
plication than  that  contended  for  by  the  defendant's  coun- 
sel, and  that,  by  reasonable  construction,  the  true  limita- 
tion of  such  application  is  to  such  cases  as  those  in  which 
it  would  be  equitable  to  relieve,  on  payment  of  the  princi- 
pal, interest,  and  costs  of  suit  only;  that  is,  in  cases  in 
which  the  mortgagee  is  not  in  possession,  or  in  which  he 
has  not  attempted  to  exercise  his  right  of  sale.  The  de- 
fendant's is  not  one  of  those  cases.  Unless,  therefore,  he 
will  consent  to  pay  the  plaintiff's  costs  of  the  abortive 
sale,  and  of  the  execution  of  the  re-conveyance,  and  of 
shewing  cause  against  this  rule,  his  rule  must  be  dischaig- 
ed  with  costs. 

Rule  accordingly. 


HILABY  VACATION,   12  VICT. 


SITTINGS  AFTER  HILARY  TERM,  12  VICT. 


The  Dukb  of  Beaijfobt  v.  The  Matob,  Albbbmen,  and       Feb.  9. 

BUBGESSES  OF   SWANSEA. 


T 


RESPASS  for  breaking  and  entering  a  certain  close  of  ^^  ■«»  ■*»<>" 

,  ,      ,^  .  between  high 

the  plaintiff,  at  Swansea,  in  the  county  of  Glamorgan,  abut-  and  low  water 
ting  on  the  east  on  the  western  pier  of  Swansea,  and  on  ^^Irf  uie 
the  south  on  the  sea  shore,  and  for  erecting  thereon  cer-  *dJo"^  ™»- 

'         ^  ^  °         ^  nor;  and  where, 

tain  seats,  &c.     Pleas,  inter  alia — First,  Not  guilty;  and  by  an  ancient 

secondly,  that  the  said  close  was  not  the  close  of  the  plain-  numor,  itoUmiti 

tiff,  modo  et  form&.    Upon  which  pleas  issues  were  joined.  ^"^  ^^ 

It  appeared,  at  the  trial  of  the  cause,  before  WiUiams,  "  ^mianble  in 

.  ,  ,  .  evidence  to 

J.,  at  the  last  Spring  Assizes  for  the  county  of  Glamorgan,  shew  that  such 
that  the  trespass  for  which  the  action  was  brought  was  oeiofthemanOT^ 
the  erection  of  certain  benches  on  a  ballast  bank  on  the  Jf^^^^f^ 
sea  shore  at  Swansea,  between  high  and  low  water  mark,  of  ownenhip 

was  held  to 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the  have  been  pro- 
locus  in  quo  was  his,  as  being  parcel  of  the  seigniory  of  w'evidenoe  to 
Gower.     It  appeared  that  the  seigniories  of  Gower  and  jJ'^K^^^^Ioh**' 
Kilvey  were  of  very  great  extent,  and  were  anciently  and  King  Ed- 
called,  and  passed  in  charters  and  grants,  by  the  general  tain  landa  by 
name  of  "Terra  de  Gower."     By  that  name  they  were  "Tenwde 
granted  by  charter  by  King  John,  in  the  fourth  year  of  ^^^".^^, 
his  reign,  to  William  De  Breos  and  his  heirs,  "  with  all  Teme  de 
the  liberties,  free  customs,  and  appurtenances  to  the  same  duded'the  lea 
belonging.''      That  charter  was  confirmed  by  King  Ed-  ^\^  ^ 
ward  I,  with  the  addition  of  "  all  manner  of  jurisdiction,  "^p^A^^* 
and  all  royal  liberties  and  free  customs  which  Gilbert  De  all  andent 
Clare,  son  of  Richard  de  Clare,  heretofore  Earl  of  Glouces-  ^^^by 

evidence  of 
modem  usage,  upon  a  question  as  to  what  passed  by  such  documentft 

VOL.    HL  E  E  EXCH. 


414  BXGHEQUEB  BEFO&TS. 

1849.        ter  and  Hereford,  had  in  his  land  of  Glamorgan;"  and 
DuKi  ov      was  again  confirmed  by  King  Edward  II,  and  King  Ed- 


BlAVrOBT 


ff. 


ward  III.  The  charter  of  Edward  III,  a.d.  1329,  which 
M^oB,  &c.  OF  ^as  given  in  evidence,  contained  an  inspeximus  of  the 
three  foregoing  charters,  and  was  also  a  confirmation  of 
William  De  Breos*s  charter  to  John  De  Mowbray  and  his 
wife  Aliva  (who  was  De  Breos's  daughter),  and  it  recited 
that  charter  as  being  of  "  all  the  lands,  tenements,  rents, 
and  possessions,  with  all  the  castles,  towns,  liberties,  free 
customs,  commodities,  lordships,  demesnes,  woods,  reliefs, 
escheats,  services  of  freemen  and  bondmen,  and  with 
all  their  appurtenances,  within  <  Dominium  de  teme  de 
Gower.' "  From  Aliva  De  Mowbray  these  lands  passed,  by 
marriage,  into  the  family  of  the  Earls  of  Pembroke,  and 
from  them,  in  like  manner,  to  the  family  of  the  Earls  of 
Worcester,  the  ancestors  of  the  plaintiff.  This  link  in  the 
title  was  proved  by  the  production  of  several  inquisitions 
post  mortem,  of  the  date  of  Henry  YI  and  Elizabeth 
After  the  production  of  a  large  body  of  other  documentary 
evidence  for  the  purpose  of  tracing  the  title  of  the  seig- 
niory of  Gower  to  the  plaintiff,  in  order  to  shew  that  the 
locus  in  quo  was  parcel  of  and  was  comprised  in  the  seig- 
niory of  Gower,  and  as  having  passed  by  the  ancient 
grants,  evidence  of  many  acts  of  ownership  in  modem 
times  was  adduced.  The  learned  Judge  told  the  jury,  that 
the  plaintiff's  case  was,  that  he  was  entitled  to  the  ground 
between  high  and  low  water  mark,  as  part  of  his  seignioiy 
of  Gower ;  that  the  plaintiff  relied,  first,  on  documentary 
evidence;  and  that  he  was  of  opinion  that  the  documentary 
evidence  did  not  necessarily  carry  a  right  to  the  ground  in 
question ;  and  that  they  (the  jury)  must  look  at  all  the 
evidence  in  the  case,  and  say  whether  they  thought  that, 
either  by  grant  or  by  prescription,  the  property  had  passed 
from  the  Crown  to  those  whose  estate  the  Duke  now  had. 
His  Lordship  then  put  four  questions  to  the  jury  in  writ- 
ing, the  first  of  which  alone  is  material  to  the  present  ques- 
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tion: — "  Is  the  land  between  high  and  low  water  mark  part      s^i^^^l^ 
of  the  seignioiy  of  Grower?"  The  jury  found  this  question  in      Duk«  o» 
the  affirmative;  they  also  answered  all  the  other  questions        ^^^^ 
put  to  them  by  the  learned  Judge  in  the  plaintiff's  favour.  Matoe,  Ac.  o» 
His  Lordship  thereupon  directed  a  verdict  to  be  entered 
for  the  plaintiff  upon  all  the  issues,  with  40«.  damages, 
reserving  leave  to  the  defendants  to  move  to  set  that  ver- 
dict aside,  and  to  enter  a  verdict  for  the  defendants,  upon 
a  question  raised  by  the  defendants'  counsel 

The  Attomey-Oeneral  subsequently  obtained  a  rule  nisi 
accordingly,  upon  the  point  reserved,  and  for  a  new  trial, 
on  the  ground,  inter  alia,  of  misdirection. 

Against  this  rule 

W.  M,  JameSy  Joseph  Brown  (with  whom  was  Jenkin), 
now  appeared  to  shew  cause;  but  they  were  desired  by 
the  Court  to  confine  their  arguments,  in  the  first  in- 
stance, to  the  question  of  misdirection. — It  will  be  con- 
tended on  the  other  side,  that  the  grants  which  were  given 
in  evidence,  not  setting  out  the  land  by  metes  and  bounds, 
are  void,  and  did  not  pass  the  sea  shore  between  high  and 
low  water  mark;  and  that  the  other  evidence  adduced, 
coupled  with  the  grants,  could  not  pass  the  sea  shore,  and 
therefore  that  the  learned  Judge  ought  to  have  directed 
the  jury  to  that  effect  The  plaintiff,  however,  contends 
that,  according  to  all  the  authorities  upon  the  subject,  the 
direction  was  strictly  correct  The  first  grant  was  a  grant 
of  land  by  the  name  of  "Terra  de  Gower;"  and  the  last 
grant  was  a  grant  by  which  it  was  confirmed  to  the  then 
owner  of  the  lordship  of  Gower,  by  the  name  of  "  Do- 
minium de  terrsB  de  Gower."'  "  Terra"'  was  formerly  used 
as  the  ordinary  term  of  a  grant  of  an  extensive  territory. 
Of  this  many  instances  are  given  in  "  Madox's  Baronia 

E  E  2 
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1849.  Anglica."  Thus  it  is  there  stated  (a),  that  "in  ancient 
DvKB  ov  times  a  baronial  estate  was  wont  to  be  called  by  several 
BsAUTOBT  names,  nearly  of  the  same  import,  to  wit,  Honor,  Baronia^ 
Matob,  &c  of  Terra,  Feodum,  and  sometimes  (but  seldom)  Tenementum. 
The  baronial  seigneury  of  an  earl  or  other  great  baron  was 
commonly  called  an  Honor,  as  well  whilst  it  was  vested 
in  such  earl  or  baron,  as  afterwards  when  it  became  vested 
in  the  Crown."  And,  again,  in  "Madox's  History  of  the  Ex- 
chequer/' c.  10,  p.  203,  it  is  stated,  in  effect,  that,  in  the 
reign  of  King  Stephen  and  Henry  II,  and  of  the  next  suc- 
ceeding kings,  the  Crown  was  in  the  possession  of  several 
great  honors,  baronies,  and  lands  of  that  sort,  "  which  are 
usually  styled  Honor,  Baronia,  or  Terra  of  such  a  one, 
sometimes  with  the  addition  of  quss  est  in  manu  Regis, 
without  expressing  by  what  title  they  became  vested  in 
the  Crown."  In  "  Lynch's  Feudal  Dignities,"  many  char- 
ters of  feudal  seigniories  are  given,  amongst  which  the  grant 
of  Meath  is  in  the  following  form  (6): — "  Know  ye,  that  I 
have  given  and  granted,  and  by  this  my  present  charter 
confirmed,  to  Hugh  de  Lacey,  for  his  service.  The  Laih) 
OP  MsATH,  with  all  its  appurtenances,  by  the  service  of 
fifty  knights,  to  him  and  his  heirs,  to  have  and  to  hold 
from  me  and  my  heirs,  as  Murcardus  Hu-Malachlin,  or  any 
other  before  or  after  him,  better  held  the  same."  There 
is  a  further  confirmation  of  the  same,  grant  of  Meath  by 
King  John  to  Walter  de  Lacey,  by  the  same  term  of  his 
Land  of  Meath.  The  lordship  of  Ulster  was  granted  in  the 
same  manner  by  King  John  to  Hugh  de  Lacey  (c): — "  Know 
ye,  we  have  given  and  granted  to  Hugh  de  Lacey,  for  his 
homage  and  service.  The  Land  of  Ulster,"  &a  There  is 
an  instance,  in  the  4  Inst,  211,  of  the  mode  in  which  these 
grants  were  made  at  an  early  period.  The  county  pala- 
tine of  Chester  was  given  by  these  words:  "Totum  hunc 

(a)  Ch,  1,  sect.  4.        {h)  Page  140.        (c)  Lynch,  "Feud.  Dig."  145. 
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comitatum  tenendum  sibi  et  haeredibus  ita  libere  ad  gla-        1849. 
dium  sicut  ipse  Rex  tenebat  Angliam  ad  Coronam  dedit/'      Dukb  ov 
Now,  "  Terra"'  is,  as  Madox  says,  the  same  as  "  Manerium,''        «aufo»t 
"Dominium,"  and  "  Baronia."    The  sea  shore  in  question  Matoe,  &c  of 
is  part  of  the  manor  of  Swansea,  which  is  within  the  seig- 
niory of  Gower.    A  grant  of  the  manor  of  Swansea  would, 
beyond  doubt,  have  included  the  sea  shore:  that  is  to  say, 
it  would  have  been  open  to  shew,  by  parol  evidence,  what 
the  seaward  boundaries  of  the  manor  of  Swansea  were. 
The  word  "  Manerium"  would  include  the  sea  shore,  pro- 
vided it  be  shewn  that  the  sea  shore  is  parcel  of  the  manor. 
If  the  grant  of  a  manor  would  pass  the  sea  shore,  the  grant 
of  a  seigniory,  which  is  "a  great  manor,''  or  "a  great  honor," 
or  "  a  great  lordship,"  would  also  pass  it.     It  clearly  ap- 
pears, from  Lord  Hale's  treatise  '^  De  Jure  Maris,"  that  the 
grant  of  a  manor  would  pass  the  sea  shore.  It  is  there  stated, 
in  Pars  Prima,  ch.  4(a),  which  is  "concerning  the  king's  in- 
terest in  salt  waters,  the  sea  and  its  arms,  and  the  soil  there- 
of," that  it  is  admitted,  "  that  de  jure  communi,  between 
the  high  water  and  low  water  mark  (the  ground),  doth,  pri- 
ma facie,  belong  to  the  king :  Sir  Henry  ConstoMe's  ca8e(b), 
Dyer,  326;  although  it  is  true  that  such  shore  may  be,  and 
commonly  is,  parcel  of  the  manor  adjacent,  and  so  may 
be  belonging  to  a  subject,  as  shall  be  shewn,  yet  prim&  facie 
it  is  the  king's."     In  Sir  Henry  Constable's  case, "  Sir  Henry 
Constable  brought  an  action  of  trespass  against  Gamble, 
and  declared  that  King  Philip  and  Queen  Mary  were  seised 
of  the  manor  of  Holdemess,  in  the  county  of  York,  in  their 
demesne,  as  of  fee,  as  in  right  of  the  Crown  of  England; 
and  by  their  letters  patent  granted  the  said  manor  and 
fee,  with  wreck  of  the  sea  within  the  said  manor  and  fee, 
to  Henry  Earl  of  Westmoreland,  in  fee,  who  conveyed  them 
to  Sir  John  Constable."     Under  that  grant,  the  plaintiff 
recovered  a  wreck  upon  the  sea  shore,  alleging  that  the  sea 
shore,  having  been  held  by  the  lord,  ought  to  have  passed 

(a)  Harg.  Law  Tracts,  12.  (b)  5  Rep.  107. 
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1849.  ^  bjthe  grant.  There  were  no  words  there  specificallyto  grant 
DuKi  or      the  sea  shore;  and  jet,  under  that  grant,  Sir  J.  Constable 

■AUFORt  ^^  j^^i^  ^^  ^^  possessed  of  the  sea  shore.  The  grant  of 
Mayor,  &c  of  -^^-eck  within  that  honour  and  fee  would  not  give  the  sea 
shore,  unless  the  sea  shore  was  part  and  parcel  of  the 
manor  and  fee.  In  that  case,  ''  it  was  resolved  by  the 
whole  Court,  that  the  soil  on  which  the  sea  flows  and 
ebbs — viz.  between  the  high  water  mark  and  low  water 
mark — may  be  parcel  of  the  manor  of  a  subject;  and  so  it 
was  adjudged  in  Lacey's  case,  in  this  Court.  And  yet 
it  was  resolved,  that  when  the  sea  flows  and  has  ple- 
nitudinem  maris,  the  admiral  shall  have  jurisdiction  of 
everything  done  on  the  water  between  the  high  water 
mark  and  low  water  mark  by  the  ordinary  and  natural 

course  of  the  sea ; and  yet  when  the  sea  ebbs, 

the  land  may  belong  to  a  subject,  and  every  thing  done 
on  the  land  when  the  sea  is  ebbed  shall  be  tried  at  the 
common  law,  for  it  is  then  parcel  of  the  county,  and  in- 
fra corp'.  comitat'.,  and  therewith  agrees,  8  E.  4,  19  a'' 
Lord  Hale{a)y  in  his  treatise,  says,  "it  may  not  only  be 
parcel  of  a  manor,  but  de  facto  it  many  times  is  so,  and 
per  chance  it  is  parcel  almost  of  all  such  manors  as  by 
prescription  have  royal  fish  or  wrecks  of  the  sea  within 
their  manor.  For,  for  the  most  part,  wrecks  and  royal 
fish  are  not,  nor  indeed  cannot  be,  well  left  above  the 
high  water  mark,  unless  it  be  at  such  extraordinary 
tides  as  overflow  the  land;  but  these  are  perquisites 
which  happen  between  the  high  water  and  the  low 
water  mark;  for  the  sea,  withdrawing  at  the  ebb,  leaves 
the  wrecks  upon  the  shore,  and  also  those  greater  fish 
which  come  under  the  denomination  of  royal  fish  He, 
therefore,  that  hath  wreck  of  the  sea,  or  royal  fish  by  pre- 
scription, infra  manerium,"  (the  word  ^Hn/ra'*  in  law  La- 
tin meaning  within,)  "  it  is  a  great  presumption  that  the 

(a)  Ilarg.  Law  Tracts,  27. 
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shore  is  part  of  the  manor,  as  otherwise  he  could  not  have  1849. 
them."  The  case  of  the  CasUe  of  Trematon(a)  is  very  Dukbof 
strongly  in  the  plaintiff's  favour.  "To  this  castle  of  ^■^^'o** 
Trematon  belong  a  certain  petty  manor,  called  Sutton-  Mayor,  &c.  or 
vantort,  and  also  the  water  and  port  of  Sutton :  for  so 
it  appears  by  the  close  roll,  Clause  17  Edw.  2,  m.  14, 
'Sutton  cum  aqu&  et  portu  spectat  ad  castrum  de  Tre- 
maton. *  *  ♦'  The  earldom  of  Cornwall,  and  this  castle 
of  Trematon,  descended  to  King  Edward  III.  He,  by 
charter,  in  Parliament,  grants  the  earldom  of  Cornwall 
to  his  eldest  son,  '  et  castrum  et  manerium  de  Trematon, 
cum  vill&  de  Saltash,  et  parco  ibidem  cum  aliis  pertinen- 
tiis'  (see  the  Charter,  8  Rep.  8,  The  Prince's  Cases).  By  this 
grant,  without  any  special  mention  of  the  water  or  port 
belonging  to  it,  the  port  and  water  of  Sutton,  now  Ply- 
mouth, was  annexed  to  the  Duchy  of  Cornwall;  for,  though 
the  charter  grants  'prisas  et  custumas  vinorum,  necnon 
proficua  portuum  nostrorum  infra  eundem  comitattim  Cor- 
Dub.,  simul  ctim  wrecco  maris  et  balen&  et  sturgeone;'  yet 
that  did  not  extend  to  the  water  of  Sutton,  which  was  in 
Devon,  but  it  passed  by  the  strength  of  its  being  parcel 
of  and  appendant  to  the  castle  of  Trematon.  The  town  of 
Pl]rmouth,  which  is,  indeed,  caput  portals,  from  whence 
the  port  now  takes  its  denomination,  was  not  part  of  Tre- 
maton, but  built  upon  the  manor  of  Sutton  Prior,  and  was 
incorporated  and  its  jurisdiction  settled  by  Act  of  Parlia- 
ment, Rot  ParL,  18  Hen.  6,  n.  32,  and  confirmed  by  Rot 
Pari  3  Edw.  4,  n.  45.  But  always  in  both,  whatsoever 
was  parcel  of  the  manor  of  Trematon  was  excepted;  and 
consequently,  the  haven  itself,  which  was  parcel  of  Tre- 
maton, was  not  annexed  thereby  to  Plymouth,  but  stood 
upon  the  same  foot  of  interest  as  before.  There  lies,  ad- 
jacent to  this  town,  within  the  barbican,  a  space  of  about 

(a)  Haig.  56. 
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1849.        thirty  acres,  which  is  covered  every  tide  with  the  sea;  and 
DuKB  ov      ships  ride  there  and  come  to  unlade  at  the  keys  of  Ply- 

*^^^"  mouth,  commonly  called  Sutton  Poole;  for  the  interest  of 
BfATOE,  &c  OF  ii^Q  gQii  Qf  these  thirty  acres,  being  parcel  of  the  port,  an 
information  of  intrusion  was,  as  directed  out  of  the  Ex- 
chequer Chamber,  preferred  against  the  Mayor  and  Com- 
monalty of  PlymoutL  The  defendants  pretended  title  to 
it  as  parcel  of  the  town  of  Plymouth,  and  showed  usage 
to  have  had  certain  customs,  called  land-leave,  terrage,  &c. 
But  these  referred  to  the  shore,  rather  than  to  the  place 
in  question.  They  alleged  it  was  also  within  the  limits  of 
their  charter,  and  that  they  exercised  jurisdiction  of  their 
courts  there;  both  which  were  admitted.  But  it  was  in- 
sisted upon,  that  the  soil  itself  was  excepted  as  parcel  of 
the  castle  of  Trematon,  and  divers  other  evidences  were 
insisted  upon  for  the  town.  On  the  other  side,  it  was 
shewed  that  the  king  had  used  to  have,  in  right  of  his 
duchy,  in  the  place  in  question,  anchorage,  busselage,  fish- 
ing, and  the  rents  of  fishers,  and  divers  other  port  duties 
that  savoured  of  the  soil,  as  appeared  by  divers  accounts 
of  the  duchy,  divers  records  mentioning  Pola  de  Sutton 
was  parcel  of  Trematon,  several  leases  made  by  the  king's 
progenitors,  of  aqua  et  Pola  de  Sutton,  and  some  to  the 
town  itself,  or  to  some  in  trust  for  them,  and  divers  other 
weighty  evidences  for  the  propriety  of  the  soil  of  Sutton's 
Pooles  being  the  very  harbour  itself,  and  belonging  to 
Trematon ;  and  accordingly,  a  verdict  given  for  the  king, 
M.  16  Car.  2,  in  Scaccario,  after  seven  years'  evidence." 
And  then  the  learned  author  of  this  work  proceeds  to  state, 
that,  *^  I  have  mentioned  this  rather,  because,  first,  here 
the  very  interest  of  the  port,  and  water,  and  soil,  and  port 
duties  themselves,  were  claimed  and  recovered  by  the 
Crown,  not  upon  any  prerogative  title;  for,  if  it  had  been 
so,  it  would  have  passed  to  the  town  of  Plymouth,  being 
within  the  precincts  of  their  incorporation  and  grant,  and 
then  the  exception  of  Trematon  had  not  been  available,  but 
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ais  parcel  of  and  belonging  to  a  manor  that  was  formerly        1849. 
a  subject's.    Secondly,  though  the  king  hath  prim&  facie  a      nuu  or 
right  to  ports  of  a  royal  franchise,  yet  the  accession  of  this      B*^^«>" 
manor  to  the  Crown  did  not  sever  the  interest  of  the  port  Mayor,  &c  o» 

HWAKSIA. 

from  the  manor,  no  more  than  in  case  of  a  fair  or  market 
appendant  by  prescription ;  for  if,  by  the  accession  to  the 
Crown,  it  had  been  divided  from  the  castle  or  manor,  it 
could  not  have  passed  without  special  words  to  the  prince, 
as  it  plainly  did  here;  as  the  port  was,  by  prescription, 
parcel  of  the  castle  of  Trematon,  so  it  continued  parcel  not- 
withstanding the  accession  thereof  to  the  Crown,  by  the 
death  of  the  Earl  of  Cornwall  without  issue;  and  it  passed 
together  with  the  castle,  by  the  general  grant  of  it,  as  a 
leet  or  market,  or  any  other  parcel  or  appendant;  and  so 
not  like  those  flowers  of  the  Crown  which  are  rendered 
disappendant  by  accession  to  the  Crown,  as  waife,  stray, 
&c.    y.  9,  K  Caa  Abbatis  de  Strata  Marcella." 

It  is  to  be  observed,  that  in  the  preceding  grant  there  is 
no  special  mention  whatever  of  the  water  or  port  belong- 
ing to  it;  and  yet  this  grant  carried  the  sea  shore;  in  fact, 
that  case  and  the  present  are  not  distinguishable.  It  is 
conceded  that  the  plaintiff  has  proved  that  the  seaward 
boundary  of  the  land  of  Gower  was  the  low  water  mark,  in 
the  spot  in  question.  The  question  is,  in  fact,  reduced  to 
this,  namely,  whether  or  not  the  sea  shore  is  parcel  of  the 
land  of  GK)wer.  The  sea  shore  is  parcel  of  the  solid  soil  of 
the  county.  It  does  not  belong  to  the  king  as  a  prerogative 
franchise,  but,  as  Lord  Hale  puts  it,  to  the  various  waste 
domains  of  the  Crown.  There  is  a  presumption  of  law  in 
favour  of  the  Crown,  but  it  is  a  presumption  only  (a). 
There  is  nothing  mystic  in  the  term  "  sea  shore."  In  Ba- 
con's Abr.,  "  Grants,"  the  rule  is  even  more  favourably  laid 
down  in  favour  of  the  plaintiff.  It  is  merely  a  presump- 
tion of  law  in  favour  of  the  lord  of  the  manor,  that  the 

(a)  See  Hale,  ch.  4,  p.  10. 
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1849.        boundaries  of  grants  are  presumed  to  be  bigh  water  mark 

DuKi  ov      The  presiunption  of  law  is,  that  the  sea  shore  is  not  parcel 

BAuroBT      ^£  ^  manor,  and,  not  being  so,  it  is  like  any  other  miap- 

Matob,  Ac.  or  propriated  land,  which,  by  the  original  right  of  the  Crown, 

is  Tested  in  it  as  part  of  the  soil  of  England  which  the 
Crown  has  not  parted  with.  But  the  instant  that  the  sea 
shore  is  shewn  by  evidence  to  be  within  the  ambit  of  the 
manor,  the  presumption  is  changed  in  favour  of  the  lord 
of  the  manor,  and  the  waste  on  the  sea  shore  is  as  much 
the  property  of  the  lord  of  the  manor  as  any  other  piece  of 
inland  waste.  [They  also  referred  to  Sir  J.  Davys's  Rep. 
p.  55,  and  also  to  the  Barclay  case,  Harg.  34.]  In  the  case 
of  Chad  V.  Ttl8ed{a),  the  judgments  of  the  learned  Judges 
may  be  referred  to,  to  shew  that  the  proposition  was  con- 
sidered to  be  clear,  that  *'  where  a  grant  of  remote  anti- 
quity contains  general  words,  the  best  exposition  of  such 
a  grant  is  long  usage  under  it''  [Parke,  R — ^That  is 
agreeable  to  what  Lord  EUenborough  sAys,  in  Wdi  v. 
Hornby  (6),  that,  "  however  general  the  words  of  the  an- 
cient deeds  may  be,  they  are  to  be  construed,  as  Lord 
Coke  says,  by  evidence  of  the  manner  in  which  the  thing 
has  been  always  possessed  and  used."  If  this  were  not  so, 
there  would  be  no  mode  of  shewing  whether  the  thing 
granted  was  parcel  of  the  manor  or  not]  It  is,  therefore, 
clear  that  the  direction  was  right;  and,  as  the  sea  shore 
in  question  is  parcel  of  the  land  of  Gower,  the  plaintiff 
is  as  fully  entitled  to  it — [They  also  referred  to  PerraU 
V.  Bryant  (c).!^ 

The  Court  then  called  upon 

The  AUomey-Oeneraly  ChiUon,  Orove,  and  Benson,  to 
support  the  rule.^ — The  question  to  be  considered  is,  what 
is  the  nature  of  the  title  of  the  Crown  to  the  land  be- 
tween high  and  low  water  mark.     It  has  been  contend- 

(a)  2  B.  A  B.  403,  (6)  7  East,  109.  (<?)  2  Y.  A  C.  61. 
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ed,  that  it  belongs  to  the  Crown  simply  as  part  of  its  pos-  1849. 
sessions,  in  the  same  way  as  the  wastes  of  a  manor;  and  for  dvu  of 
this  position.  Lord  Hale's  treatise  has  been  cited.  It  is,  Bbaufokt 
however,  laid  down  in  Comyn's  Digest,  "  Praerogative,"  Match,  fto.  o» 
that  the  Crown  has  the  land  between  high  and  low  water 
mark,  not  as  part  of  the  tangible  possessions  of  the  Crown, 
but  by  prerogative.  Thus  (D.  61),  ''  land  derelict  by  the 
sea  belongs  to  the  king  by  his  prerogative;  for,  when  the 
dominion  and  soil  of  the  British  sea  belong  to  him,  the 
derelict  land  by  consequence  shall  be  his."  And  various 
other  citations  are  made  to  the  same  effect  If,  then,  as  is 
now  contended,  the  sea  shore  is  the  property  of  the  Crown 
by  reason  of  prerogative,  it  is  clear  that  it  could  only  be 
granted  by  express  words.  It  may  be  admitted,  that  the 
direction  would  not  have  been  open  to  objection  if  the 
learned  Judge  had  left  it  to  the  jury  to  say  whether  the 
property  had  not  passed  by  a  lost  grant;  but  the  ques- 
tion was  not  so  deft  to  them.  [Parke^  R — If  any  portion 
of  the  sea  shore  would  pass  by  the  term  "  terra,'"  cadit 
qiuestia  Aldersan,  R — It  lies  upon  you  to  prove,  not  that 
it  might  not  have  passed,  but  that  it  could  not  have  pass- 
ed.] Between  subject  and  subject,  that  term  might  be 
sufficient— or,  indeed,  the  word  manerium  or  dominium; 
bat  the  question  is  different  with  respect  to  the  Crown. 
It  is  admitted,  as  laid  down  by  Lord  HcUe,  that  where  the 
lord  of  the  manor  is  found  in  exercise  of  the  right  of  wreck, 
it  is  strong  evidence  that  the  Crown  has  granted  the 
manor  and  shore  in  the  way  in  which  the  Crown  could 
grant  them;  but  it  is  only  evidence;  it  does  not  prove  that 
the  word  "  manor'"  could  pass  the  sea  shore.  It  is  therefore 
submitted,  that  the  direction  was  wrong. — [They  referred 
to  the  Attorney-General  v.  Sir  Edward  Fa/rmen's  case  (a), 
aad  to  Harg.  note  to  Co.  Litt  261.  a.] 

Pollock,  C.  R — ^We  are  all  of  opinion  that  the  sum- 

(a)  2  Lev.  171. 
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ming  up  of  the  learned  Judge  waa  quite  coireci  The 
learned  Judge  told  the  jury  that  the  plaintiff's  case  was, 
that  he  was  entitled  to  the  ground  between  high  and  lov 
'  wat«r  mark,  as  part  of  His  seignioiy  of  Qower;  that  he  re- 
lied, first,  upon  the  documentaiy  title,  but  that  he  (the 
learned  Judge)  was  of  opinion,  on  referring  to  the  docu- 
mentary evidence,  that  it  did  not  necessarily  carry  the  title 
&om  the  Crown  to  the  Duke;  that  the  jury  must  look  at 
all  the  evidence  in  the  case,  and  say  whether  they  thought 
that,  either  by  grant  or  prescription,  the  property  had 
passed  from  the  Crown  to  those  whose  estate  the  Duke 
now  had.  Four  questions  were  then  left,  to  the  juiy,  to 
which  their  answers  are  subjoined ;  the  first  only  of  which 
IS  material  to  the  present  inquiTy.  That  question  was, 
"whether  the  land  between  high  and  low  water  mark  was 
part  of  the  seigniory  of  Gower;"  to  which  the  jury  said 
"Yes."  The  question  is,  whether  the  direction  given  by 
the  learned  Judge  is  a  proper  mode  of  directing  the  jtiry. 
It  appears  to  me  to  be  unobjectionable.  In  substance  it 
is  this; — There  is  a  grant  of  the  seigniory  of  Gower.  What 
is  the  seigniory  of  Gower?  The  learned  Judge  says,  you 
cannot  define  the  seigniory  of  Gower  merely  from  those 
words.  You  cannot  say  that  the  spot  which  the  plaintiff 
ctiums  is  his,  as  being  part  of  the  seigniory  of  Gower,  merely 
from  those  words.  But  if  by  usage,  which  is  of  so  long  stand- 
ing, that  we  may  presume  it  to  be  contemporaneous  with  the 
grant  itself,  the  sea  shore  in  question  has  always  been  con- 
sidered to  be  part  of  the  seigniory  of  Gower,  then  you  will 
take  the  grant  and  the  usage  tt^ther,  or,  in  the  language 
of  the  learned  Judge,  "looking  at  all  the  evidence  in  the 
cause," — not  the  documentary  evidence  alone  (which  he 
expressly  tells  the  jury  does  not  necessarily  carry  the  right 
of  the  Crown),  but  looking  at  the  grant,  coupled  with  the 
usage,  you  are  to  form  your  own  opinion.  I  think  that 
direction  is  perfectly  correct,  and  that,  so  far  as  it  relates 
to  this  matter,  the  rule  must  be  discharged. 
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Pabke,  R — I  am  of  the  same  opinion.  I  think  the  1B49. 
learned  Judge  was  perfectly  correct  in  all  he  said  to  the  Dvks  or 
jury  upon  this  subject  This  is  a  grant,  in  the  time  of  King  *^^»oet 
John,  of  Terra  de  Grower.  It  does  not  purport  to  create  Matob,  &c  o» 
for  the  first  time  a  new  manor  or  franchise,  but  to  convey 
whatever  belonged  to  the  Terra  de  Gower  at  that  time.  The 
word  "  terra  "  may  embrace,  as  appears  from  the  authori- 
ties cited  by  Mr.  James,  as  much  as  the  word  "  manor  "  may. 
The  authorities  are  clear,  that  the  sea  shore  may  be  parcel 
of  the  manor;  as  such  it  was  taken  by  Lord  Haley  and  by 
Lord  Cokey  in  Sir  Henry  Constable's  case.  In  Hargrave's 
Law  Tracts,  page  12,  he  gives  the  same  rule,  that,  in  point 
of  practice,  the  sea  shore  is  taken  and  treated  as  part  of 
the  adjoining  manor.  By  a  grant  of  the  manor,  everything 
would  pass  which  is  parcel  of  the  manor.  The  only  ques- 
tion is,  whether,  it  being  uncertain  how  much  constituted 
the  Terra  de  Gower  at  the  time  in  the  reign  of  King  John, 
modem  usage  may  be  made  use  of  as  evidence  to  shew 
what  was  comprised  within  the  limits  of  the  manor;  that 
is,  what  was  the  boundary  of  the  manor,  both  upon  the 
land  side  and  sea  side.  Unquestionably,  if  evidence  may 
be  given  to  shew  what  was  the  boundary  of  the  manor 
upon  the  sea  side,  the  evidence  here  shews  that,  in  point  of 
fact,  the  manor  in  the  hands  of  the  Crown,  and,  possibly, 
in  the  hands  of  a  subject  before,  was  actually  bounded  by 
the  then  line  of  demarcation,  namely,  the  low  water  mark. 
All  modem  usage  to  that  effect  is  evidence  to  shew  what 
was  the  meaning  of  the  grant  I  have  no  doubt  that  all 
ancient  documents,  where  a  question  arises  as  to  what 
passed  by  a  particular  grant,  can  be  explained  by  modem 
usage.  I  think  the  jury  were  properly  instructed  in  this 
case,  to  inquire,  from  modem  usage,  whether  the  limit  of 
the  Terra  de  Gower  was  or  was  not  the  low  water  mark  of 
the  sea  shore. 

Alderson,  B. — I  am  of  the  same  opinion.    It  is  clear 


i 
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1849.        from  the  authorities,  that  the  land  between  high  and  low 

DrKs  or      water  mark  may  be  part  of  the  manor,  and,  if  so,  may  be 

Beawbt     granted  by  the  person  who  grants  the  manor:  so,  here,  if 

Mayor,  &c.  of  the  evidence  shews,  that,  before  the  time  of  the  gnait 

Terra  de  Gower  included  the  land  between  high  and  low 
water  mark,  it  is  quite  clear  that  a  subject  may  hold,  not 
only  the  lands  granted  between  high  and  low  water  mark, 
but  he  might  have  held  below  water  mark ;  for,  acconUng 
to  the  passage  in  Lord  Hale,  which  is  cited  by  Mr.  Justice 
Hohroyd  in  the  case  of  Bhindell  y.  CatteraU,  that  is  good 
law. 

Rolfs,  R — I  am  entirely  of  the  same  opinion;  and  in- 
deed, I  think  the  AUomey-Chneral  admits  that  the  riding 
was  quite  correct,  when  the  learned  Judge  told  the  jury 
this: — '*  The  terms  of  the  grant  do  not  necessarily  include 
the  sea  shore,  but  they  may  include  it  if  the  other  evi- 
dence in  the  cause  would  lead  you  to  suppose  that  they 
did  include  it"  The  Attomey-Oeneral  says,  it  may  in- 
clude the  sea  shore,  but  only,  as  he  says,  in  one  particular 
way,  namely,  if  it  originally  belonged  to  the  subject  and 
came  to  the  Crown  as  parcel  of  the  manor,  and  the  Crown 
re-granted  it  There  is  nothing  in  the  ruling  inconsistent 
with  that;  all  the  learned  Judge  says  is  this,  terra  may,  in 
point  of  law,  include  it;  and  you  must  look  to  all  the  facts 
of  the  case,  and  see  whether  they  shew  that  it  did  or  did 
not 

The  other  points  in  the  case  were  then  discussed,  and, 
with  respect  to  those  questions  also,  the  rule  was  dis- 
charged. 

Rule  discharged 


■ 


J 
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DOBBS  V.  PeNN.  ^^'  27. 

vyASE  for  the  infringement  of  a  patent — ^The  declara-  A  patent  grant 

,  .  1  •      .  1.  in  .    .    J    .  1     -  Ai         1    •        ed  to  A.,  for 


tion,  which  was  in  the  usual  form,  stated,  that  the  plain-  « improyemento 
tiff  was  the  inventor  of  "  certain  improvements  in  the  ^of  rf^r*^ 
construction  of  racks  and  pulleys  for  window  blinds  and  «»d  pulleys  for 

.  window  blindfl 

other  useful  purposes,''  for  which  he  had  obtained  letters  and  other  luefol 

patent  (profert).  The  declaration  contained  several  breaches  ddMc^ninga 

for  allied  infringement  of  the  pkintiff 's  patent    The  de-  ^l^^^ 

fendant,  after  craving  oyer  of  the  letters  patent  and  speci-  oonttnictuig 

them  in  a  par* 

fication,  pleaded  (inter  alia)  that  the  plaintiff  was  not  the  ticuiar  manner 
first  inventor;  that  her  Majesty  made  the  letters  patent,  mctaTto^eT^ 
confiding  in  a  representation  and  su^estion  of  the  plain-  ^^^*ti!^ 
tiff,  which  was  false  and  untrue,  and  her  Majesty  was  puUey  in  the 
misinformed  and  misled;  that  the  invention  was  not  new  ing  the  knob  of 
as  to  the  public  knowledge,  use,  and  exercise  thereof;  on*w^f ^c^ 
that  the  gift  or  grant  of  licence,  &a,  was  not  a  grant  of  ^^^^I"^^^^^' 
privilege  of  the  sole  working  of  any  manner  of  manufieu^  screwing  a  piece 
tnre.    The  plaintiff  replied  to  these  pleas  by  traversing  to  slide  within 
them  respectively,  and  upon  those  replications  issues  were  S^tS'^^rf'* 
joined.    The  defendant  pleaded,  lastly,  not  guilty,  upon  tiw  fiame;  by 
which  issue  was  joined.  the  pulley  ipin- 

At  the  trial  of  the  cause,  before  PaUeson,  J.,  at  the  last  ^^j  ^^ 
Spring  Assizes  for  the  county  of  Stafford,  it  appeared  that  g  *^*  ^^ 
the  plaintiff  was  a  manufiEu^turer  of  window-blind  pulleys,  previouaiy 
carrying  on  that  business  at  Wolverhampton,  and  that  the  the  same  obj^ 
defendant  carried  on  the  same  business  at  Birmingham,  r^^iarme- 
and  that  the  action  was  brought  for  the  alleged  infringe-  ^^diti^*** 
ment  by  the  defendant  of  a  patent,  which  the  plaintiff  had  merely  of  a 
obtained  in  the  year  1838,  and  of  which  patent  the  follow-  metEa,^caiied  an 
ing  specification  was  given  in  evidence: — "  I  the  said  Wil-  J^dhwoSkod 
liam  Dobbs  do  hereby  declare,  that  the  nature  of  my  said  j'ltside  the 

*'  '  ''  frame;  bat  the 

specification 
itited,  that  the  polleyi  might  be  made  without  the  escutcheon: — Held,  that  the  two  patents  were 
whitMtiany  the  same  as  to  one  of  the  things  daimed,  and  therefore  that  A.'s  patent  was  void. 
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1849.  inyention,  and  the  manner  in  which  the  same  is  to  be  per- 
formed, are  particularly  described  and  ascertained  in  and 
by  the  following  description  thereof,  reference  being  had 
to  the  drawings  hereunto  annexed,  and  to  the  letters  and 
figures  marked  thereon;  (that  is  to  say)  my  improvements 
in  the  construction  of  what  are  called  rack  pulleys,  for 
giving  tension  to  the  cords  of  roller  window-blinds,  consist 
in  a  novel  mode  of  manufacturing  the  boxes,  cases,  or 
frames,  in  or  upon  which  the  tension  pulley  slides;  and 
also  in  a  method  of  confining  the  pulley  in  the  box,  case, 
or  frame,  by  means  of  a  screw,  when  the  cord  has  been 
drawn  to  its  required  tension.  In  preparing  the  racks  for 
the  pulleys — that  is,  the  boxes,  cases,  or  frames,  in  or  upon 
which  the  pulley  is  to  slide — ^instead  of  casting  from  mol- 
ten metal  these  boxes,  cases,  or  frames  in  the  required 
form,  or  of  bending  up  the  edges  of  plates  by  hammering, 
in  the  manner  which  has  been  heretofore  commonly  prac- 
tised, I  produce  the  boxes,  cases,  or  frames  from  flat,  thin 
sheet  metal,  by  the  operation  of  drawing,  in  a  manner 
nearly  resembling  that  in  which  metal  tubes  are  finished 
at  a  draw  bench.  I  first  cut  from  a  thin  plate  or  sheet, 
by  means  of  shears  or  otherwise,  suitable  strips  of  flat 
metal,  and  after  slightly  bending  up  the  end  of  each 
strip,  pass  it  as  at  A,  in  the  accompanying  drawing  (fig. 
8),  and  through  a  hollow  frustrum  of  a  cone,  shewn  at 
R  As  the  strip  proceeds  through  the  hollow  cone,  its 
edges  are  gradually  bent  inwards;  and  after  passing  the 
smaller  end  of  the  cone  and  through  a  suitable  hole 
in  the  steel  plate  C  (shewn  .detached  in  front  view  at 
fig.  2),  the  strip  comes  out  in  a  partial  tubular  shape,  as  at 

D.  When  this  has  been  done,  the  tube  must  be  annealed 
and  scoured,  and  then  slipped  on  to  a  steel  rod  or  mandril, 

E,  of  the  form  in  which  the  box,  case,  or  frame  is  desired 
to  be  made,  which  rod  and  tube  together  are  to  be  passed 
into  a  properly-shaped  hole  in  another  steel  plate  (a  front 
view  of  which  is  shewn  at  F,  fig.  3).    This  plate  is  then 
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pheed  an  m  canr  mh:^  ari  ibe  csd  of  the  rod  Jiai  mbe 
£,  taken  haic  of  :x  &  mir  C'f  saitar-Ie  loeis.  G  >bevii  at 
fig:  4*.  C^  a  scSr^i  fjpoe  being  a^-^aed  by  a  draw 
duun  xc»  iiie  ^M^-ft^*^  •u£  tbe  pliets»  the  lod  aod  mbe  aj« 
dza:v]i  xhrim^  iht  ;^e  asd  delireivd  on  the  oppoate 
side,  as  St  H.  ia  the  £:ix^a«d  di^ie  reqizired.  Tht  cf»ttt 
tube  t^niE  jrc^ujed  s  then  to  be  slipfied  off  the  i\>d  or 
TMjJtfTI  aai£  csst  ^.  irto  suitable  lengths,  for  con^txrtin^ 
SFFecil  zac^  &a:»es.  1>^xe^  or  cases  for  the  siid^rs  of  the 
tcDsiaD  pclk^  10  act  in  or  upon;  and  th^  ends  uut  be 
tarTiiiinf»d  «shfc.j>n3.  az^i  stamped  as  usuaL  and  made  to  ap- 
pear ae  at  fir.  5.  If  f^*iing  puHeys  ^as  shewn  in  the  section 
It  fi^  €  sbcniid  be  required  to  act  in  these  boxes,  thej 
WMT  ead  haTTc  a  series  of  ratchet  teeth,  &  formed  up  the 
middle  of  tbe  back  plate  by  means  of  a  rolling  indented 
die,  cr  bj  any  other  oniinarr  or  oonToiient  apparatus; 
hat  I  pKfer  leaTine  the  back  plain,  and  adopting;,  instead 
of  the  sfving  catch,  my  impiored  screw  fastening  in  the 
wMtmrr  about  to  be  explained.  !Rg.  7  represents  sec* 
tioiial  Tiews  of  fig.  5.  c  c,  in  eadi  of  these  figures^  shews 
the  front  edges  or  flanges  of  the  box,  case,  or  fiame.  d  is 
the  tensaMi  poUey,  fitted  loosely  upon  a  stad,  e  e»  which 
stad  is  screwed  into  a  block,  clamp,  or  sliding  plate,  F» 
behind  the  flanges  of  the  box.  When  the  pulley  has 
been  drawn  down  sufficiently  &r,  to  put  the  cord  Q 
^  the  roller  blind  in  proper  tension,  the  knob  or  rose 
head  of  the  stud  £  is  to  be  tamed  up,  so  as  to  draw  up, 
by  means  of  its  screw,  the  block,  damp,  or  plate  F,  tight 
»^m«±  the  back  part  of  the  flanges,  which  will  cause  the 
dhump  and  stud  of  the  pulley  to  remain  firmly  fixed  in 
their  position  in  the  frame,  and  thereby  retain  the  pulley 
or  tension ;  but  it  may  be  readily  released  and  the  tension 
of  the  cord  relaxed,  by  turning  the  screw-stud  £  in  the 
c^vposite  direction.  Haying  now  described  my  inyention, 
and  the  manner  of  carrying  the  same  into  effect,  I  desire 
it  to  be  understood  that  I  do  not  intend  to  confine  myself 
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^849.^  to  any  particular  forms  of  boxes,  cases,  or  frames  for  sup- 
porting the  tension  pulleys  for  roller  blinds,  but  I  claim 
the  making  of  such  boxes,  cases,  or  frames,  by  means  of 
drawing  strips  of  thin  metal  through  a  cone,  and  through 
a  draw-plate,  in  the  manner  in  which  metallic  tubes  are 
usually  finished ;  and  also  the  adaptation  of  tubes  so  made, 
as  boxes,  cases,  or  frames  for  the  slides  of  bell-pulls  and 
other  useful  purposes;  and  I  farther  claim  the  contriyance 
for  fixing  the  stud  of  the  pulley  by  means  of  a  clamp  and 
screw,  as  above  described/' 

Much  evidence  was  adduced  on  the  part  of  the  plaintiff, 
to  show  the  utility,  &c.,  of  the  invention,  and  of  its  in- 
fringement by  the  defendant  On  the  part  of  the  defend- 
ant it  was  contended,  that  the  patent  was  bad,  as  being 
too  large,  as  regarding  the  daim  of  the  adaptation  of  the 
article  of  drawn  metal  tubes  (a  well  known  article)  to  the 
cases  of  window-blind  pullies,  and  other  useful  purposes. 
Evidence  was  adduced  to  shew,  that  drawn  open  tubes 
had  been  used  for  many  purposes  anterior  to  the  date  of 
the  plaintiff's  patent.  It  was  abo  contended,  that  the 
patent,  so  far  as  it  related  to  the  fixing  of  the  pulley  by  the 
screw,  was  substantially  the  same  as  one  patented  by  a 
person  of  the  name  of  Bayley,  in  1810;  and  in  support  of 
this  objection,  the  following  specification  of  Bayley's  pa- 
tent was  given  in  evidence: — ''I  do  hereby  describe  and 
ascertain  the  nature  of  my  said  invention,  and  that  my 
first  and  principal  improvement  is  the  application  of  a 
screw  (instead  of  a  rack  and  spring)  to  the  movable  part 
or  slide  in  any  sliding  pullies  for  window-blinds,  and  all 
other  purposes  for  which  they  may  be  used,  by  the  action 
or  revolving  of  which  the  slide  may  be  moved  up  or  down, 
or  be  kept  firmly  fixed  at  any  height  within  the  frame 
or  case;  and,  I  hereby  declare,  that  the  plan  or  description 
thereof,  drawn  in  the  margin  of  these  presents,  is  composed 
of  the  following  particulars;  (that  is  to  say)  No.  1,  a  frame 
or  case,  made  hollow,  to  receive  slide  No.  2,  and  which 
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frame  of  case  is  to  be  affixed  to  the  ^ndow-frame,  or  1849. 
other  situation  where  it  may  be  applied.  No.  2,  a  slide, 
to  fall  into  the  hollow  part  of  No.  1,  and  pierced  at  each 
end  for  the  points  of  escutcheon  or  collar.  No.  6  to  pass 
through,  and  also  pierced  in  the  centime  for  screw  No.  3 
to  pass  through;  and  which  slide,  with  a  small  cog,  is 
tneant  to  run  from  A  to  A.  No.  8,  a  screw,  with  or  with- 
out a  nut,  brazed  or  soldered  firmly  on  or  near  its  centre, 
to  pass  through  the  hole  drilled  in  the  centre  of  slide  No. 
2;  and  which  screw  I  make  either  to  act  at  one  of  the  ex- 
treme points  B  B,  or  at  or  near  the  centre,  where  the 
action  is  concealed  by  the  escutcheon  or  collar;  and  I  make 
the  screws  to  act  either  by  a  regular  or  inverted  motion, 
and  to  repel  or  attract  the  slide  or  escutcheon,  as  I  wish  it 
No.  4,  a  nut,  soldered  on  the  end  of  No.  3,  at  G,  with  a 
small  cog  on  one  part  of  it  to  prevent  the  screw,  on  re- 
leasing the  slide,  escutcheon,  or  collar,  from  revolving  too 
far  back.  No.  5,  a  nut,  to  fix  at  or  near  the  centre  of  screw 
No.  3,  and  upon  which  centre  nut  I  sometimes  turn  a 
screw,  which  acts  within  another  screw,  which  I  term  the 
female,  and  which  female  screw  is  concealed  within  the 
escutcheon,  as  referred  to  in  drawing  No.  6  (fig.  4,  No.  6). 
Figs.  1,  2,  3,  and  4,  an  escutcheon  or  collar,  with  or  with- 
out a  shoulder,  to  fasten  by  its  joints  on  No.  2,  amib  td 
bear  or  rest  on  frame  or  case  No.  1.  No.  7,  a  pulley  or 
bowl,  round  which  a  cord  or  line  is  to  run,  to  draw  up  the 
bliiid  or  curtain,  and  through  the  centre  of  which  a  hole 
is  drilled,  to  make  it  perform  its  revolutions  round  the 
spindle  part  of  screw  No.  3.  No.  8,  a  knob  nut,  or  thumb- 
piece,  which  fixes  on  the  end  of  screw  No.  8,  at  D,  and 
which,  by  turning,  presses  the  nut  brazed  on  No.  8  against 
the  escutcheon  slide  or  frame,  and  by  that  means  prevents 
the  slide  from  moving  up  and  down  the  frame  or  case; 
and  I  sometimes  make  my  sUding  pulUes  without  an  es- 
cutcheon, in  which  case  the  nut  brazed  on  the  centre  of 
No.  3  presses  against  the  frame  or  case;  and  I  make  the 

ff2 


432  EXCHBQUEB  REPORTS. 

1849.        several  parts  of  mj  said  inyention  of  brass,  iron,  tin,  oop- 
DoBB0        P^^9  o^  ^^7  other  metal,  or  any  composition  of  metals." 


V. 

Pmr. 


Under  the  direction  of  the  learned  Judge,  the  plamtiff 
had  a  verdict,  with  40«.  damages. 

TcU/aurd,  Serjt.,  subsequently  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection,  and  of  the 
verdict  being  against  the  evidence,  when  he  again  raised 
the  same  objections  to  the  validity  of  the  plaintiff's  pa- 
tent, viz.,  that  the  claim  was  too  large,  and  that  the  in- 
vention was  not  new,  as  being  in  one  respect  identical 
with  that  of  Bayley. 

Against  this  rule  cause  was  shewn  in  last  Hilary  Tern 
(January  23  and  25)  by 

Oodsofiy  Oray,  and  Wdde. — ^They  contended,  in  the  first 
place,  that  the  plaintiff's  invention  differed  materially 
from  that  of  Bayley's,  inasmuch  as  the  plaintiff's  pulley 
was  simpler,  as  consisting  of  fewer  parts,  and  that  it  was 
better  and  cheaper  than  Bayle/s;  and  secondly,  that  the 
claim  as  to  the  boxes  or  cases  of  the  pulleys  was  not  solely 
or  merely  for  the  mode  in  which  these  boxes  were  draim, 
but  for  that  method  coupled  with  their  adaptation  to  the 
present  article,  admitting  the  particular  form  of  the  boxes 
to  be  immaterial,  and  not  to  be  claimed  as  any  part  of  the 
plaintiff  s  invention. 

The  following  cases  were  cited  in  the  course  of  the  ar- 
gument: Rnssdl  y.  Cowley  (a),  Lewis  y.  Marling  (b%  Minr 
ter  V.  WeUe  (o),  Haworih  v.  HardcaeUe  (d),  and  CroM  y. 
Price  (e).  Upon  the  latter  case  the  Lord  Chief  Baron 
observed,  that  the  decision  might  be  put  upon  the  ground 

(a)  1  Or.  M.  <k  R.  864.  (c)  1  Gr.  M.  &  B.  505. 

(b)  4  C.  ds  P.  52;  /S.  C,  10  B.  <k        (d)  I  Bing.  N.  C.  182. 
C.  22.  (e)  4  M.  d^  G.  580. 
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that  the  patent  produced  a  new  result — ^that  the  metal  1849. 
produced  was  a  new  metal;  and  Parke,  B,,  observed,  that 
upon  that  ground  he  could  understand  the  decision,  al- 
though before  he  had  entertained  serious  doubts  as  to  the 
correctness  of  it  The  Court  intimated  that  they  would 
consult  the  learned  Judge  on  the  mal^ter  then  before  the 
Courts  and  would,  if  necessary,  hear  the  learned  counsel 
in  support  of  the  rule. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  (without  calling  on 
Talfaurdj  Serjt,  and  Phipson,  to  support  the  rule)  deli- 
vered by 

Parke,  B. — This  case,  which  is  an  action  for  the  in- 
fringement of  a  patent,  came  before  us  on  a  motion  for  a 
new  trial,  on  the  ground  of  misdirection.  The  cause  was 
tried  before  my  brother  Po^^eson,  at  Stafford,  and  a  verdict 
was  given  for  the  plaintiff  on  all  the  issues;  there  being 
several  pleas,  raising  questions  as  to  the  sufficiency  of  the 
specification,  and  the  novelty  of  the  invention,  as  well  as 
the  pirating  the  invention  by  the  defendant 

The  patent  was  for  improvements  in  the  construction 
of  racks  and  pulleys  for  window-blinds;  and  by  the  spe- 
cification the  improvements  were  thus  described: — [His 
Lordship  read  the  plaintiff's  specification.]  One  of  those 
improvements  is  distinctly  claimed  to  be  the  contrivance 
for  fixing  the  stud  of  the  pulley  by  means  of  a  clamp  and 
screw,  as  directed  by  the  former  part  of  the  specification. 
This  screw  fastening  is  described  in  fig.  7. 

Two  objections  were  made  by  my  brother  Talfourd; 
one  was,  that  the  mode  of  making  the  slides  of  drawn 
metal  could  not  be  the  subject  of  a  patent,  on  which  it  is 
unnecessary  for  us  to  say  anything;  for  the  other,  which 
was,  that  part  of  the  alleged  invention  was  not  new,  is,  we 
think,  insuperable. 
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184a  A  person  of  the  name  of  Bajley  had  in  1810  obtained 

a  patent  for  sliding  pulleys.  The  invention  vas  described 
in  the  specification  as  the  application  of  a  screw,  instead 
of  a  rack  and  spring,  to  the  movable  part  or  slide  in  his 
sliding  pulleys  for  windov-blinds.  13ie  description  in  the 
specification  included  an  escutcheon,  bearing  on  the  out- 
side of  the  finune,  and  attached  to  a  slide  on  the  inside  by 
two  rivets  at  the  ends  of  it  Through  the  centre  of  the 
slide  passed  a  screw,  connected  with  a  knob  on  the  out- 
side of  the  frame;  and  on  the  screw,  on  the  outside  of 
the  frame,  was  placed  a  pulley.  This  piece  of  mechanism 
differed  in  two  respects  from  the  screw  claimed  to  have  been 
invented  by  the  plaintiff.  In  the  first  place,  the  plain- 
tiff's had  not  any  escutcheon,  and  consequently  no  rivets 
to  attach  it  to  the  slide,  and  no  perforations  in  the  slide 
to  receive  them ;  in  the  second,  the  screw,  instead  of  being 
screwed  into  the  slide  simply,  as  in  the  plaintiff's  patent, 
had  a  nut  or  washer  at  the  end  of  it  But  Bayley,  in  his 
specification,  says>  "  he  sometimes  makes  his  sliding  pul- 
leys without  aat  esctUcheon;  in  which  case  the  nut  hraaed 
on  the  centre  of  No.  3  (the  screw),  presses  against  the 
frame  or  case."  If  the  escutcheon  be  absent,  the  invention 
differs  firom  the  plaintiff's  in  no  one  respect,  except  in  the 
mode  of  attaching  the  screw  to  the  slide  by  means  of  a 
nut,  which  is  quit«  immaterial 

We  therefore  think  there  must  be  a  new  trial,  as  the 
part  of  the  invention  which  relates  to  the  screw  is  not 

new. 

Rule  absolute. 


w- 


HILABT  VACATION^   12  VICT.  436 

1849. 

Davis  v.  Dank^  ^^'  ^' 

X  RESPASS  de  bonis  asportatis,  for  taking  certain  fix-  An  anctioneer 

tures,  goods,  and  chattels  of  the  plaintiff. — ^Pleas,  first,  not  Soii™f  fiSra 

guiltj;  and  secondly,  that  the  fixtures,  &c.,  were  not  the  S^i^fo^^^Je 

plaintiff's  modo  et  forma:  upon  which  pleas  issues  were  pnrpoBeofieil- 

,  .   ,  ing  them,  the 

joined.    At  the  trial,  before  Rolfe^  B.,  at  the  last  Summer  purduuer  bemg 
Assizes  for  the  county  of  Stafford,  it  appeared  that  the  plain-  andie^ye 
tiff  was  an  auctioneer,  and  had  been  put  into  possession  of  a  *^?"'  **"  "®* 
certain  house  of  one  Deeley,  for  the  purpose  of  selling  in  non  m  will 
lots  certain  machinery  and  fixtures  attached  to  the  freehold.  de^braL  aspor- 
At  a  sale  which  subsequently  took  place  at  the  house,  the  ^Jj^*^*" 
defendant  bought  certain  lots,  which,  with  the  exception  ^^^ 
of  some  spouting,  valued  at  22b  15&,  were  at  that  time  affix- 
ed to  the  freehold.    According  to  the  conditions  of  sale, 
the  lots  were  to  be  paid  for  on  removal,  but  the  defendant 
detached  them  from  the  freehold  without  such  payment, 
and  claimed  to  set  off  their  value  against  a  debt  due  to  him 
firom  Deeley.   The  plaintiff  had  a  verdict  for  the  full  amount 
claimed,  leave  being  reserved  to  move  to  reduce  the  verdict 
to  the  sum  of  iL  15&,  being  the  value  of  the  spouting,  &c., 
which  was  not  attached  to  the  freehold,  if  the  Court  should 
be  of  opinion  that  the  plaintiff  had  not  such  a  possession 
of  the  fixtures  as  would  support  the  present  action. 

Whaideyj  on  the  part  of  the  defendant,  having  accord- 
ingly obtained  a  rule  nisi, 

Phipson  (with  whom  was  Tcdfourd,  Serjt.),  now  shewed 
cause. — ^This  action  is  maintainable.  The  plaintiff  was 
put  into  possession  of  the  house  for  the  purpose  of  sell- 
ing the  fixtures,  which  were  also  to  be  removed  from  the 
premises.  When  the  fixtures  were  severed  from  the  free- 
hold, the  plaintiff  had  such  a  special  property  in  them  as 


wi*ij1  si^ccn  ss.  ac^ia  ic  "  ■  njum  tts  reus  iiqporutis. 
TPzrix  K — H^ii  zzri  izinii:iii*«r  sxiia  &  Tti'iii  'ii'i  «  of  realnr 
a«  v;di  fitc*:?!  a^  *co:a  iff  rx:iz»  'i^iuifflm  fgggli,  for  an 
iiT^T  5:ot  V.  lie  w^kZ*  "  P*raac«  iiic.  tiss  v^«a  the  fix- 
are  str^ir^L  ht  bsoios  fc«ac5il  :iifjee  cf  trkea.    He 

n  tf-i*  f^'  '*«««  are  ocGiiaiiti  ir  lic  aiTCo  fc> 
T.Ss^z'T  s.  Pars<:f  tLe  pufcZLtrFf  ixn-vastc  see  tbatthe 
parrtiJLsers  redCTfi  iLe  rxMis.  a£.-i  paSi  f:-r  xhjom  on  le- 
■KnrjkL  Hie  fTegeni  cue  is  »:Cfrrbu  •rrr.ar  to  that  of 
S'r'*it%  T.  S*ar7tka*  s  .  wij^e  it  wjb§  ^^svi  teas  aa  aereeme&t 
to  sel!  zrrfwin^  tim^jer.  at  a  ccriazr  ince  per  f*:<«.  vas  Dot 
a  cry^tract  for  the  sale  of  lazii*.  teaessesrts.  or  berefita- 
mec:^  or  anj  interest  in  or  cc^rrrr.rr:  the  same,  vitimi 
the  mi^ning  of  the  4ih  sccd-:^  -jf  xht  Scatste  of  Fraads; 
but  that  it  vas  a  eootzact  for  the  sale  of  foods,  vaies.  and 
merchandises,  vithin  the  17th  sectfjo.  [Poric;  & — ^Ihe 
fixtures  were  not  placed  in  the  plaintiff  s  hands  aptit 
from  the  freehold.  Suf'poee  the  plaintiff  had  himself  de- 
tached the  fixtures,  and  the  owner  had  brcm^t  an  acdm 
of  trespass  aeainst  him;  what  could  he  hare  pleaded?  The 
auctioneer  has  possession  of  the  moTable  chattek,  b«it  not 
of  the  fixtures,  where  he  is  put  into  possession  for  the  pur- 
pose of  selling  them.  It  was  not  intended  that  he  dMnld 
remore  them].  There  are  some  strong  ofaeerfadons  in  the 
plaintiff's  faronr  in  the  case  of  BoydeB  t.  M'MiAad  r,. 
Parke,  BL,  there  says,  ^  Suppose  a  person  alters  a  house, 
and  serers  part  of  the  materiab  of  the  house:  cannot  the 
tenant  bring  trespass  de  bonis  asportatis  f  I  am  aware  that 
in  the  case  of  timber,  the  property  in  it,  whoi  seToed, 
Tests  in  the  landlord;  but  you  find  no  authority  that  the 
tenant  cannot  maintain  trespass  de  bonis  asportatb  again:^ 
a  stranger  who  has  severed  and  carried  away  the  materials 

(a)  2  Saund.  47  (a).  (5)  9  B.  A-  C.  561. 

(r)  1  Or.  M.  *  IL  179. 
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of  a  house.    The  tenant  has  a  special  property  in  the  house.''        1B4S^. 
Emerson  v.  Emerson  (a)  is  also  in  favour  of  the  plaintiff 
He  might  have  maintained  an  action  against  the  defend- 
ant for  goods  sold  and  delivered;  for  when  the  fixtures  are 
severed,  they  become  goods  and  chattels. 

WhateUy  and  Keating^  in  support  of  the  rule,  were  not 
called  upon. 

Parkb,  R — I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute.  There  is  no  doubt  as  to  the  law,  that  an 
auctioneer  has  a  special  property  as  bailee  in  goods  and 
chattels  which  are  put  into  his  possession  for  the  purpose 
of  sale,  whether  such  goods  and  chattels  be  in  his  own  rooms 
or  in  the  house  of  another  person.  The  case  of  Williams 
V.  MUlington  (6)  is  a  decision  to  that  effect  On  the 
ground  that  he  is  a  bailee,  he  may  maintain  trespass  de 
bonis  asportatis,  or  trover,  for  such  chattels.  But  is  he 
bailee  of  the  roof  of  the  house,  which  is  part  of  the  free* 
hold?  He  cannot  be  considered  to  have  such  a  possession 
of  the  house  and  fixtures  as  would  entitle  him  to  maintain 
an  action  of  trespass  quare  clausum  fregit  against  a  party 
for  an  injury  to  them;  and  that  is  conceded  to  be  so  by 
the  plaintiff's  counsel.  He  was  only  authorised  at  the  time 
of  his  employment  to  sell  the  right  of  detaching  and  re- 
moving  the  fixtures,  and  he  had  no  possession  of  them  as 
materials,  and  he  was  not  in  possession  of  the  fireehold. 
But  it  was  said  that  on  their  severance  they  were  bailed  to 
hiuL  That  depends  upon  the  question  whether  or  not  the 
real  owner  of  the  fixtures  ever  intended  that  the  plaintiff 
should  have  possession  of  them  afler  they  were  detached. 
The  evidence  is,  that  the  lots  were  to  be  sold  as  fixtures, 
which  the  purchaser  was  to  detach  and  remove.    The  evi- 

(a)  1  Vent.  187.  {h)  1  H.  Bl.  81. 
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IM^'  dence,  therefore,  is  opposed  to  the  plaintiff's  view  of  the 
question.  The  present  action,  therefore,  so  far  as  it  respects 
those  fixtures,  is  no  more  maintainable  than  an  action  of 
quare  clausum  fregit  would  be,  if  brought  for  the  remoyal  of 
growing  crops,  bj  an  auctioneer  who  has  been  directed  to 
sell  them.  The  plaintiff's  right  of  action,  therefore,  must 
be  confined  to  the  sum  of  2L  15&,  and  the  rule  must  be 
absolute  to  reduce  the  verdict  to  that  amount 

RoLFE,  B. — I  quite  concur  in  thinking  that  this  rule 
ought  to  be  made  absolute,  and  in  what  has  been  said  bj 
my  brother  Parke;  although  I  must  confess  that,  at  the 
trial,  I  was  inclined  to  think  that  the  plaintiff  might  be 
considered  to  be  in  possession  of  these  fixtures,  in  one  of 
two  ways,  either  absolutely  or  as  chattels,  that  is,  after  they 
were  severed.    But  if  he  had  been  in  possession  absolutely, 
he  would  be  entitled  to  maintain  an  action  of  quare  clau- 
sum fregit,  for  an  injury  to  the  realty,  which  it  is  admitted 
he  could  not  do.    With  regard  to  the  other  alternative,  it 
is  clear  that  it  was  never  contemplated  that  he  should  be 
in  possession  of  the  fixtures,  except  as  fixtures;  he  was 
merely  authorised  to  sell  the  right  of  detaching  and  remov- 
ing them.    The  rule,  therefore,  must  be  absolute. 

Rule  absolute  (a). 

(a)  PoUoek,  C.  B.,  and  Aldersm,  B.,  had  kit  the  Court. 


jy 
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FUTVOYB  v.   STEVBNa  *      * 


^EBT. — ^The  first  count  of  the  declaration  was  upon  a  To  an  action  of 
promissoiy  note  for  loOt,  made  to  the  testator  by  the  de-  common  counts, 
fendant    The  second  count  was  for  200/.,  for  money  due  ^^^^"^ 
on  an  account  stated  with  the  testator.    The  third,  for  ^  payment 

'  after  action 

2001.,  on  an  account  stated  with  the  plaintiff.  brought  in  the 

Third  plea,  to  the  sum  of  112.  5&,  parcel  of  the  debts  in  The  piaintiTs 
the  second  and  last  counts  mentioned,  that  the  plaintiff  |i^^no£w^° 
ought  not  further  to  maintain  his  action  thereof,  for  that,  "^  cMuncnce- 

ment  of  pre* 

after  the  commencement  of  the  suit,  and  before  declaration,  dudi  non,  but 

the  defendant  paid  the  plaintiff,  and  the  plaintiff  accepted  tnyene  of  the 

and  received  of  and  from  the  defendant,  14i,  in  full  satis-  ^^^l^~**° 

faction  and  discharge  of  the  said  sum  of  112.  5^.,  and  the  ^My^  on 

,        special  demur* 

causes  of  action  in  respect  thereof  The  plea  concluded  with  rer,  ainot 
a  verification  and  prayer  of  judgment,  if  the  plaintiff  ought  pii^ncewi^the 
further  to  maintain  his  action  thereof  ^ym  Tr  ^' 

Replication  to  the  third  plea,  that  the  defendant  did  not  which  requirea 

,  ,  ,      ,  Buch  formal 

pay  to  the  plaintiff,  nor  did  the  plaintiff  accept  or  receive  commencement. 
of  and  from  the  defendant,  the  said  sum  of  money,  in  the 
said  third  plea  in  that  behalf  mentioned,  in  satisfaction  or 
discharge  of  the  said  cause  of  action  in  the  introductory 
part  thereof  mentioned,  and  to  which  the  same  is  pleaded 
modo  et  form&,  concluding  to  the  country. 

Special  demurrer,  on  the  ground,  that,  as  the  third  plea 
was  a  plea  to  the  further  maintenance  of  the  action,  as  to 
the  causes  of  action  in  that  plea  mentioned,  the  replication 
ought  to  have  been  pleaded  with  the  proper  commence- 
ment, viz.,  'Hhat  the  plaintiff  ought  not  to  be  barred  from 
further  maintaining  his  said  action,  &c.:''  and  that  the 
replication  was  pleaded  as  if  the  third  plea  were  a  plea  in 
bar  of  the  action  generally,  instead  of  a  plea  to  the  further 
maintenance  thereof — Joinder  in  demurrer. 
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taken  to  be  in  maintenance  of  the  whole  action,  is  repeat- 
ing what  has  abready  been  admitted  hj  the  defendant  This 
is  no  doubt  a  mere  matter  of  form ;  but  as  the  objection  is 
raised  by  special  demurrer,  it  must  prevail  Had  any  au- 
thority been  adduced  to  shew  that  this  form  of  replication 
had  been  held  good  before  the  New  Rules,  the  result  might 
have  been  different  It  is  informal  according  to  the  rule 
of  Court 


RoLFE,  B. — The  replication  in  its  present  form  includes 
what  is  meant  to  be  replied,  and  something  more. 

Platt,  B.,  concurred. 

Plaintiff  to  have  liberty  to  amend  on  the  usual  tenns; 
otherwise 

Judgment  for  the  defendant 


mio.      ,  Wood  t,.  Pbbbt. 

Where  the  ^^  ^^^  <^^6  &  ^^  ^^  been  obtained,  calling  on  the  plain- 
Sff^i^*Sto  *^^  ^  ®^^^  cause  why  he  should  not  bring  the  postea  into 
201.,  are  so        Court,  and  file  the  plea  roll,  to  enable  the  defendant  to 

connected  toge- 
ther as  to  form    enter  a  suggestion  thereon,  to  deprive  the  plaintiff  of  his 

tioo,*imriy**^  costs,  under  the  statute  of  9  &  10  Vict  c.  95. 

one  item  arises 
within  the  ju- 
risdiction of  a 
county  court, 
within  which 
the  defendant 
dwells  or  car- 
ries on  his  busi' 
ness  at  the 


Against  this  rule,  in  last  Michaelmas  Term  (Nov.  25), 

Watson  shewed  cause,  and  contended,  that  upon  the 
facts  (which  are  fully  stated  in  the  judgment),  the  plain- 
tiff had  rightly  brought  his  action  in  the  superior  Court; 


time  of  the  ac- 
tion brought,  and  the  parties  do  not  dwell  more  than  twenty  miles  Apart,  the  caose  of  action  "  in 
some  material  point "  arises  within  such  jurisdiction,  and  the  superior  Court  has  no  concurrait  juris* 
diction  under  the  I28th  section  of  the  9  &  10  Vict  c.  95,  and  the  caae  fiUls  within  the  129th  sectioD 
of  that  statute. 
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that,  inasmuch  as  some  of  the  items  were  out  of  the  juris-  ^^^849^ 
diction  of  that  Court  in  which  the  defendant  resided,  the 
plaintiff  was  not  bound  to  bring  his  action  in  the  inferior 
court  That,  according  to  the  true  construction  of  the 
128th  section  of  the  Act  in  question,  the  words  "  material 
point "  must  be  referred  to  the  whole  cause  of  action ;  and 
that  since  the  demand  could  not  be  split,  as  had  been  de- 
cided by  the  case  of  Orimbly  v.  Ayhroyd  (a),  the  plain- 
tiff was  not  bound  to  bring  his  action  in  a  county  court, 
but  had  the  option  of  proceeding  in  the  superior  Court 
— He  cited  Neale  v.  EUia  (6),  and  Hughes  v.  Lewny  (c). 

Baddey,  in  support  of  the  rule,  contended  that  the  plain- 
tiff was  bound  to  bring  his  action  in  a  coxmty  court;  that 
here  the  cause  of  action,  which  he  admitted  could  not  be 
split,  arose  in  a  material  part  within  the  jurisdiction  of 
the  county  court  within  which  the  defendant  dwelt;  and 
that  a  liberal  construction  ought  to  be  put  upon  the  act, 
which  was  intended  to  afford  an  easy  and  cheap  remedy; 
and,  in  support  of  such  a  construction  as  applied  to  acts 
for  the  establishment  of  local  courts,  he  referred  to  Wimr 
biA  V.  TaUbois  (d),  Bac.  Abr.  "  Courts  "  (D.),  and  BuUer  v. 
Corney  (e) ;  and  he  contended,  that,  upon  the  narrower 
construction  which  the  plaintiff  sought  to  put  upon  the 
act,  it  would  become  of  much  less  effect  and  practical  im- 
portance. 

Cur.  adv.  vidt 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  R — ^This  was  an  application  to  the  Court  for 
a  rule  that  the  plaintiff  should  have  judgment  for  his  debt 
recovered  in  this  cause,  without  costs,  on  the  ground  that 

(a)  1  Exch.  479.  (rf)  Plowd.  59. 

(b)  1  Dowl.  &  L.  P.  C.  163.  (e)  2  Exch.  474. 
{e)  5  M.  ar  W.  183. 
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1849.  he  had  sued  m  this  Court,  when  the  cause  of  action  had 
arisen,  wholly  or  in  some  material  point,  within  the  juris- 
diction of  the  Small  Debts  Court  of  Brompton,  within  which 
jurisdiction  the  defendant  was  resident 

The  question  originally  came  in  the  long  vacation  before 
me  at  Chambers,  when  I  ordered  the  further  proceedings, 
on  payment  of  the  debt  to  the  plaintiff,  to  be  stayed  till 
the  fourth  day  of  Michaelmas  Term. 

The  facts  of  the  case,  as  they  appear  on  the  affidavits, 
are  these: — ^The  plaintiff  was  a  tailor,  who  resided  and  car- 
ried on  his  business  in  Chapel-street,  Pentonville,  Isling- 
ton, within  the  jurisdiction  of  the  Clerkenwell  County  Court 
The  defendant  was  a  hairdresser  and  perfumer,  residing 
within  the  jurisdiction  of  the  Brompton  County  Court,  and 
carrying  on  his  business  at  the  Burlington  Arcade,  within 
the  jurisdiction  of  the  Westminster  County  Court  The 
plaintiff's  demand  is  for  the  amount  of  a  bill  containing 
various  items  of  clothes  made  for  and  supplied  to  the  de- 
fendant As  to  three  of  the  items  of  the  plaintiff's  bill,  the 
orders  for  them  were  given,  and  the  goods  delivered,  at  the 
defendant's  residence,  within  the  Brompton  jurisdiction, 
and  the  work  done  at  the  plaintiff's  residence.  As  to  ten 
other  items,  the  orders  were  given  and  the  goods  delivered 
at  the  Burlington  Arcade,  and  the  work  done  at  the  plain- 
tiff's residence;  and  in  one  case,  both  the  order  was  given, 
and  the  work  done,  and  goods  delivered,  at  the  plaintiff's 
residence. 

The  question  then  is,  whether,  under  the  128th  section  of 
the  9  &  10  Vict.  c.  95,  this  Court  had  a  concurrent  juris- 
diction in  this  matter.  Here  the  plaintiff  dwells  witlun 
twenty  miles  of  the  defendant;  the  question  is,  whether 
the  cause  of  action  arose  wholly  or  in  some  material  point 
within  the  jurisdiction  of  the  County  Court  of  Brompton, 
where  the  defendant  resided,  or  of  Westminster,  where  he 
carried  on  his  business  when  the  action  was  brought.  It 
seems  clear,  that  if  each  of  the  items  is  to  be  treated  as 
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constituting  a  separate  cause  of  action,  one  whole  cause  of       i849. 
action  arose  out  of  either  jurisdiction,  and  then  it  would 
seem  to  follow  that  the  superior  Court  was  the  only  Court 
in  which  the  whole  Remand  could  be  recovered  in  one  ac- 
tion.   But  we  think  this  must  be  determined  in  conformity 
with  the  rule  laid  down  by  this  Court,  in  Ex  parte  Ayh- 
royd  (a).    We  there  laid  it  down,  that  where  a  tradesman 
has  a  bill  against  a  party,  for  any  amount,  in  which  the 
items  are  so  connected  together,  that  it  appears  that  the 
dealing  is  not  intended  to  terminate  with  one  contract, 
but  to  be  continuous,  so  that  one  item,  if  not  paid,  shall  be 
united  with  another,  and  form  one  continuous  demand, 
the  whole  together  forms  but  one  cause  of  action,  and  can- 
not be  divided     In  other  words,  we  held  that  the  words 
"  cause  of  action,"  in  this  act  of  Parliament,  meant  "  cause 
of  one  action,''  and  were  not  to  be  limited  to  an  action 
upon  one  separate  contract     Now  here  the  items  in  this 
bill  are  thus  connected  together,  and  the  whole  bill  forms 
one  cause  of  action.    Then,  if  so,  it  follows  that  it  is  a 
cause  of  action  not  wholly  occurring  within  the  jurisdiction 
of  the  county  court,  either  of  Brompton  or  of  Westminster, 
for  a  part  of  it  occurs  within  the  jurisdiction  of  Clerken- 
well,  where  the  defendant  neither  resides  nor  carries  on  his 
business.     But  does  it  arise  in  some  material  point  within 
the  two  first  jurisdictions,  or  either  of  them?   We  think  it 
does;  and  we  are  disposed  to  determine  the  question,  by 
laying  down  some  definite  rule,  which  may  be  easily  acted 
upon,  and  to  hold,  that  if  any  one  item  arises  within  the 
jurisdiction  of  a  county  court,  in  such  a  bill  as  this,  the 
cause  of  action  in  some  material  point  arises  within  that 
jurisdiction.    In  this  case,  therefore,  as  the  superior  Court 
has  no  concurrent  jurisdiction  under  the  128th  section, 
the  case  falls  within  the  129th  section  of  the  Act,  and  this 
rule  must  be  made  absolute. 

Rule  absolute. 

(a)  1  Exch.  479. 
VOL.   HL  G  G  BXCH. 
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FA.  26.  Hallifaz  and  Others  v.  Ltlk 


of  A{ 


The  acceptor  of  jt\.SSUMPSIT.— The  first  count  stated,  that  the  Governor 

change,  payahle  and  Companj  of  Copper  Miners  in  England,  on  the  15th  of 

tfae^wer.oui-  J^^J*  ^^-j  1847,  made  their  bill  of  exchange  in  writing, 

^^^^l  ^®  and  directed  the  same  to  the  defendant,  and  thereby  re- 

diBwer  to  draw  quired  him  to  pay  to  the  order  of  the  said  Governor  and 

hiiL  Therefore,  Company  of  Copper  Miners  in  England   20002.   twelve 

a  bm  rf^^  ""^  months  after  the  date  thereof,  which  period  had  elapsed 

change  drawn  before  the  Commencement  of  this  suit,  and  the  defendant 

by  A.  B.  ft  Co.,  . 

and  payable  to  then  accepted  the  said  bill,  and  the  said  Governor  and 

tweire  montha  Company  of  Copper  Miners  in  England  then  indorsed  the 

*^' tlS^'b^iie  ®*^^®  *^  *^®  plaintiffs,  and  the  defendant  then  promised 

defendant,  and  the  plaintiffs  to  pay  them  the  amount  of  the  said  bill, 

B.  ft  Co.  to  the  according  to  the  tenor  and  effect  thereof,  and  of  the  said 

^oTthat  A.  B.  acceptance  and  indorsement    Breach,  non-payment. 

*d\^d"'  ^^  defendant  pleaded,  fourthly,  that  the  said  Governor 

sinoe  the  time  and  Company  of  Copper  Miners  in  England,  by  whom  the 

and  indorai^  said  bill  is  alleged  to  have  been  so  made  as  in  the  said 

wloe^d^^ye  ^*  couut  mentioned,  before  and  at  the  respective  times  of 

been  a  body  the  making  and  indorsing  of  the  said  bill  of  exchange, 

corpoiate,  by 

virtue  of  certain  Were,  and  from  thence  hitherto  have  been,  and  still  are,  a 

and  thauhe  '  body  politic  and  corporate  in  name  and  in  deed,  made, 

tobe'iSi'**^  created,  constituted,  and  appointed,   by  and  under  the 

drawn  by  the  name  and  style  of  the  Governor  and  Company  of  Copper 

porate,  and  aa  Miners  in  England,  under  and  by  virtue  of  certain  letters 

ed  by'ole'de-  Patent  of  their  Majesties  William  and  Mary,  &a ;  and  that 

fisndant,  and  ^he  Said  bill  of  exchange  was  made,  as  in  the  said  first 

not  otherwise;  ^                         °                         ' 

and  that  the  couut  mentioned,  by  and  under  the  corporate  name  and 

poiate  had  not  Style,  as  and  for  a  bill  made  by  the  said  body  corporate; 

M^itytoS^  and  that  the  said  bill  of  exchange  was  so  indorsed,  as  in 

don^  larae,  or  that  couut  mentioned,  by  writing  and  signing  on  the  back 

negotiate  any  *                                o        «? 

bilfofezchaiige, 

or  to  tnuiifer 

the  right  to  receive  payment  thereof  by  indocBement,  in  the  name  of  the  said  Company,  or  otherwiie; 

wBi  held  bad  on  demuxrer. 
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of  the  said  bill  respectively,  and  not  by  or  under  the  com-        1849. 
mon  seal  of  the  said  body  corporate,  nor  by  any  person  or 
persons  having  authority  of  or  from  the  said  corporate 
body  to  indorse  the  same  for  or  in  the  name  or  on  behalf 
of  the  said  body  corporate. — Verification. 

The  defendant  also  pleaded,  fifthly,  that  the  said  Gro- 
vemor  and  Company  of  the  Copper  Miners  in  England, 
by  whom  the  said  bill  is  alleged  to  have  been  made,  as 
in  that  count  mentioned,  before  and  at  the  time  of  the 
making  and  indorsing  of  the  said  bill  of  exchange,  respec- 
tively were,  and  from  thence  hitherto  have  been,  and  still 
are,  a  body  politic  and  corporate  in  name  and  in  deed, 
made,  created,  constituted,  and  incorporated  by  and  under 
the  name  and  style  of  the  Grovemor  and  Company  of  the 
Copper  Miners  in  England,  under  and  by  virtue  of  certain 
letters  patent,  &c.;  and  that  the  said  bill  of  exchange  pur- 
ported to  be  and  was  a  bill  made  and  drawn  by  the  said 
body  corporate,  and  was  accepted  by  him  the  defendant, 
as  a  bill  so  made  and  drawn  by  the  said  body  corporate, 
and  not  otherwise;  and  that  the  said  body  corporate  had 
not,  at  the  time  of  the  said  indorsement,  or  at  any  time 
whatever,  authority  to  indorse  any  bill  or  bills  of  exchange, 
or  to  issue  or  negotiate  any  such  bill  or  bills,  or  to  pass  or 
transfer  the  right  to  receive  payment  of  such  bill  or  bills, 
by  an  indorsement  thereof  in  the  name  or  under  the  de- 
signation of  the  Grovemor  and  Company  of  Copper  Miners 
in  England,  or  otherwise  howsoever. — ^Verification. 

Special  demurrer  to  the  fourth  plea,  on  the  ground  that 
it  was  an  argumentative  denial  of  the  indorsement  as 
alleged  in  the  declaration. 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes 
that  it  was  an  argumentative  denial  of  the  indorsement; 
that  it  attempted  to  put  in  issue  matter  which  the  defend- 
ant was  estopped  from  denying,  viz.,  that  the  Governor  and 
Company  of  Copper  Miners  ever  had  authority  to  indorse 

og2 
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2^^^  the  bill,  as  in  the  declaration  mentioned;  that  it  appeared 
on  the  face  of  the  declaration,  that  the  bill  was  payable  to 
the  order  of  the  said  drawers  thereof,  and  therefore  that 
the  defendant  could  not  denj  the  authority  of  the  drawers 
of  the  bill  to  indorse,  as  in  the  declaration  mentioned; 
that  the  plea  left  it  doubtful  whether  the  defendant  meant 
to  deny  that  the  aovemor  and  Company  of  Copper  Miners 
ever  had  authority  to  indorse,  &c,  bills,  or  whether  their 
authority  to  indorse,  &c.,  bills,  expired  or  determined  after 
the  accepting  of  the  bill,  and  if  the  latter,  that  the  plea 
should  have  shewn  how  and  in  what  way  such  power  and 
authority  ceased  or  was  determined;  that  the  plea  at- 
tempted to  put  in  issue,  and  did  put  in  issue,  matter  of 
law;  that  the  plea  was  bad,  for  stating  that  the  drawers 
had  not  authority  to  indorse  any  bill  of  exchange,  instead 
of  shewing  how  or  why,  or  facts  from  which  the  Court 
could  judge  whether  such  drawers  of  the  bill  had  such 
power  or  not;  that  the  plea  should  have  shewn  that  the 
drawers  of  the  bill  were  not  a  trading  corporation  at 
the  time  of  the  indorsement  of  the  bilL — Joinder  in  de- 
murrer. 

The  defendant's  points  for  argument  were,  that  the 
fourth  plea  admitted  an  indorsement  in  fact  by  writing  on 
the  back  of  the  bill,  but  avoided  the  effect  of  it,  by  shewing 
that  such  indorsement  could  not  transfer  the  right  to  sue 
upon  the  bill,  for  that  a  corx>orate  body  cannot,  unless  spe- 
cially authorised  by  Act  of  Parliament,  transfer  any  pro- 
perty or  right,  except  by  or  xmder  its  common  seal;  and  if 
there  were  any  such  special  authority  enabling  them  so  to 
do,  the  plaintiffs  should  have  shewn  it  by  their  replication; 
that  the  fifth  plea  was  a  sufficient  answer,  because  the  doc- 
trine, that  an  acceptor  is  estopped  from  denying  that  the 
bill  is  the  bill  of  the  supposed  maker,  does  not  apply  to  an 
indorsement  of  the  bill  by  the  maker,  inasmuch  as  the 
estoppel  rests  on  the  ground  that  the  bill  was  accepted 
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after  it  was  made,  and  with  full  knowledge  by  the  acceptor  IS49. 
of  the  manner  of  making  it ;  whereas  the  indorsement  may 
be  subsequent  to  the  acceptance,  and  consequently  not 
admitted  by  it;  also,  that  the  objection  was  not  an  objep- 
tion  of  fact,  which  could  be  met  by  an  estoppel,  but  an 
objection  of  law,  arising  out  of  the  fact  that  the  Company 
were  a  corporate  body,  and  not  authorised  to  indorse  bills. 

The  demurrer  was  argued  in  the  present  sittings  (Fe- 
bruary 19)  by 

Prentice,  for  the  plaintiffs. — The  fourth  plea  is  clearly 
bad  as  an  argumentative  denial  of  the  indorsement  of  the 
bill  of  exchange,  as  alleged  in  the  declaration.  The  defence 
disclosed  in  that  plea  would  be  available  under  a  traverse 
that  the  Company  indorsed  the  bill  as  alleged. 

The  fifth  plea  is  also  bad.  The  acceptor  of  a  bill  pay- 
able to  the  drawer's  order  is  estopped  from  denying  that 
the  drawer  has  authority  to  indorse  it :  Pitt  v.  Chappelow(a). 
The  argument  of  the  learned  counsel  for  the  plaintiff  in 
that  case  is  applicable  to  the  present 

The  case  of  Sanderson  v.  CoWnum  (6),  although  not  pre- 
cisely like  the  present,  is  still  in  the  plaintiffs'  favour  It 
was  there  held,  that  the  acceptor  of  a  bill  cannot,  in  an 
action  against  him  by  an  indorsee,  dispute  the  handwrit- 
ing of  the  drawer;  and  if  he  do  so  by  plea,  the  plaintiff 
may  reply  the  acceptance  by  way  of  estoppel  It  may 
perhaps  be  contended,  upon  the  authority  of  that  case, 
that  the  plaintiff  ought  to  have  so  replied ;  but  the  case 
only  shews  that  he  may,  and  not  that  he  is  bound  to  do  so. 
These  cases  are  at  all  events  authorities  for  the  position 
that  the  matter  is  an  estoppel  Admitting  that  it  might 
be  replied  in  some  cases,  where  the  estoppel  appears  upon 
the  record,  the  objection  may  be  taken  advantage  of  by 

(a)  8  M.  <fe  W.  616.  {h)  4  Man.  <fe  G.  209. 
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22^  demurrer.  In  1  Saund.  326  a,  note  (d),  it  is  said,  "The  rule 
appears  to  be  general,  with  respect  to  estoppels  by  deed, 
that  the  estoppel  must  be  pleaded,  if  there  be  an  opportvr- 
nity;  otherwise,  the  party  omitting  to  plead  it  waives  the 
estoppel,  and  the  jury  must  find  the  trutk  And  so,  with 
respect  to  estoppels  by  matter  of  record-"  So,  in  2  Smith's 
Leading  Cases,  457,  it  is  stated  to  be  "  clear,  that  where 
the  estoppel  is  apparent  on  the  face  of  the  record,  advan- 
tage may  be  taken  of  it  on  demurrer."  This,  it  will  be 
seen,  was  done  in  Bowman  v.  Taylor  (a),  and  Hill  v.  Manches- 
ter and  Sai/ord  Waterworks  Company(b),eindBecketY.Brad' 
ley(c).  [Parke,  B.,  referred  to  Freeman  y,  Cooke (d).^  The 
plea  is  also  bad  in  form,  by  reason  of  the  other  objections 
which  are  raised  by  the  special  demurrer.  This  plea  is  also 
an  argumentative  traverse  of  the  indorsement:  Marston  v. 
Allen{e). 

BlaMum,  conti^. — ^The  defendant  abandons  the  fourth 
plea  as  insufficiently  pleaded.  The  fifth  plea,  however,  is 
good  in  substance  and  in  form.  It  may  be  admitted,  that 
where  an  estoppel  appears  on  the  face  of  the  record,  advan- 
tage may  be  taken  of  the  objection  by  demurrer.  But  no 
estoppel  appears  here.  In  Sanderson  v.  CoUman,  Erskine, 
J.,  says  in  his  judgment:  "  Then  comes  the  next  question, 
whether  this  answer  to  the  defence  set  up  is  pleadable  by 
way  of  estoppel  Since  the  New  Rules,  the  defence  itself 
could  clearly  not  have  been  given  in  evidence  under  the  plea 
of  non-assumpsit  The  defendants,  therefore,  have  pleaded, 
thatDoeniker&  Wegmann,  the  alleged  drawers,  did  not  make 
the  bills.  The  plaintifi's  in  their  replications  add,  as  a  fur- 
ther fact, — ^that  which  Lord  EUenborovgh  considered  mate- 
rial in  Buohanan  v.  Lea<Ji(/), — namely,  that  they  took  the 

(a)  2  A.  &  E.  278.  (d)  2  Exch.  664. 

(b)  2  B.  «fe  Ad.  644.  (<?)  8  M.  &  W.  494. 
{c)  7  Man.  <Sr  0.  994.  (/)  4  Esp.  226. 
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bills  upon  the  faith  of  the  defendants'  acceptance  thereof.  .^^L 
Why  should  not  that  be  pleaded?  It  is  laid  down  that  an 
estoppel  may  be  by  act  of  record,  by  deed,  or  by  act  in  pais. 
In  the  present  case,  the  estoppel  arises  by  an  act  done  by 
the  defendants,  which  is  neither  of  record  nor  by  deed.  It 
is  difficult  to  say,  that  at  the  trial  the  Judge  might  have 
admitted  evidence  to  prove  that  the  drawing  of  the  bills 
had  been  authenticated  by  the  defendants'  acceptance,  but 
that  the  fact  could  not  be  pleaded." 

An  estoppel  must  be  precise.  It  does  not  necessarily  ap- 
pear on  the  face  of  this  declaration,  that  the  acceptor  made 
any  representation  of  the  ability  of  the  drawer  to  indorse; 
that  the  plaintiffs  acted  on  the  faith  of  such  representation; 
and  that  thereby  their  position  was  altered.  It  cannot  be 
answered,  that  the  acceptor  knew  the  drawers'  power  to 
indorse.  The  plaintiffs  should  have  replied,  in  accordance 
with  the  suggestion  in  the  case  of  Sanderson  v.  CoUman, 
such  a  state  of  facts  as  would  have  supported  their  title.  The 
plaintifis'  argument  is,  that  the  record  admits  such  a  state 
of  facts  as  amount  to  an  estoppel;  but  there  is  no  estop- 
pel where  any  other  state  of  facts  could  exist  as  would  not 
amount  to  an  estoppel  Now,  suppose  the  plaintiffs  took 
the  bill,  knowing  the  incapacity  of  the  Company  to  in- 
dorse, the  defendant  would  not  be  estopped  in  such  case. 
In  the  case  of  Freeman  v.  Cooke  (a),  the  law  of  estoppels  in 
pais  was  much  discussed  Again,  here  merely  a  bare  ac- 
ceptance appears  on  the  record.  Prima  facie,  a  corpora- 
tion have  no  power  to  indorse  bills:  East  London  Water- 
works Company  v.  Bailey(b),  Bayley  on  Bills,  p.  67.  At- 
tending to  the  preceding  considerations,  the  judgment  of 
the  Court  in  Pitt  y.Chappelow(c)y  upon  which  the  plaintiffs 
place  much  reliance,  is  no  authority  adverse  to  the  defend- 


(a)  2  Ezch.  654.  (b)  4  Bing.  283. 

(c)  8  M,  &  W.  616. 
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1849.  such  user  or  inception  of  user  being  enough,  as  against  a 
Thbisovtt  "wrong  doer;  that  the  title  of  the  plaintiff  to  the  clay  pits 
Maativ  ^^^  ^^^^'  ^^^  ^^^  \ea,t8  and  streams  mentioned  in  the  de- 
claration, sufficiently  appeared,  they  being  on  the  land  of 
the  grantor,  and  being  things  included  directly,  or  by  ne- 
cessary implication,  in  the  said  grant,  and  being  necessary 
to  the  enjoyment  of  the  liberties  of  which  the  plaintiff  was 
actually  possessed  and  using,  when  the  injury  was  com- 
mitted; that  the  obstruction  was  shewn  with  certainty; 
that  an  averment  that  the  plaintiff  began  to  use  the  liber- 
ties granted  to  him  was  unambiguous,  and  implied  an  entry 
on  the  land;  and  that  an  entry  and  working,  in  virtue  of 
such  liberties,  distinctly  appeared  on  the  declaration;  that 
the  plaintiff's  title  to  the  dams  and  other  works  referred 
to  sufficiently  appeared,  and  that  the  right  to  make  them 
passed  with  the  liberties  alleged  to  be  granted,  imd  was 
incidental  thereto  and  connected  therewith. 

KardaJce  appeared  to  support  the  demurrer,  but  the 
Court  called  upon 

Smirke  to  support  the  declaration. — ^The  declaration  is 
good.  Where  title  is  mere  inducement,  it  need  not  be  spe- 
cially stated.  The  cases  upon  this  subject  are  collected  in 
2  Wms.  Saimd.  113  a,  in  the  notes  to  Goryton  y.  Lithd^ye, 
where  the  rule  laid  down  is  (a),  that,  "  in  possessory  actions, 
it  is  not  necessary  to  allege  in  the  declaration  the  precise 
estate  which  the  plaintiff  is  seised  of,  or  to  lay  any  title, 
either  by  grant  or  prescription,  to  the  thing  which  he  is 
disturbed  in  and  hindered  from  enjoying."  And  where 
a  deed  is  stated  only  as  inducement,  profert  is  unneces- 
sary: 1  Wms.  Saund.  9  b;  BanJiU  v.  Leigh  (b);  ConoL  Dig. 
Pleader,  0.  (15).  The  part  therefore  of  this  declaration 
which  states  title,  and  to  which  the  defendant  has  objected 

(a)  Page  114.  (b)  8  T.  R.  671. 
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by  his  demurrer^  might  be  struck  out  as  superfluous  and      ^1840. 
unnecessaiy.    The  substance  of  the  declaration  is,  that  the 
plaintiff  being  quasi  possessed  of  a  certain  incorporeal  here- 
ditament, the  defendant,  a  mere  wrong  doer,  has  disturbed 
him  in  the  enjoyment  of  his  right    In  Da^gy.  Penkewn  (a), 
in  an  action  by  a  farmer  of  tithes,  upon  the  stat  2  Ed.  6, 
the  plaintiff  declared  upon  the  king's  patent  of  the  rectory, 
and  upon  a  lease  for  years  made  by  the  patentee  to  the 
plaintiff;  and  it  was  held  that  as  this  was  only  conveyance 
to  the  action,  the  declaration  was  good  without  shewing 
the  patent.    Meera  y.  French  (b)  was  an  action  of  eject* 
ment,  and  the  Court  held  profert  of  a  deed  to  be  imneces- 
sary,  where  the  deed  was  merely  stated  as  inducement 
Londre  v.  Mohwn,  (c)  falls  within  the  same  rule.    So,  on  the 
same  principle,  where  the  averment  of  prout  patet  per  re- 
cordum  is  unnecessary,  it  may  be  rejected  as  surplusage: 
Stoddart  t.  PaJmer  (d),  where  the  case  of  Wate  v.  Brigga  (e) 
was  acted  upon;  Serle  v.  Bunnion  (/);  Morse  v.  James (g). 
In  the  late  case  of  Rogers  v.  Brenton  (A),  the  plaintiff  de- 
clared generally  on  his  right,  and  no  objection  was  raised 
to  the  declaration.    The  course  of  precedents  is  also  in  fa- 
vour of  the  plaintiff.    No  profert  is  made  where  a  deed  is 
mere  inducement    See  Lib.  Plaa  42;  Lilly's  Entries,  30; 
Aston,  46.    The  first  objection  to  the  declaration  is  there- 
fore not  good. 

Kardahej  contr^ — The  declaration  cannot  be  supported. 
The  plaintiff  has  adopted  such  a  course  of  pleading  as 
to  make  profert  of  the  deed  which  has  been  stated  neces- 
sary. The  rule,  as  laid  down  in  the  works  on  Pleading,  is, 
that  where  a  party  claims  or  justifies  under  a  deed,  profert 


(a)  Cxo.  Jac  70;  Jenk.  316.  {e)  1  Ld.  Raynou  3fi;  Salk.  565. 

(b)  Styles,  193.  (/)  1  Freem.  206. 

(c)  1  Freem.  42.  (s)  WiUeB,  127. 
(d)3B.is  C.  2.  (A)  10  Q.  B.  26. 
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^849^  liad  declared  upon  that  possessory  right,  there  would  have 
been  no  question  raised  as  to  the  necessity  of  profert, 
and  the  declaration  would  have  been  good.  It  has  how- 
ever been  contended,  on  this  part  of  the  case,  first,  that 
as  the  plaintiff  has  declared  as  he  has  done  here,  he  has 
imperfectly  described  his  title,  and  that  the  declaration 
ought  to  have  stated  a  seisin  in  fee;  and  secondly,  that  he 
ought  to  have  made  profert  of  the  deed  As  to  the  first 
objection,  the  cases  referred  to  in  Owen  and  Cro.  EUz.  are 
decisive,  that  where  title  is  pleaded  as  mere  matter  of  in- 
ducement, it  is  not  necessary  to  begin  by  stating  a  seisin 
in  fee.  The  other  objection,  as  to  the  profert,  rests  upon 
the  same  principle,  viz.,  that  the  statement  as  to  the  deed 
being  mere  matter  of  inducement,  there  is  no  necessity  for 
profert  Although  it  may  be  necessary  to  prove  at  the 
trial  the  right  as  alleged,  yet  it  may  not  be  necessary  to 
produce  the  deed  for  that  purpose.  It  may  or  may  not  be 
necessary,  as  the  case  may  be.  The  plaintiff's  possession, 
and  not  the^deed,  is  the  foimdation  of  the  action.  I  there- 
fore think  that  our  judgment  ought  to  be  for  the  plaintiff. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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1849. 

PlBaSOK  V.  BUBSLBH.  JP'eb.  26. 


Di 


'EBT. — ^The  first  count  of  the  declaration  was  on  a  biU  To  a  declaration 

on  two  bills  of 

of  exchange,  drawn  by  the  plaintiff,  and  accepted  hj  the  exchange  by 
defendant,  payable  four  months  after  date.     The  second  naxpUiT^^^ 
count  was  on  a  similar  bill,  payable  two  months  after  date.  ^^  "ST*^* 
The  third  count  was  a  count  on  an  account  stated.  fendant  pleaded 

Plea  to  the  whole  declaration,  that  heretofore,  and  be-  whole  dedaxar 
fore  the  acceptance  of  the  said  bills  of  exchange  herein-  ^n^*t^g 
after  mentioned,  or  any  or  either  of  them,  to  wit,  on  the  plaintiff  to  act 

aa  hia  broker 

1st  day  of  January,  A.D.  1845,  the  defendant,  to  wit,  in  in  the  city  of 
the  city  of  London,  retained  and  employed  the  plaintiff  aa  such  broker, 
to  act  as  his  broker,  to  wit,  his  stock  and  sharebroker,  ^^^^^^ 

'  '  '   contracts  m 

to  wit,  in  the  city  of  London,  for  reward  to  the  plaintiff  *f*«  a*y  o^  l^- 

don  fop  the  dc- 

in  that  behalf,  to  and  as  such  broker,  to  make  and  en-  fendant,  in  the 
ter  into  divers  contracts,  to  wit,  within  the  city  of  Lon-  l^^ck  and" 
don,  for  and  on  behalf  of  the  defendant,  for  the  purchase  •*>«^»*nf  ^ 

'  ...  p*y  '**  "^^ 

and  sale  of,  and  there,  to  wit,  in  the  city  of  London,  to  about  compiet- 

•L  J        n    /•       i-*         J-  i_  •  _A«/»     ingmichcon- 

purcnase  and  sell  for  him,  divers  shares,  scrip   certin-  tracts  and  pm^ 
cates,  sealed  certificates,  and  interests  of  and  in  divers  J^^?*JhM*[n 
railway  companies,  and  to  pay  upon  and  by  virtue  of  and  porsuance  of 
in  and  about  the  making  and  completing  of  such  contracts,  the  plaintiff  did, 

^  t  y  -it  i*«jj*  /»a8  such  broker 

and  such  purchases  and  sales  as  aforesaid,  divers  sums  of  in  the  dty  of 
money,  to  wit,  all  such  monies  as  might  become  due  and  j^^  ccrtiS**' 
payable  upon  and  by  virtue  of,  or  in  or  about  the  making  wntracts  for 
and  completing  of,  such  contracts  or  such  purchases  and  shares,  and  did, 
sales  as  aforesaid.    And  further,  that  afterwards,  and  in  ^^h  retfdner  aa 

such  broker, 
and  €U  incidet^ 
tal  ikaneto,  pay  for  the  defendant,  in  and  about  completing  such  contracts  and  purchases,  certain 
monies;  tluat  the  plaintiff  was  not  at  the  time  of  the  retainer  and  employment,  and  making  snch  con- 
tracts and  purchasing  sach  shares,  or  paying  such  monies,  a  broker  dnly  licensed  within  the  city  of 
London,  and  that  the  bills  were  accepted  by  Uie  defendant  and  received  by  the  plaintiff  on  accomit  of 
aaoney  due  finom  the  defendant  to  the  plaintiff,  for  his  having  as  such  broker  entered  into  the  contracts 
and  paid  such  monies,  &c  : — Held  bad  on  general  demurrer,  on  the  ground  that  as  the  words  "  inci- 
dental thereto,"  were  ambiguous,  it  did  not  appear  by  the  plea  that  the  payment  of  the  monies  therein 
mentioned  was  a  neoessaiy  part  of  the  plaintiff's  duty  as  bt>ker:  and  that,  forasmuch  as  the  contract 
in  such  case  was  not  void,  and  although  the  plaintiff  could  not  recover  any  recompense  for  his 
I,  jrei  he  was  entitled  to  recover  back  the  money  he  had  paid  at  the  defendant's  request 
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1849.  pursuance  of  the  said  retainer  and  employmentj  to  Yrit, 
PiDOBoir  &c.,  the  plaintiff,  under  and  hj  virtue  of  the  said  retainer 
BuMLMi.  ^^^  employment,  did  as  such  broker^  for  and  on  behalf  of 
the  defendant,  within  the  city  of  London,  enter  into  and 
make  divers  contracts  with  divers  persons,  whose  names  to 
the  defendant  are  unknown,  for  the  purchase  and  sale  of, 
and  purchased  of  and  sold  to  divers  other  persons,  whose 
names  to  the  defendant  are  unknown,  divers  shares,  scrip 
certificates,  and  sealed  certificates,  and  interests  of  and  in 
divers  railway  companies,  and  did  there,  under  and  by 
virtue  of  such  retainer  and  employment  as  such  broker  as 
aforesaid,  and  as  incidental  thereto^  pay  for  the  use  of  the 
defendant,  upon  and  by  virtue  of  and  in  and  about  the 
making  andcompletingofthe  said  contracts,  and  such  pur- 
chases and  sales  so  made  by  him  as  aforesaid,  divers  sums 
of  money,  to  wit,  to  the  amount  of  10,000Z.  And  further, 
that  the  plaintiff  was  not,  at  the  time  of  the  said  retainer 
and  employment,  or  of  the  plaintiff's  entering  into  or 
making  the  said  contracts,  or  purchasing  or  selling  the 
said  shares,  scrip  certificates,  sealed  certificates,  and  inter- 
ests, or  any  or  either  of  them,  or  paying  the  said  sums  of 
money,  or  any  part  thereof,  a  broker  duly  admitted,  li- 
censed, authorised,  or  empowered  to  act  or  practise  as  a 
broker,  or  to  perform  the  said  work,  or  any  part  thereof, 
within  the  city  of  London,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  And  further, 
that  heretofore,  and  before  the  accepting  of  the  said  bills 
of  exchange  in  the  said  declaration  mentioned,  or  either  of 
them,  to  wit,  &c.,  he,  the  defendant,  accepted  and  then 
delivered  to  the  plaintiff  two  certain  bills  of  exchange  in 
writing,  [setting  out  two  bills  of  that  date,]  and  that  the 
plaintiff  accepted  and  received  them  of  and  from  the  de- 
fendant, for  and  on  account  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  3192.  16&  4c!.,  then  due  and  owing  from 
the  defendant  to  the  plaintiff,  for  his  the  plaintiff  having, 
as  such  broker  as  aforesaid,  entered  into  and  made  such 


HILART  VACATION,  12  VICT.  467 

<^ntracts  of  purchase  and  sale  as  aforesaid,  and  purdiased      ^  1849. 
and  sold  such  shares,  scrip  certificates,  sealed  certificates, 
and  interests  as  aforesaid,  and  for  his  having  paid  for  the 
use  of  the  defendant  such  sums  of  money  as  aforesaid,  and 
for  no  other  sum  of  money,  consideration,  or  value  what- 
soever; and  that  there  never  was  any  consideration  or 
value  whatsoever  for  his  the  defendant's  acceptance  of  the 
said  last-mentioned  bills  of  exchange  or  either  of  them, 
or  anj  part  thereof,  or  for  the  defendant  paying  the  amounts 
of  the  said  last-mentioned  bills  or  either  of  them,  or  any 
part  of  them  or  either  of  them,  except  as  aforesaid.    The 
plea  then  proceeded  to  state  the  non-payment  by  the  de- 
fendant of  the  said  two  last-mentioned  bills  of  exchange, 
and  that  the  plaintiff  received  and  accepted  of  the  defend- 
ant, in  lieu  of  them,  and  for  and  on  account  of  a  certain 
sum  claimed  to  be  due  as  interest  due  upon  them,  the  two 
bills  of  exchange  mentioned  in  the  first  and  second  counts 
of  the  declaration;  and  that  there  never  was  any  consi- 
deration or  value  whatsoever  fpr  his  acceptance  of  the  said 
bills,  or  for  his  paying  the  amount  of  the  same,  except  as 
aforesaid.      The  plea  Airther  alleged,  that  the  account 
stated,  and  the  monies  acknowledged  and  admitted  by  the 
defendant  to  be  due  firom  him  to  the  plaintiff,  were  so  ac- 
knowledged and  admitted  to  be  due  for  the  plaintiff  hav- 
ing, as  such  broker  as  aforesaid,  made  and  entered  into 
such  contracts  of  purchase  and  sale,  and  for  his  having 
purchased  and  sold  such  shares,  scrip  certificates,  sealed 
certificates,  and  interests  as  aforesaid — ^Verification. 
General  demurrer,  and  joinder. 

The  case  was  argued  in  the  present  sittings  (February 
16),  by 

Maude,  in  support  of  the  demurrer. — This  plea  is  sub- 
stantially bad    The  case  of  Cope  v.  Rowlands  (cl)  does  not 

(a)  2  M.  ^  W.  149. 
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1849.  bear  upon  the  present  question ;  that  was  merely  a  deci- 
sion that  a  broker  cannot  maintain  an  action  for  work  and 
labovr  amd  commimon  for  buying  and  selling  stock,  unless 
duly  licensed  pursuant  to  6  Anne,  c.  16.  Here  the  plea 
states  that  certain  payments  were  made  by  the  plaintiff  at 
the  defendant's  request;  but  it  does  not  allege  that  such 
payments  were  in  any  way  illegal — He  was  then  stopped 
by  the  Court,  who  called  upon 

Aspland  to  support  the  plea. — ^The  plea  is  good  in  sub- 
stanca  The  work  done  is  stated  to  be  iUegal,  and  the  pay- 
ment to  be  incidental  thereto.  [Parker  B. — The  statute  in 
question  does  not  make  all  the  acts  of  an  unlicensed  bro- 
ker illegal;  it  merely  renders  him  incompetent  to  obtain 
compensation  for  acting  as  sucL  In  the  case  of  Clarke  t. 
Powell(a)y  which  decided  that  a  stockbroker  is  a  broker 
within  the  6  Anne,  c.  16,  and  57  Geo.  3,  a  40,  by  the  lat- 
ter of  which  statutes  the  penalty  was  increased  firom  20L 
to  lOOZ.,  Mr.  Justice  LitUedaie,  in  delivering  the  judgment 
of  the  Court,  says,  (at  p.  860) :  ''  Considering  the  proyisions 
of  these  statutes,  recently  before  and  after  the  passing  of 
the  statute  6  Anne,  it  appears  to  us  that  persons  buying 
and  selling  Groyemment  stock  and  securities  for  others 
were  considered  as  brokers  at  that  time,  and  must  fall  un- 
der that  description  in  the  statute  in  question.  If  brokers 
dealing  in  Government  stock  and  securities  then  existing 
were  so,  it  does  not  admit  of  a  doubt  that  those  who  dealt 
in  all  subsequently  created  stock  and  securities  of  the  like 
description,  would  be  so;  just  as  much  as  merchant  brokers, 
who  bought  or  sold  a  new  description  of  merchandize."  The 
question  as  to  the  business  of  a  broker  was  considered  in 
MUford  V.  Hughes  (b).  How  can  we  say  that  the  payment 
of  money  is  any  part  of  the  plaintiff's  duty  as  a  broker?] 
The  plea  states  the  payment  to  have  been  made  under  and 

(a)  4  B.  &  Ad.  846.  (b)  16  M.  k  W.  174. 
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bj  virtue  of  his  retainer  as  such  broker,  and  incidental      ^  1849. 
thereto.   The  plea  therefore  shews  that  the  plaintiff  acted, 
in  making  such  pajrment,  as  a  broker.    The  present  case, 
therefore,  falls  within  the  decision  of  De  Begnia  v.  Armi" 
8tead(a),  where  it  was  held  that  the  plaintiff,  being  parti- 
cipant in  the  concern,  could  not  recover  money  he  had 
paid  at  the  request  of  the  defendant,  in  the  conduct  of  an 
unlicensed  theatra  Webb  v.  Brooke  (6),  and  Clayton  v.  Dil- 
ly(c)j  are  also  strongly  in  the  defendant's  favour.    [Parkey 
R — In  those  cases  the  transactions  were  altogether  iUegal.] 
The  Court  cannot  take  judicial  notice  of  what  the  duties 
of  a  broker  are.    If  the  payment  of  any  sum,  however 
small,  be  part  of  his  duty,  or  unless  it  distinctly  appear 
that  no  pajrment  could  be  made  by  a  broker  in  his  charac- 
ter of  a  broker,  the  plea  is  good.    In  reality,  the  statute 
7  Geo.  2,  c.  8,  s.  6,  points  to  sundry  matters  for  which  he 
has  to  pay.    If  it  be  not  perfectly  clear  what  the  duties  of 
a  broker  are,  how  can  it  be  said  that  there  cannot  be  any 
payments  which  he  has  to  make  as  such?   [Parke,  B. — If 
it  could  be  shewn  that  there  are  any  payments,  however 
small,  made  by  a  broker,  and  necessarily  connected  with 
his  duty  as  a  broker,  for  which  he  could  not  recover  in 
an  action,  the  plea  is  good.] 

Maude  in  reply. — The  payments  may  have  been  made 
by  the  plaintiff  as  the  defendant's  banker.  Illegality  is  not 
to  be  presumed,  but  the  contrary:  Leuns  v.  Davison  (d). 
Moreover,  it  is  not  stated  that  the  payments  were  made  in 
London,  but  only  that  the  plaintiff  was  retained  there.  It 
is  quite  consistent  with  the  plea,  that  they  were  made  at 
Liverpool  Besides,  the  plaintiff  might  have  obtained  a 
licence  after  the  retainer.  In  all  the  cases  cited,  the  con- 
tract was  clearly  illegal. 

(a)  10  Bing.  107.  (c)  4  Taunt.  165. 

(b)  3  Taunt.  6.  (cQ  4  M.  <Sr  W.  654. 


n 
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1849.  ^      declaration  of  the  plaintiff,  and  that  the  same  might  be 
quashed. 

Special  demurrer,  and  joinder. — ^The  points  stat^  for 
argument  on  the  part  of  the  plaintiff  were,  that  the  pen- 
dency of  a  writ  of  scL  fa.  against  another  party,  as  pleaded, 
was  no  reason  for  quashing  the  scL  fa.  against  the  defendant 
in  this  action;  that  the  plea  gave  no  other  or  better  writ; 
that  the  plea  was  a  plea  in  bar,  and  not  in  abatement;  that 
it  did  not  shew  that  Thomas  Cooke  was  within  the  juris- 
diction of  the  Court,  or  within  the  realm,  or  that  he  could 
be  proceeded  against  under  the  writ ;  that  hj  statute  7  G-eo. 
4,  c.  46,  execution  may  be  sued  out  against  any  member  or 
members  of  such  company  as  the  one  in  the  pleadings  men- 
tioned. 

The  points  stated  for  the  defendant  were : — ^First^  that  the 
pendency  of  the  other  writ  of  scL  fa.,  described  in  the  plea 
in  abatement,  was  good  ground  for  quashing  the  writ  and 
declaration.  Second,  that  it  is  not  competent  for  a  person 
who  has  recovered  judgment  against  the  public  officer  of  a 
banking  company,  under  the  provisions  of  the  statute  7  Gea 
4,  c.  46,  to  issue,  at  the  same  moment,  a  separate  writ  of  scL 
fa.  against  every  one  of  the  members  of  the  co-partnership 
for  the  time  being.  Third,  that  the  statute  provides  (sect 
12),  that  every  such  judgment  shall  ''have  the  like  effect 
and  operation  upon  and  against  the  property  of  such  co-partr 
nership,  and  upon  and  against  the  property  of  every  such 
member  thereof  as  aforesaid,  as  if  such  judgment  or  judg- 
ments had  been  recovered  or  obtained  against  such  co-part- 
nership;'^ but  if  a  separate  writ  of  scL  fa.  may  issue  at  the 
same  moment,  against  every  one  of  the  members  of  the  co- 
partnership for  the  time  being,  the  judgment  will  not  have 
"  the  like  effect "  as  the  judgment  against  the  co-partner- 
ship, but  a  totally  different  effect  Fourth,  one  instance  of 
such  different  effect  would  be,  that,  on  the  delivery  to  the 
sheriff  of  a  writ  of  fi.  fa.,  issued  on  a  final  judgment  for  the 
plaintiff  in  these  proceedings,  the  property  of  this  defend- 
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ant  only  would  be  bound;  whereas,  on  the  delivery  to  the  ^  1849. 
sheriff  of  a  writ  of  fi.  fa.  issued  on  a  final  judgment  for  the 
sheriff  against  all  the  members  of  the  co-partnership  for 
the  time  being,  the  property  of  all  of  them  would  be  bound. 
Fifth,  that  the  appearance  of  Thomas  Cooke  was  immate- 
rial to  the  purpose  of  the  plea,  and  that  his  being  out  of 
the  jurisdiction  of  the  Court  was  no  bar  to  the  plaintiff^s 
proceeding  against  him  to  judgment  and  execution. 

Cromptan,  in  support  of  the  demurrer. — ^The  plea  is  bad; 
for  to  a  scire  fS^ias  issued  under  the  provisions  of  the  13th 
section  of  7  Greo.  4,  c.  46,  against  a  member  of  a  joint-stock 
company,  the  pendency  of  a  similar  writ  against  another, 
sued  out  on  the  same  day,  cannot  be  pleaded  in  abate- 
ment The  13th  section  of  the  7  Geo.  4,  c,  46,  enacts, 
that  '^  execution  upon  any  judgment,  in  any  action  obtain- 
ed against  a  public  officer  for  the  time  being,  of  any  such 
corporation  or  co-partnership,  carrying  on  the  business 
of  banking,  under  the  provisions  of  this  Act,  whether  as 
plaintiff^  or  defendant,  may  be  issued  against  any  member 
or  members  for  the  time  being  of  such  corporation  or  co- 
partnership; and  that,  in  case  any  such  execution  against 
any  member  or  members  for  the  time  being  of  any  such 
corporation  or  co-partnership  shall  be  ineffectual  for  ob- 
taining payment  and  satisfaction  of  the  amount  of  such 
judgment,  it  shall  be  lawful  for  the  party  or  parties  so 
having  obtained  judgment  against  such  public  officer  for 
the  time  being,  to  issue  execution  against  any  person  or 
persons  who  was  or  were  a  member  or  members  of  such 
corporation  or  co-partnership,  at  the  time  when  the  con- 
tract or  contracts,  or  engagement  or  engagements,  in  which 
such  judgment  may  have  been  obtained,  was  or  were  en- 
tered into,  or  became  a  member  at  any  time  before  such 
contracts  or  engagements  were  executed,  or  was  a  member 
at  the  time  of  the  judgment  obtained,''  &a    It  has  been 
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1849.  lately  decided,  by  the  case  of  Burmester  v.  CropUm  (a), 
that,  on  a  scire  facias  against  a  member  of  a  joint-^tock 
banking  company,  judgment  recovered  on  another  scire  &- 
cias  against  another  member  is  not  pleadable  in  bar.  This 
execution  is  a  statutory  one,  and  not  within  the  rules  of 
an  execution  at  common  law.  From  Dodgson  v.  ScoU  (b) 
it  appears,  that  a  plaintiff  cannot  proceed  at  once  against 
all  classes,  but  that  he  must  exhaust  one  before  he  can  go 
on  against  another.  The  remedy  is  new.  In  Fowler  y. 
Mickerby  (c),  it  was  held  that,  in  proceedings  under  this 
act,  the  nonjoinder  of  other  parties  could  not  be  pleaded 
in  abatement  In  Henry  y.  Ooldney  (eZ)  it  was  held  that, 
in  an  action  of  contract,  the  pendency  of  another  action 
for  the  same  cause  against  another  party  could  not  be 
pleaded  in  abatement  The  case  of  King  t.  Hoare  (e)  does 
not  apply  to  this  case;  for  there  judgment  had  been  reco- 
vered against  one  of  two  joint  debtors;  here  there  is  no- 
thing beyond  the  pendency  of  another  writ  sued  out  on 
the  same  day. 

Hugh  JfftB,  contri. — ^The  cases  otKing  v.  Hoare  and  Hen- 
ry V.  Ooldney,  which  have  been  cited,  have  no  application 
to  the  present  question.  Here  the  plea  is  founded  on  what 
is  matter  of  record  in  the  first  instance;  whereas  in  those 
cases  the  matter,  founded  on  a  contract  in  the  first  instance, 
afterwards  passed  in  rem  judicatam.  It  has  been  said  that 
this  is  a  statutory  and  not  a  common  law  execution;  still 
the  principles  of  the  common  law  apply.  The  case  of  Bur- 
Tnestery.  Oropton  does  not  decide  this  question.  The  12t]i 
section  of  the  7  Greo.  4,  c.  46,  is  important  That  section 
enacts,  that  judgment  against  the  public  officer  of  the  co- 
partnership  shall  operate  against  the  co-partnership,  and 


(a)  Ante,  397.        (h)  2  Exch.  457.        (e)  2  M.  ^  G.  7G0. 
{d)  15  M.  t  W.  494.  (e)  13  M.  t  W.  494. 
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against  the  property  of  eveiy  member  thereof,  as  if  such        1849. 

judgment  had  been  obtained  against  such  co-partnership. 

The  defendant  contends,  that  the  plaintiff  should  issue  his 

scire  facias  either  against  one  or  against  all  the  members  of 

the  co-partnership.     Suppose  a  plaintiff  sues  out  an  elegit 

against  the  land  of  one  of  three  joint  debtors,  he  could  not 

afterwards  issue  a  writ  of  ca.  sa.  against  one  of  the  other 

debtors.     [Platty  B. — He  might  be  precluded  from  suing 

out  a  writ  of  ca.  sa.  against  the  same  debtor.    ParkCy  B. 

— The  remedy  given  by  this  statute  is  different  from  that 

given  by  the  common  law  against  partners.    The  words  of 

the  act  are,  ''any  member  or  members  for  the  time  being.'' 

These  words  mean  one  or  more  members,  and  not  one  or 

alL]    The  same  question  arose  in  JEsdaUer.  Lv/nd  (a),  but 

was  not  decided 

Parke,  R — I  think  our  judgment  ought  to  be  for  the 
plaintiff.  I  entertain  no  doubt  whatever  on  the  matter, 
that,  according  to  the  true  meaning  of  the  act,  the  plain- 
tiff is  not  bound  to  proceed  against  one  or  all  of  those  mem- 
bers, but  that  he  may  select  any  number  he  pleases.  He 
may  have  concurrent  writs  going  on  at  the  same  timei 
When  the  debt  is  paid,  an  exoneretur  will  be  entered 

RoLFB,  R,  and  Platt,  R,  concurred 

Judgment  of  respondeat  ouster. 


(a)  12  M.  <b  W.  607. 
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Jan.  15  k  16.  ^HB  NbWPOBT,  ABEBGAYBKirT,  AND  HbBBFOED  RaILWAT 

Company  v.  HAWBa 

A  declaration  JJeBT.— The  declaration  stated,  that  the  defendant  had 

for  calJB  by  a 

BaiiwayCom-  been  Summoned  to  answer  the  plaintiffs  in  an  action  of 

fivtiiat  where-  debt,  and  the  plaintiffs  demand  of  the  defendant  the  sum  of 

^ulf  A^hdid-  2100i,  which  the  defendant  owes  to,  and  unjustly  detains 

er  of  diyen  from,  them.    For  that,  whereas  the  defendant  is  the  holder 

■haret)  to  wit, 

Ac,  in  the  said  of  divers,  to  wit,  150  shares  in  the  said  Company,  and  is  in- 

ii*kdebted"to  debted  to  the  said  Company  in  a  large  sum  of  money,  to 

the  swdCom-  ^^  the  sum  of  1050i,  in  respect  of  two  several  calls,  the 

pany  in  a  laige  .                                                            , 

ram  of  money,  first  of  the  Said  calls  being  a  call  of  a  certain  simi  of  money, 

KBpect  of  two  to  wit,  the  sum  of  IZ.  10&,  upon  each  of  the  said  shares,  and 

SrSit^Wng  a  ^^  other  of  the  said  calls  being  a  call  of  a  certain  other 

^  of  &c.,  and  g^jni  of  money,  to  wit,  the  sum  of  2Z.,  upon  each  of  the  said 

being  a  call  of  shares,  theretofore  respectively,  to  wit,  on  the  1st  day  of 

irfthe^d  March,  1847,  and  on  the  23rd  day  of  November,  1847,  re- 

Sl^^S^SectiTe  spcctivcly*  d^y  Daade  by  the  said  Company,  whereby  an 

ly,  to  Tnt,  on  action  hath  accrued  to  the  said  Company,  by  virtue  of  a 

ftc«iandon  sc*. 

duly  made  by  Certain  act  of  Parliament  made  and  passed  in  a  session  of 

whereby^  ao-  Parliament  holden  in  the  8th  &  9th  years  of  the  reign  of 

^^d^tho  ^^^  Majesty  Queen  Victoria,  intituled  "  An  Act  for  conso- 

Company,  by  Udating  in  one  Act  certain  provisions  usually  inserted  in 

▼irtue  of  a  cer*  .              ,_                            -                 » ^      •          *•  r^               •• 

tain  act  of  Acts,  With  rcspect  to  the  constitution  of  Companies  incor- 

(8  ftT^ct  c  porated  for  carrying  on  undertakings  of  a  public  nature," 

16),  «nd^  of  3jj^  ajgQ  Qf  2iXi  act  of  Parliament  made  in  the  session  of 

an  act  of  Par- 
liament (the  Parliament  holden  in  the  9th  &  10th  years  of  the  reign  of 

demand  and  her  Majesty  Queen  Victoria,   and  intituled  "  An  Act  for 

fiSmUie"dt  making  a  Railway  from  Newport  to  Abergavenny  and 

fendant  the  Hereford,  with  Branches  therefrom,"  to  demand  and  have 

Baid  sum  of  t                              /•                        • 

Ac,  pazcei  of  of  and  from  the  defendant  the  said  sum  of  1050JL,  being 

demanded,  y^  parcel  of  the  sum  above  demanded;  yet  the  defendant  hath 

the  defendant 

hath  not  paid 

the  nun  aboye  demanded,  or  any  part  thereof: — SemlblU,  bod  on  tpedal  demiixxcr«  far  not  ftflowiog 

the  form  given  by  8  &  9  Vict  c.  16,  b.  25. 
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not  paid  the  said  sum  above  demanded,  or  any  part  thereo£        1849. 
Special  demurrer,  assigning  for  causes,  that  the  declara-         thi 
tion  is  bad,  for  not  alleging  positively,  but  only  by  way    a^*JJ^*5o 
of  recital,   the  supposed  cause  of  action,  and  that  the  *• 

allegation  of  such  cause  of  action,  under  the  words  ^'  for 
that  whereas,'^  is  insufficient;  that  the  declaration  does 
not  follow  the  statute  by  stating  the  time  when  the  de- 
fendant was  holder  of  the  shares,  or  when  she  was  indebt- 
ed to  the  Company,  or  that  she  was  such  holder,  or  that  she 
was  so  indebted  at  the  commencement  of  the  suit,  or  at  the 
time  when  the  calls  were  made;  that  it  does  not  allege  at 
what  time  the  said  two  calls  were  made  respectively,  or 
that  they  were  made  before  the  passing  of  the  said  sta- 
tutes, &c. ;  that  the  declaration  is  argumentative,  for  stat- 
ing only  that  an  action  had  accrued  to  the  said  Company 
by  virtue  of  the  said  statutes.    Joinder  in  demurrer. 

James  Wilde,  in  support  of  the  demurrer. — The  declara- 
tion is  bad  on  various  grounds.  The  first  objection  is, 
that  there  is  no  positive  allegation  that  the  defendant  is 
indebted  to  the  plaintiffs,  the  whole  allegation  being'  go- 
verned by  the  word  "  whereas."  [Parke,  B. — I  once  had 
occasion  to  look  through  many  old  precedents,  and  they  all 
commenced  with  "  for  that  wherea:s "  in  declarations  on 
simple  contract  debts.]  That  may  be  so  where  the  count 
is  the  common  count;  but  in  the  present  case  the  plaintiffs 
will  have  to  rely  upon  the  form  given  in  the  26th  section 
of  the  8  &  9  Vict.  c.  16(a).    Assuming  that  section  to  have 

(a)  Sect.  26  enacts,  ''that in  any  the  number  of  shares),  and  is  in- 
action or  suit  to  be  bronght  by  the  debted  to  the  Company  in  the 
Company  against  any  shareholder  sum  of  money  to  which  the  calls 
to  recorer  any  money  due  for  any  in  arrear  shall  amount,  in  respect 
call,  it  shall  not  be  necessary  to  of  one  call  or  more  upon  one 
set  forth  the  special  matter,  but  it  share  or  more  (stating  the  num- 
shall  be  sufficient  for  the  Com-  ber  and  amotmt  of  each  of  such 
pany  to  declare  that  the  defend-  calls),  whereby  an  action  hath  ao- 
ant  is  the  holder  of  one  share  or  crued  to  the  Company  by  yirtue 
more  in  t^e  Company  (stating  of  this  and  the  special  Act.*' 

VOL.  III.  I  I  BXCH. 
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given  a  form,  the  plaintiffs  have  not  followed  it  The  de- 
claration is  not  good,  either  under  the  statute  or  independ- 
ently of  it  [He  referred  to  Brown  v.  Thurlow(a)  ;  Bac.  Abr. 
tit  "Pleas  and  Pleading/'  B.4;  Edvidmrghy  Leith,  and  Neuh 
haven  Railway  Company  y.  HebblewhiteQi).  He  also  in- 
sisted upon  the  other  grounds  of  objection  to  which  the 
demurrer  was  directed.] 


Roohfort  Clarke,  contriL — ^The  declaration  is  good.  [He 
referred  to  Mallacke  v.  Speering(c),]  [Parke,  B. — ^The 
plaintiffs  had  better  amend,  hj  following  the  form  given  by 
the  statute.  Independently  of  the  statute,  the  declaration 
is  not  sufficient  It  is,  no  doubt,  questionable  whether 
the  person  who  drew  this  clause  was  very  conversant  with 
the  rules  of  pleading.] 

The  plaintiffs' counsel  adopted  the  course  p»toposed.  Leave 
to  amend  accordingly,  on  the  usual  terms;  otherwise 

Judgment  for  the  defendant  (cQ. 
(a)  16  M.  &  W.  36.        (J)  6  M.  &  W.  707.        (e)  Carth.  216. 

(d)  The  foUowing  form  of  declaration,  which  was  held  good  on  spe- 
cial demurrer,  may  be  useful: — 


The  BIBKE9H1AD,  Lavcashibi,  ahd  Oheshibe  Ju5CTioir  Railway 

Company  v.  Wilson. 

X  HB  Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway  Com- 
pany, the  plaintiffs  in  this  suit,  by  T.  Z.,  their  attorney,  complain  of 
John  Nathaniel  Wilson,  the  defendant  in  this  suit,  who  has  been  sum- 
moned to  answer  the  said  Company  in  an  action  of  debt,  and  the  said 
Company  demand  of  the  defendant  the  sum  of  300^.,  which  he  owes  to  and 
unjustly  detains  from  them;  for  that  the  defendant  is  the  holder  of  ten 
•hares  in  the  said  Company,  and  is  indebted  to  the  said  Company  in 
100^.,  in  respect  of  a  call  of  10^  upon  each  of  the  said  shares,  where- 
by an  action  hath  accrued  to  the  said  Company,  by  yirtue  of  the  Com- 
panies Clauses  Consolidation  Act,  1845,  the  Birkenhead,  Lancashire, 
and  Cheshire  Junction  Act,  1846,  and  the  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Railway  and  Birkenhead  Railway  Amalgamation 
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Act,  1847,  to  demand  and  haye  of  and  from  the  defendant,  the  last*         1649* 
mentioned  sum  of  100^.,  parcel  of  the  said  sum  aboye  demanded;  and  m^ 

for  that,  also,  the  defendant,  to  wit,  on  the  8th  day  of  December,  1849,       Nxwpobt 
was  indebted  to  the  said  Company  in  200^.,  for  interest  upon  and  for    Bailwat  Ca 
the  forbearance  by  the  said  Company  to  the  defendant,  at  his  request,        „  ** 
of  money  due  and  owing  from  the  defendant  to  the  said  Company,  and 
for  money  found  to  be  due  frt>m  the  defendant  to  the  said  Company, 
on  diyers  accounts  there  stated  between  them,  which  said  last-men- 
tioned sum  of  money  was  to  be  paid  by  the  defendant  to  the  said  Com- 
pany on  request ;  whereby  and  by  reason  of  the  non-payment  thereof, 
an  action  hath  accrued  to  the  said  Company,  to  demand  and  haye  of 
and  from  the  defendant  the  said  last-mentioned  sum  of  money,  residue 
of  the  said  sum  aboye  demanded;  yet  the  defendant  hath  not  yet  paid 
the  said  sum  aboye  demanded  or  any  part  thereof,  to  the  damage  of 
the  plaintiffs  of  100^.;  and  therefore  they  bring  their  suit,  <fec. 

Special  demurrer  to  the  first  count  of  the  declaration,  assigning  for 
causes,  that  it  is  not  ayerred  therein  that  the  defendant  was  a  holder 
of  the  said  shares,  at  the  time  of  the  making  of  the  said  calls;  and  that 
the  ayerment,  that  the  defendant  is  holder  of  the  said  shares,  is  insuffi- 
cient; and  that  it  is  ambiguous  and  uncertain  from  that  count,  at  what 
time  the  plaintiff  means  to  allege  that  the  defendant  was  a  holder  of 
the  said  shares;  and  that  it  is  not  alleged  or  shewn  on  what  day  or  at 
what  time  the  defendant  was  indebted  to  the  Company,  or  with  suffi- 
cient certainty  that  the  defendant  was  so  indebted  at  the  commence- 
ment of  the  suit;  and  that  the  allegation  that  the  defendant  is  indebt- 
ed to  the  said  Company  is  insufficient;  and  that  that  count  states  the 
cause  of  action  too  generally,  and  is  not  in  compliance  with  the  form 
prescribed  by  the  statute.     Joinder  in  demurrer. 

The  demurrer  was  argued  in  Hilary  Term,  1850,  (January  18,)  by 

Willes  in  support  of  the  demurrer,  who  contended  that  the  statute 
did  not  giye  a  form,  and  that  it  was  the  intention  of  the  legislature 
that  the  plaintiff  should  not  be  under  the  necessity  of  setting  out  all 
the  proceedings,  to  establish  his  right  to  the  calls,  but  that  he  might 
do  so  concisely. 

WMnf,  contiik,  was  stopped  by  the  Court(a),  who  were  clearly  of  opin- 
ion that  the  declaration,  which  followed  the  precise  words  of  the  sta- 
tute, was  sufficient. 

Judgment  for  the  plaintiff. 

(a)  Pollock,  C.  B.,  Parkcy  B.,  Aldermm,  B.,  Plait,  B. 
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'  Norton  v.  Walker. 

Theaheriffis  -L  HIS  was  an  action  oa  the  case  against  the  sheriJOT  of 
i^ktei'°d^"  Yorkshire,  for  an  escape.  The  first  count  of  the  declara- 
chMging  a  per-   tion  iStated,  that  the  plaintiff  having  recovered  a  judgment 

■on  aircBted  for      i    .^ 

debt,  or  on  an  a^ainst  John  Rohinson  and  Thomas  Turlay,  for  13192.,  sued 
^^  piSuo.^  ^^*  *  ^^^  ^^  ^-  ^^  thereon  against  them,  directed  to  the 
tion  by  him  of    gheriff  of  Yorkshire,  and  lodged  the  same  with  the  defend- 

a  mimmont  . 

■igned  as  re-  aiit,  the  then  sheriff,  to  be  executed ;  that,  by  virtue  of  that 

5  &  6  Vict  c.  writ^  the  defendant  arrested  the  said  John  Robinson,  and 

J^L*Vt«.  afterwards  suffered  him  to  escape, 

testa  hun,  and  The  third  count,  after  stating  the  judgment,  and  the  su- 

on  giving  him  a   ^  ^  0.^0 

copy  thereof.  ing  out  and  lodging  of  the  ca.  sa.  with  the  defendant,  pro- 
the  vaUdity  of  ceed^d  to  State,  that,  before  the  writ  was  executed,  a  fiat  in 
ul^Mtcrud^  bankruptcy  was  issued  against  Robinson  and  Turlay,  di- 
it  is  sufficient  if  rected  to  the  Leeds  District  Court  of  Bankruptcy,  under 

the  party  be  a  ,  ,     , 

bankrupt  de  which  fiat  Mr.  Burge,  then  one  of  the  commissioners  of 
not  de  jure^     ^^®  ^^  district  court,  adjudged  the  said  Robinson  and 

Turlay  to  be  bankrupts ;  and  that  a  duplicate  of  such  ad- 
judication having  been  served  on  each  of  them,  the  said 
Robinson  and  Turlay,  Robinson  surrendered  to  the  fiat, 
and  gave  his  consent  in  writing  to  the  adjudication.  The 
declaration  then  went  on  to  say,  that,  after  such  surrender, 
but  before  the  expiration  of  five  days  from  the  service  of 
the  said  duplicate  on  each  of  them,  the  said  Robinson  and 
Turlay,  and  before  Turlay  had  surrendered  or  consented 
to  the  adjudication,  the  defendant,  by  virtue  of  the  said 
writ  of  ca.  sa.,  arrested  the  said  Robinson,  and  afterwards, 
before  the  expiration  of  the  said  five  days,  discharged  the 
said  Robinson  from  custody.  The  third  count  contained 
other  alleged  breaches  of  duty  on  the  part  of  the  defend- 
ant, but  they  are  not  material  to  the  present  question. 

The  third  plea,  which  was  pleaded  to  the  first  count 
only,  stated  that  Robinson  and  Turlay,  being  copartners 
in  trade,  and  subject  to  the  bankrupt  laws,  filed  each  of 
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them  separate  declarations  of  insolvency  in  the  proper  ^^Q^^* 
office,  and  afterwards  petitioned  the  Lord  ChanoeUor,  pur- 
suant to  the  statute,  that  he  would  issue  a  fiat  in  bank* 
ruptcj  against  them;  and  that  thereupon  the  Lord  Chan- 
cellor issued  such  fiat  accordingly,  and  directed  the  same 
to  the  Leeds  District  Court  of  Bankruptcy;  and  that  such 
Court  thereupon  in  due  form  of  law  found  and  adjudged 
that  the  said  Robinson  and  Turlay  had  become  and  were 
bankrupts^  and  each  of  them  had  become  and  was  a  bankr 
rupt.  The  plea  then  averred^  that  each  of  theiq,  the  said 
Robinson  and  Turlay,  was  at  the  time  of  such  adjudication 
a  bankrupt,  and  was  duly  adjudged  to  be  so;  avid  that 
thereupon  a  duplicate  of  the  adjudication  was  served  oa 
each  of  them,  the  said  Robinson  and  Turlay;  and  that,  with* 
in  five  days  after  such  service,  Robinson  surrendered  to  the 
fiat,  and  gave  his  consent  in  writing  that  the  adjudication 
might  be  advertised;  and  thereupon  afterwards  the.  Court 
appointed  certain  days  for  the  said  Robinson  and  Turlay 
to  surrender  and  conform,  according  to  the  statutes  relate 
ing  to  bankrupts;  and  thereupon  the  said  Court  caused  a 
summons  in  writing  to  be  served  personally  on  Robinson, 
by  which,  after  reciting  the  fiat  and  adjudication^  the  Court 
did  summon  them  personally  to  appear  on  certain  specified 
days,  and  make  a  full  discovery  and  disclosure,  &c.  The 
plea  then  stated,  that,  before  the  first  of  the  specified  days, 
Robinson  did  surrender  and  submit  to  be  examined,^  but 
asked  for  further  time,  whereupon  the  Court  gave  him  till 
the  26th  of  February  then  next,  which  said  appointment 
of  further  time  was  then  indorsed  on  the  said  summons, 
and  signed  by  the  commissioner.  The  plea  then  stated, 
that  in  obedience  to  the  writ  of  ca.  sa.,  and  before  the  ex- 
piration of  five  days  from  the  service  of  the  duplicate  of 
the  adjudication;  and  while  Robinson  was  returning  from 
his  said  surrender,  the  defendant  caused  him  to  be  arrested, 
and  thereupon  Robinson  produced  the  said  summons  so 
indorsed,  and  gave  a  copy  thereof  to  the  defendant,  and  re- 
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1^9'  ^  quested  to  be  discharged ;  and  that  the  defendant  then  and 
there  forthwith  discharged  him  accordingly,  which  is  the 
escape  complained  of  in  the  said  first  count — Verifica- 
tion. 

The  eighth  plea  was  similar  to  the  third,  except  that  in- 
stead of  justifying  the  escape  by  reason  of  the  production 
of  the  indorsed  summons,  it  only  alleged  the  arrest  to  have 
been  made  while  Robinson  was  reasonably  returning  fi-om 
his  surrender,  and  so  privileged  from  arrest  The  seyenth 
and  ninth  pleas  set  up  similar  defences  to  so  much  of  the 
third  count  as  related  to  the  escape.  To  all  these  pleas  the 
plaintiff  demurred  specially,  and  the  grounds  of  demurrer 
were  as  follows: — ^that  the  pleas  do  not  disclose  matter 
shewing  that  the  Court  of  Bankruptcy  had  power  to  give 
to  Robinson  any  valid  protection  against  the  plaintifi^s 
arrest;  and  this  on  several  grounds: — ^first,  because  the  fiat 
is  stated  to  have  issued  within  two  months  next  after 
the  filing  of  the  declaration  of  insolvency;  and  as  tufo  de- 
clarations are  stated  to  have  been  filed,  it  does  not  dis- 
tinctly appear  that  the  fiat  issued  within  the  period  fixed 
by  the  statute,  and  unless  it  did  so,  there  would  be  no  act 
of  bankruptcy  sufiSicient  to  support  the  commission.  Se- 
condly, the  plea  does  not  shew  that  Turlay  had  surrendered, 
and  unless  he  had  done  so,  the  commissioner  had  no  power 
to  issue  a  summons  to  Robinson  alone,  and  so  that  the  sta- 
tutoiy  privilege  did  not  exist 

The  case  was  argued  in  Michaelmas  Term  last  (Novem- 
ber 15  and  20),  by 

Clecuby  in  support  of  the  demurrer. — The  third  and  eighth 
pleas  are  bad,  both  in  substance  and  in  form.  The  seventh 
and  ninth  pleas  are  similarly  framed;  and  it  will  therefore 
be  necessary  to  call  the  attention  of  the  Court  to  the  former 
pleas  only.  The  substantial  question  raised  will  depend 
on  the  true  construction  of  the  23rd  section  of  the  5  &  6 
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Vict  a  122  (a).    The  plaintiff  contends,  that,  according 
to  the  true  construction  of  that  section,  in  the  case  of  a 


1849. 


(a)  Sect.  23  enacts,  '^  That,  be- 
fore notice  of  any  adjudication  of 
liankraptcy  under  any  fiat  in 
bankruptcy,  issued  after  the  com* 
mencement  of  this  Act,  shall  be 
giyen  in  the  London  Gazette,  and 
at  or  before  the  time  of  putting 
in  execution  any  warrant  of  seii- 
ure  which  shall  hare  been  grant- 
ed upon  such  adjudication,  a  du- 
plicate of  such  abjudication  shall 
be  serred  on  the  person  so  ad- 
judged bankrupt,  personally,  or 
by  leaTing  the  same  at  the  usual 
place  of  abode  or  place  of  busi- 
ness of  such  person;  and  that  such 
person  shall  be  allowed  fire  days 
from  the  serrice  of  such  dupli- 
cate, to  shew  cause  to  the  Court 
authorised  to  act  in  the  prosecu- 
tion of  the  fiat  under  which  such 
adjudication  shall  hare  been  made 
against  the  yalidity  of  such  ac^u- 
dication;  and  that,  if  such  person 
shall,  within  the  time  hereby  al- 
lowed in  that  behalf,  shew  to  the 
satisfaction  of  such  Court  that  the 
petitioning  creditor's  debt,  trad- 
ing, and  act  of  bankruptcy  upon 
which  such  adjudication  shall 
haye  been  grounded,  or  that  any 
or  either  of  such  matters  are  in- 
sufficient to  support  such  adjudi- 
cation, and  upon  such  shewing, 
no  other  creditor's  debt,  trading, 
and  act  of  bankruptcy  sufficient  to 
support  such  adjudication,  orsuch 
of  the  said  last-mentioned  matters 
as  shall  be  requisite  to  support 
such  adjudication  in  lieu  of  the 
petitioning  creditor's  debt,  trad- 
ing, and  act  of  bankruptcy,  or  any 
or  either  of  such  matters  which 


shall  be  deemed  insufficient  in  that 
behalf,  as  the  case  may  be,  shall  be 
proTed  to  the  satisfaction  of  such 
Court,  such  Court  shall  thereupon 
cause  a  memorandum  in  writing  to 
be  filed,  with  the  proceedings  un- 
der such  fiat,  that  such  adjudica- 
tion is  annulled,  and  the  same  shall 
thereby  be  annulled  accordingly; 
but  if,  at  the  expiration  of  the 
said  time,  no  cause  shall  hare 
been  shewn  to  the  satisfoction  of 
such  Court  for  the  annulling  of 
such  adjudication,  such  Court 
shall  forthwith,  after  the  expira- 
tion of  such  time,  cause  notice  of 
such  abjudication  to  be  given  in 
the  London  Gazette,  and  shall 
thereby  appoint  two  public  sit- 
tings of  such  Court  for  the  bank* 
rupt  to  surrender  and  conform, 
the  last  of  which  sittings  shall  be 
on  a  day  not  less  than  thirty  days 
and  not  exceeding  sixty  days 
from  such  adyertisement,  and 
shall  be  the  day  limited  for  such 
surrender;  provided  always,  that 
if  such  person  so  a4judged  bank- 
rupt shall,  after  such  adjudica- 
tion and  before  the  expiration  of 
the  time  so  allowed  for  shewing 
cause  as  aforesaid,  surrender  to 
such  fiat  and  give  his  consent, 
testified  in  writing  under  his 
hand,  before  such  Court,  to  such 
abjudication,  and  that  the  same 
may  be  advertised,  such  Court, 
after  such  consent  so  given  as 
aforesaid,  shall  forthwith  cause 
notice  of  such  adjudication  to  be 
advertised,  and  appoint  the  sit- 
tings for  the  bankrupt  to  surren- 
der and  conform  in  manner  afore- 
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joint  fiat  against  two  bankmpts,  it  is  necessary  that  a  sum* 
mons  to  surrender  and  conform  within  five  days  of  the 
service  of  adjudication,  should  be  when  both  bankrupts 
have  surrendered,  and  have  given  their  consent  in  writing 
to  the  adjudication.  If  one  bankrupt  alone  has  surrender- 
ed, the  summons  is  not  vaHd;  and,  as  the  privilege  from 
arrest  is  founded  in  one  set  of  pleas  upon  this  summons, 
which  is  illegal,  Robinson  was  not  privileged,  and  the  de* 
fendant  was  not  justified  in  granting  Mm  his  discharge. 
B7  the  93rd  section,  which  is  the  interpretation  clause, 
''every  word  importing  the  singular  number  only,  shall 
extend  and  be  applied  to  several  persons  or  things,  as  well 
as  one  person  or  thing."  The  word  "bankrupt,"  in  the 
23rd  section,  must  therefore  be  read  "  bankrupts."  There 
is  to  be  OTie  set  of  proceedings  against  the  two  bankrupts; 
and  the  commissioners  have  no  power  to  take  separate  pro- 
ceedings. There  are  only  to  be  two  public  sittings  for  all 
the  bankrupts,  and  not  for  each  of  them.  A  particular 
"  day,"— the  word  is  in  the  singular  number,— is  to  be  fixed. 
The  eighth  plea  is  also  bad.     It  will  be  argued,  no  doubt. 


said;  and  such  person  so  adjudged 
bankrupt  shall  be  free  from  ar- 
rest or  imprisonment  by  any  cre- 
ditor, in  coming  to  surrender,  and 
after  such  surrender  during  the 
time  by  this  Act  limited  for  such 
surrender  and  such  further  time 
as  shall  be  allowed  him  for  finish- 
ing his  examination,  and  for  such 
time  after  finishing  his  examina* 
tion  until  his  certificate  be  allow- 
ed and  confirmed,  as  such  Oourt 
shall  from  time  to  time,  bj  in- 
dorsement upon  the  summons  of 
such  bankrupt,  think  fit  to  ap- 
point, provided  he  was  not  in 
custody  at  the  time  of  such  sur- 
render; and  if  such  bankrupt 
shall  be  arrested  for  debt  or  on 
any  escape  warrant  in  coming  to 


surrender,  or  shall  after  his  sur- 
render be  so  arrested  within  the 
time  afbresaid,  he  shall,  on  pro- 
ducing his  summons,  signed  as 
required  by  this  Act,  to  the  officer 
who  shall  arrest  him,  and  giving 
such  officer  a  copy  thereof,  be  im- 
mediately discharged ;  and  if  any 
officer  shall  detain  any  such  bank- 
rupt after  he  shall  have  shewn 
such  summons  to  him,  such  officer 
shall  forfeit  to  such  bankrupt,  for 
his  own  use,  the  simi  of  51.  for 
every  day  he  shall  detain  such 
bankrupt,  to  be  recovered  by  ac- 
tion of  debt  in  any  court  of  re- 
cord at  Westminster,  in  the  name 
of  such  bankrupt,  with  full  costs 
of  suit,"  &c. 
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that  the  bankrupt  is  priyileged  from  arrest  eundo  et  re«  ^849. 
deundo,  and  that  this  section  affords  him  such  protection 
by  implication.  The  act,  however,  points  to  a  specific 
privilege,  to  be  g^nted  to  the  bankrupt  on  particular  con- 
ditions, and  that  favour  cannot  be  extended.  [He  also  con- 
tended that  the  pleas  were  bad  in  form.] 

Cowlingy  contrtL-^The  pleas  are  good.  The  proceedings 
with  reference  to  the  bankruptcy  were  regular,  fiut  even 
if  they  were  not  strictly  so,  the  sheriff  at  all  events  was 
justified,  and  pursued  the  proper  course.  The  sheriff  in- 
deed was  actually  bound  to  discharge  the  bankrupt  Robin- 
son, on  production  of  the  summona  The  Court  by  which 
the  summons  was  issued  is  a  Court  of  record.  The  5  &  6 
Will.  4,  a  29,  s.  25,  after  reciting  that  doubts  had  been  en- 
tertained whether,  by  the  statute  1  &  2  Will.  4^  c  56,  the 
courts  of  review  and  the  subdivision  courts  had  been 
made  courts  of  record,  enacts  that  the  said  courts  shall  be, 
and  be  deemed  and  taken  to  have  been,  courts  of  record, 
&c.;  and  that  every  judge  or  commissioner  appointed  or 
to  be  appointed  by  the  said  first  recited  act,  sitting  alone 
and  acting  in  execution  of  the  duties  imposed  upon  him 
as  such  judge  and  commissioner,  shall  have,  use,  exercise, 
and  enjoy  ail  the  powers,  rights,  privileges  and  exemptions 
of  a  court  of  record.  The  summons,  which  was  in  the  usual 
form  (a),  was  duly  signed  and  indorsed  by  a  commissioner 
of  a  court  of  record.  The  sheriff  could  not  inquire  on  the 
spot,  and  at  the  moment,  as  to  the  sufficiency  of  the  fiat, 
or  the  regularity  of  the  proceedings.  A  fiat  in  fact  is  suffi- 
cient for  the  sheriff.  By  a  reference  to  the  5  Qeo.  2,  c  30, 
the  object  the  legislature  had  in  view  in  passing  the  23rd  sec* 
tion  of  the  5  &  6  Vict.  c.  22,  is  clear.  The  1st  section  of  the 
former  act  enacted,  that  if  any  person  or  persons  against 
whom  a  commission  of  bankruptcy  shall  have  issued,  shall 
not,  within  forty-two  days  after  notice  thereof  in  writing,  &c, 

(a)  See  2  Mont,  is  Ayrion*8  Treatise  on  Bankruptcy,  2Bd  edit,,  3d. 
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1849.  surrender  him,  her,  or  themselyes  to  the  said  commissioners 
named  in  the  said  commission,  &c,  they  shall  be  deemed 
and  adjudged  to  be  guilty  of  felony.  And  the  5th  section 
of  the  same  act  provides,  that  all  and  every  bankrupt  or 
bankrupts,  having  surrendered  as  aforesaid,  &c.,  shall  be 
free  from  arrest  in  coming  to  surrender,  and  from  the  actual 
surrender  for  and  during  the  said  forty-two  days,  or  for 
such  further  time  as  shall  be  allowed  to  such  bankrupt  or 
bankrupts,  for  finishing  his  or  their  examinations,  &c. ;  and 
in  case  such  bankrupt  shall  be  arrested  in  coming  to  sur- 
render, or  afler  his  surrender,  or  shall  be  arrested  within  the 
time  before  mentioned,  that  then,  on  producing  such  sum- 
mons or  notice  under  the  hands  of  the  commissioners,  &a, 
and  giving  such  officer  a  notice  thereof,  he  shall  be  imme- 
diately discharged.  This  enactment  had  clearly  a  twofold 
object,  namely,  to  encourage  bankrupts  to  surrender,  by 
affording  them  privilege  from  arrest,  and  to  compel  them  to 
do  so,  by  inflicting  as  a  penalty  the  guilt  of  felony  in  case 
of  disobedience.  The  6  Geo.  4,  a  16,  repealed  the  act  last 
referred  to,  but  contained  similar  provisions;  and  the  5  & 
6  Vict,  c  122,  has  also  like  clauses  as  to  privilege  from  ar- 
rest. The  legislature,  therefore,  had  the  same  motive  in 
passing  these  provisions  as  to  this  privilege,  as  it  enter- 
tained in  passing  the  former  acta  The  cases  of  Hvomas  v. 
Hudson  (a),  and  Ex  parte  Wood  (6),  are  in  the  defendant's 
favour. 

In  the  next  place,  the  sheriff  would  have  been  justified  had 
there  been  no  summons,  or  if  it  had  not  been  produced.  In 
Arding  v.  Flower  (c),  Lord  Kenyon  said,  "  On  the  principal 
question,  I  think  that  the  bankrupt  was  privileged  from  the 
arrest;  and  my  opinion  does  not  proceed  upon  the  words  or 
construction  of  the  statute  of  Geo.  2,  but  on  general  princi- 
ples, considering  the  bankrupt  in  the  character  of  a  witness 
or  party  attending  commissioners  employed  under  the  au- 
thority of  an  act  of  Parliament,  sitting  in  the  nature  of  a 

(a)  14  M.  &  W.  353.  (6)  18  Ves.  1.  (c)  8  T.  R.  634. 
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court  in  the  administration  of  justice.  If  the  attendance  ^849. 
of  the  party  on  persons  so  authorised,  be  required  in  order 
to  give  them  material  infonnation  on  the  subject  of  their 
inquirj,  it  cannot  be  made  a  question,  whether  or  not  he 
is  entitled  to  protection  from  arrest  upon  such  an  occasion. 
It  was  said  hj  Lord  Henley^  that  the  commissioners  are  a 
court  of  justice,  sufficient  for  the  purpose  of  having  their 
witnesses  protected,  at  least  by  the  Court  of  Chancery,  if 
not  by  themselves.  If  so,  I  cannot  distinguish  between 
the  case  of  a  witness  and  that  of  the  party  himself,  whose 
presence  may  be  equally  necessary  to  explain  his  own 
case.  Et  ubi  eadem  est  ratio,  i4em  est  ju&''  [Parke,  B., 
referred  to  Saffery  v.  Jonsa  (a),  and  Alderson,  B.,  to  Re- 
gina  v.  DeaUry  (6).]  It  may  bo  that  Turlay  did  sur- 
render; if  he  did  not,  and  that  fact  made  the  proceedings 
void,  the  matter  should  have  been  replied.  But  the  pro- 
ceedings are  regular.  The  words  "person"  and  "bank- 
rupt "  must  be  taken  in  the  singular  or  plural,  as  the  case 
requires.  The  construction  for  which  the  plaintiff  con- 
tends would  render  joint  fiats  altogether  impossible.  The 
interpretation  clause,  sect.  93,  expressly  states,  that  "this 
act  shall  be  construed  in  the  most  beneficial  manner  for 
promoting  the  benefit  of  creditors  of  bankrupts,  and  the 
ends  hereby  intended,"  which  clearly  points  to  the  liberal 
interpretation  of  the  act  Upon  the  plaintiff's  construc- 
tion, under  the  23rd  section,  the  duplicates  must  be  served 
on  aU  personally,  if  so  served  on  one ;  all  must  shew  cause, 
not  one  only ;  aU  must  surrender  or  none.  It  has  been  urged 
that  only  one  set  of  proceedings  can  be  adopted,  and  that 
two  days  only  can  be  fixed  for  the  public  sittings,  but  this 
part  of  the  act  is  merely  directory.  The  pleas  therefore 
are  good. 

Cleadby,  in  reply,  contended  that  the  defendant  had 

(a)  2  B.  <fe  Ad.  698.  (h)  Den.  C.  C.  287. 
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1849.  founded  the  justification  on  the  summons,  and  therefore 
that  he  ought  to  have  shewn  that  that  document  was  pro- 
perly issued,  as  in  the  case  of  a  justification  under  a  judg- 
ment of  an  inferior  court.-^He  referred  to  Watson  v.  Bo- 
dell  (a),  Breton  v.  Compton  (&),  Colston  v.  Ross  (c),  Anony- 
mous  case  {d) :  and  Parke,  R,  to' Marsh  y.  WooUey  (e). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock^  C.  B.  (who,  after  stating  the  pleadings,  as  ante, 
p.  480^  proceeded) — The  pleas  are  founded  on  the  23rd  sec- 
tion of  the  5  &  6  Vict.  c.  122.  [His  Lordship  read  the  sec- 
tion.] 

The  substantial  ground  of  defence  relied  on  by  the  de- 
fendant is,  that  the  officer,  on  production  by  Robinson  of  the 
summons,  fixing  the  26th  of  February  as  the  day  for  pass- 
ing his  final  examination,  and  on  his  giving  him  a  copy 
of  that  document,  was  bound  to  discharge  him. 

There  is  no  doubt  but  that  Robinson  was  entitled  to  his 
discharge,  if  he  really  had  duly  become  bankrupt.  But  the 
plaintiff  contends,  that  the  pleas  do  not  disclose  facts  suffi- 
cient to  shew  a  good  and  valid  bankruptcy;  and  that,  un- 
less there  was  a  valid  bankruptcy,  the  sheriff  was  not  war- 
ranted in  discharging  Robinson.  The  pleas  shew  distinct- 
ly, that  Robinson  was  a  trader,  amenable  to  the  bankrupt 
laws,  that  a  fiat  issued  against  him,  and  that  the  Court 
to  which  the  fiat  was  directed  adjudicated  him  to  be  a 
bankrupt,  and  summoned  him  as  such  bankrupt  to  sur- 
render and  make  a  disclosure  of  his  affairs,  and  by  indorse- 
ment on  the  summons,  fixed  the  26th  day  of  February  as  the 
day  on  which  he  was  to  come  in  and  pass  his  final  examin- 
ation. The  third  plea  further  states,  that,  before  the  26th 
of  February  had  arrived,  Robinson  was  arrested  by  the  de- 

(a)  14  M.  k  W.  67.        (h)  8  T.  R.  424.  (c)  Cro.  Eliz.  893. 

{d)  Salk.  272.  («)  6  Man.  <b  0.  675. 
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fendant  on  the  plaintiff's  writ,  aad  was  afterwards  dis-  1849. 
diarged  on  producing  the  summons  and  giving  a  copy  to 
the  officer.  In  our  view  of  this  case,  it  is  not  material  to 
consider  whether  the  bankruptcy  was  valid  or  not  A  fiat 
had  issued,  under  which  Robinson  had  been  by  the  proper 
Court  declared  to  be  a  bankrupt;  and  we  think  that  this 
was  all  which  the  sheriff  was  bound  to  inquire  into.  The 
question  turns  entirely  on  the  23rd  section  of  the  act  5  &  6 
Vict  c.  122*  The  words  are,  "  and  if  such  bankrupt  shall  be 
arrested,  &g.  he  shall,  on  producing  his  summons,  &c.,  be  im- 
mediately discharged."  Here  Robinson,  after  having  been 
adjudged  a  bankrupt,  was  arrested,  and  did  produce  and 
give  a  copy  of  his  summons,  as  required  by  the  statute ;  and 
he  was  certainly,  therefore,  entitled  to  be  discharged,  if  he 
came  within  the  description  in  the  act  of  "sv^  bankrupt" 
The  real  point  is,  what  is  the  meaning  of  the  words  in  the 
passage  in  question?  Do  they  apply  exclusively  to  per- 
sons who  really  are  bankrupts,  L  e.  to  traders  who  have 
committed  an  act  of  bankruptcy,  and  against  whom  a  fiat 
has  issued  on  a  good  petitioning  creditor's  debt,  and  who 
have  thereupon  been  duly  declared  bankrupt?  or  do  the 
words  comprise  all  persons  against  whom  a  fiat  has  issued, 
and  who  have  been  thereupon  by  the  proper  Court  adjudg- 
ed to  be  bankrupt?  We  are  of  opinion  that  the  latter  is  the 
proper  construction.  The  remedy  provided  is  one  which 
admits  of  no  delay.  The  party  arrested  is  to  produce  his 
summons,  and  the  sheriff  is  immediakily  to  discCarge.him. 
The  sheriff  could  not  possibly  obey  this  enactment,  if  he 
were  bound  in  the  first  instance  at  his  peril  to  ascertain 
that  his  prisoner  had  been  a  trader,  that  he  had  committed 
an  act  of  bankruptcy,  that  a  fiat  had  issued  on  a  valid 
and  sufficient  debt,  and  that  he  had  been  adjudicated  a 
bankrupt  thereon. 

The  ground  on  which  the  plaintiff  rested  his  argument 
was,  that  however  hardly  this  might  press  on  the  sheriff, 
still  the  language  of  the  statute  would  admit  no  other 
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1849.  ^  construction,  for  the  statute  only  says,  if  stick  bankrupt 
shall  produce  his  summons,  &c,  the  sheriff  shall  discharge 
him  ;  and  unless  there  have  been  all  the  requisites  to  sup- 
port the  fiat,  the  party  arrested,  it  was  argued,  is  not  a 
bankrupt,  and  so  not  within  the  words  of  the  enactment 
But  we  think,  that  without  any  yiolence  to  the  language 
of  the  statute,  the  words  "  such  bankrupt,"  may  in  this 
passage  be  taken  to  mean  the  party  so  adjudged  bankrupt, 
bankrupt  de  facto,  even  though  he  be  not  bankrupt  de 
jure.  That  this  is  not  a  forced  or  unreasonable  construc- 
tion, is  apparent  from  the  very  next  section  of  the  act, 
which  enacts,  that  if  the  bankrupt  shall  not,  within  a  cer- 
tain limited  time,  proceed  to  dispute  the  fiat,  then  the  Ghi- 
zette  containing  the  adyertisement  of  his  adjudication, 
shall  be  conclusive  evidence  of  his  bankruptcy.  Now 
there  the  expression  "  the  bankrupt,"  clearly  can  only 
mean  the  party  who  has  been  adjudged  bankrupt,  for  if  it 
were  taken  to  mean  the  party  who  has  been  in  all  respects 
duly  adjudged  a  bankrupt,  the  provisions  as  to  his  disput- 
ing his  fiat  would  be  absurd. 

Considering,  therefore,  that  the  words  in  sect  23,  such 
bankrupt,  may,  without  violence  to  language,  be  taken  to 
mean  the  party  so  adjudged  bankrupt;  that  unless  this  con- 
struction be  adopted,  we  must  suppose  the  legislature  to 
have  cast  on  the  sheriff  a  duty  which  it  is  impossible  for 
him  safely  to  perform;  and  that,  in  sect  24,  the  word 
bankrupt  certainly  has  the  more  extended  meaning  which 
we  attribute  to  it  in  sect  23,  we  are  of  opinion  that  the 
defendant  has  established  his  justification,  and  is  entitled 
to  our  judgment 

The  view  we  have  taken  has  made  it  unnecessary  to  in- 
quire into  the  other  points,  namely,  whether  there  were 
or  were  not  all  the  requisites  to  sustain  the  bankruptcy. 

Judgment  for  the  defendant 


c 
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1849. 

John  Howcutt,  Executor  of  William  Howcutt,  •^«»-  ^^- 

V,   BONSER. 


OVEN  ANT. — The  declaration  was  on  an  indenture  In  an  ictkm  of 

"L  •  i_     "L       1       coT«iiant  on  an 

of  mortgage  of  the  4th  of  June,  1824,  by  which  the  de-  indenture  of 
fendant  covenanted  with  the  plaintiff's  testator  to  pay  J^^^JSJ,^ 
him  400Z.  with  interest  thereon,  on  the  4th  of  Decern-  ^^^^ 
ber,  1824,  and  to  insure  the  mortgaged  premises  to  the  m&Tcmroftl» 

puuntiff  s  t6#* 

amount  of  300Z.  in  some  insurance  office  to  be  approved  tator,  to  Mean 
by  the  testator,  in  the  joint  names  of  the  testator  and  the  400?  wid  in- 
defendant,  and  to  continue  such  insurance,  and  pay  the  !|2[^^^*^ 
premium  thereon,  so  long  as  the  sum  of  4002w  should  re-  order  to  take 
main  due    The  declaration  contained  two  breaches:  first,  the  itat  8  &  4 
the  nonpayment  of  the  400i.  and  interest;  and  secondly,  g^'^'^t^' 
that  though  the  defendant  did  insure  the  said  premises,  in  ^^^^  */f^, 

®       .  .  .  f  .  executed  by  de- 

accordance  with  his  covenant,  he  failed  to  pay  the  premium  fJendant,  witliin 

on  such  insurance.     The  defendant  pleaded,  first,  as  to  so  h^^^^^ 
much  of  the  declaration  as  relates  to  the  nonpayment  of  ^^^dedl\he 
the  400Z.  and  interest,  that  the  cause  of  action  did  not,  nor  plaintiriterta- 

tor  was  no 

did  anypart  thereof,  accrue  to  the  plaintiff,  at  any  time  with-  pwtj.   The 

in  twenty  years  next  before  the  commencement  of  the  suit,  J^  ^^  J^ 

and  concluded  with  a  prayer  of  judgment  if  the  plaintiff  ^*"^*  ***lt^* 

ought  to  maintain  his  action  thereof;  and  secondly,  as  to  the  sag«  of  the 

residue  of  the  causes  of  action,  that  the  plaintiff  ought  not  tion  to  the 

further  to  maintain  his  action  thereof,  because  the  defend-  totor^for'i^r. 

ant  brings  into  court  the  sum  of  Ss,,  and  that  the  plaintiff  has  "%*!L^™  \"?" 

^  ^  ^        of  8201.,  and  in- 

not  sustained  damages  to  a  greater  amount;  concludingwith  terest»  stated 

that  he  conveyed 
that  and  other 
propertiea  to  trustees,  on  tmst  to  seD,  and  oat  of  the  proceeds  of  the  sale  to  pay  off  all  the  mortgages  and 
other  incumbrances  affecting  the  property,  and  then  to  pay  the  creditors,  with  an  ultimate  trust  as  to 
the  surplus : — ffeld,  that  this  was  not  an  acknowledgment  of  the  debt  within  the  5th  section  of  the 
■tatnte,  so  as  to  take  the  case  out  of  the  operation  of  the  8rd  section. 

To  a  plea  as  to  the  residue  of  the  causes  of  action  not  before  pleaded  to,  the  defendant  pleaded,  that 
the  plaintiff  ought  not  furUier  to  maintain  his  action  thereof,  because  the  defendant  brings  6«.  into  Conrty 
and  that  the  plaintiff  has  not  sustained  damages  to  a  greater  amount ;  concluding  with  a  yerification, 
and  with  a  prayer  of  judgment  if  the  plaintiff  ought  further  to  maintain  his  action  thereo£  The  ^ain- 
tiff  replied,  that  the  plaintiff  has  sustained  danuwes  to  a  greater  amount  than  the  sum  of  5f . : — ffeld, 
on  special  demurrer,  that  the  replication  was  hea,  for  the  omission  of  a  formal  commencement  of  pre- 
dndi  non. 
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1849.  a  verification  and  prayer  of  judgment  if  the  plaintiff  ought 
further  to  maintain  his  action  thereof  The  plaintiff  re- 
plied to  the  first  plea,  that  after  the  said  breach  of  the  said 
covenant  to  pay  the  4002.,  to  wit,  on  the  24th  of  January, 
1829,  the  defendant  made  and  signed  an  acknowledgment 
in  writing,  that  a  certain  sum  of  money,  to  wit,  to  the  amount 
of  800Z.,  was  then  due  for  principal  and  interest  upon  and 
by  virtue  of  the  said  covenant  and  indenture  in  that  be- 
half; and  that  the  action  was  brought  within  twenty  years 
next  after  the  making  and  signing  of  such  acknowledg- 
ment in  writing. — Verification. 

The  plaintiff  replied  to  the  second  plea,  that  the  plain- 
tiff has  sustained  damages  to  a  greater  amount  than  the 
sum  of  5& 

The  defendant  rejoined  to  the  replication  to  the  first 
plea,  that  the  action  was  not  brought  within-  twenty  years 
next  after  the  making  or  signing  of  any  such  acknowledg- 
ment in  writing,  as  in  the  replication  mentioned;  upon 
which  issue  was  joined.  And  he  specially  demurred  to  the 
replication  to  the  second  plea,  on  the  ground  that  it  had 
not  a  formal  commencement  of  precludi  non. 

The  issue  on  the  rejoinder  came  on  for  trial  before  Pat- 
teson,  J.,  at  the  last  Leicestershire  Summer  Assizes,  when 
it  appeared  that  on  the  4th  of  June,  1824,  the  defendant 
executed  a  mortgage  of  certain  houses,  to  secure  to  the  tes- 
tator of  the  plaintiff  the  payment  of  400Z.  on  the  4th  of  De- 
cember, 1824,  and  by  the  same  deed  covenanted  to  pay  the 
said  sum  of  400i  on  the  said  4th  day  of  December,  1824- 
In  order  to  prove  an  acknowledgment  of  this  mortgage  debt 
within  twenty  years,  the  plaintiff  gave  secondary  evidence 
of  a  deed  of  assignment,  executed  by  the  defendant  in  Jan- 
uary,  1829.  By  this  deed,  after  reciting  that  the  defendant 
was  ^^  seised  in  fee  simple  of  inheritance  in  possession  of 
the  houses  in  question,  subject  to  a  certain  mortgage  there- 
of granted  to  William  Howcutt,  for  the  sum  of  320t  and 
interest,'^  the  defendant  assigned  all  his  real  and  personal 
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estate,  including  the  premises  subject  to  the  mortgage,  to  ^  1849. 
certain  trustees,  upon  trust  to  sell  the  same,  and  out  of 
tiie  proceeds  of  the  sale  to  pay  off  all  mortgages  and  other 
incumbrances,  and  then  to  pay  his  creditors,  with  an  ulti- 
mate trust  as  to  the  surplus.  The  testator  (who  died  in 
1844),  was  no  party  to  this  deed  of  assignment 

It  was  objected  for  the  defendant,  that  the  case  was 
within  the  statute  3  &  4  WilL  4,  c,  42,  &  3,  which  provides 
that  all  actions  of  covenant  upon  any  specialty  shall  be 
commenced  within  twenty  years  after  the  cause  of  such 
action,  and  that  this  deed  of  assignment  did  not  bring 
the  case  within  the  proviso  of  the  5th  section  of  the  same 
statute,  *'that,  if  any  acknowledgment  shall  have  been 
made  by  writing,  signed  by  the  party  liable,  by  virtue  of 
such  specialty,  ...  of  any  principal  or  interest  being  then 
due  thereon,  it  shall  be  lawful  for  the  person  entitled  to 
such  action,  to  bring  his  action  for  money  remaining  un- 
paid, and  so  acknowledged  to  be  due,  within  twenty  years 
after  such  acknowledgment  by  writing,"  &a  It  was  con- 
tended, first,  that  the  acknowledgment  required  by  the 
statute  must  be  made  to  the  party  to  whom  the  money 
is  due,  and  not  to  a  third  party;  and  secondly,  that  the 
recital  in  the  deed  of  assignment  did  not  necessarily  shew 
that  any  money  was  then  due  to  the  testator. 

The  learned  judge  reserved  leave  to  the  defendant  to 
move  to  enter  a  nonsuit  upon  these  grounds,  and  the  plain- 
tiff had  a  verdict  for  35  6Z.  damages  upon  the  first  breach 
assigned.  Contingent  damages  were  also  assessed  upon  the 
other  issue,  in  case  the  judgment  of  the  Court  should  be  in 
the  plaintiff's  favour  upon  that  issue. 

The  case  was  argued  during  the  present  sittings  (Feb- 
ruary 9  and  12),  by 

Macatday  (Martin  with  him),  in  support  of  the  demurrer. 
— ^The  replication  is  informal  without  a  proper  commence- 

VOL.  m-  K  K  BXCH. 
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1849.        ment   The  replication  and  plea  are  not  ad  idem;  that  is  to 
Howcun      say,  the  replication  is  not  properly  applied  to  the  plea. 
BomsiL      ^^'  ^®  of  H.  T.  4  WilL  4,  r.  9,  requires  a  formal  com- 
mencement: Eading  Y,  Muggeridge  (a). 

Whitehvrst,  contril. — ^The  replication  follows  the  form 
given  by  the  rule  of  T.  T.  1  Vict,  the  words  of  which  are, 
that  "  the  plaintiff  may  reply  that  he  has  sustained  dam- 
ages to  a  greater  amount  than  the  said  sum."  Before  the 
New  Rules,  this  formal  commencement  was  never  necessaiy 
in  a  replication  of  this  kind. 

Mdcanlay,  in  reply. — ^The  form  of  the  replication  is  not 
given. by  the  rule  in  question,  but  only  the  substance  of 
it  The  form  of  the  plea  given  by  the  rule  must  be  varied 
according  to  the  particular  case:  Lowe  v.  Sted(b);  and 
the  same  argument  equally  applies  to  the  replication. 

Cur.  adv.  vult 
Against  the  rule  to  enter  a  nonsuit 

Whitehurst  and  MeUor  now  shewed  cause. — The  ac- 
knowledgment in  the  second  deed  executed  by  the  defend- 
ant, is  such  an  acknowledgment  as  required  by  the  5th  sec- 
tion of  the  3  &  4  WilL  4,  c.  42.  That  statute  does  not  state 
to  whom  it  is  to  be  made.  The  words  are  not  "  acknowledg- 
ment or  promise,"  but  "any  acknowledgment^"  simply. 
Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  s.  1,  has  the  word 
"  promise"  The  decided  cases  have  no  great  bearing  upon 
this  subject  Tanner  v.  Smart  (c)  will  no  doubt  be  relied 
upon  by  the  defendant;  but  that  case  is  not  altogether  in 
point  That  case  decided,  that,  where  the  promise  is  con- 
ditional, it  must  be  declared  upon  as  such.  Mauntstephen 
V.  Brooke  (d),  is  in  the  plaintiff's  favour;  there,  in  a  deed  be- 

(a)  16  M.  &  W.  181.  (e)  6  B.  A  C.  003. 

(ft)  16  M.  ii  W.  380.  (<0  3  B.  <b  Aid.  141. 
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tween  the  defendants  and  a  third  person,  the  defendants 
acknowledged  the  existence  of  a  debt,  and  the  plaintiffs 
were  wholly  strangers  to  the  deed ;  and  it  was  held  suffi- 
cient to  take  the  case  out  of  the  statute  of  limitations:  see 
also  Clerk  v.  H(mgham((i)y  Peters  v.  Br(yum(b),  HaUiday  v. 
Ward  (c),  Eiche  v.  Nokee  (d).  Then,  as  to  the  discrepancy 
between  the  amount  of  320Ly  stated  in  the  second  deed, 
and  that  of  4002.,  that  matter  may  be  explained  by  parol 
evidence.  It  was  said  by  Sir  i.  ShadweUy  V.  C,  in  Lord  St 
John  V.  Bougkton  (e),  in  speaking  of  the  3  &  4  Will  4,  c.  27, 
that ''  all  that  the  act  requires  is,  that  some  acknowledg- 
ment of  the  right  to  the  sum  claimed  shall  have  been  given 
in  writing,  signed  by  the  person  who  represents  the  es- 
tate out  of  which  it  is  payable,  or  by  his  agent  The  act, 
therefore,  allows  of  considerable  latitude  as  to  the  form  of 
the  acknowledgment;  and  consequently,  it  is  not  necessary 
that  the  acknowledgment  should  state  the  amount  of  the 
sum  alleged  to  be  due,  if  it  refers  to  the  thing  in  question.'' 

Martin  and  Macauiay,  in  support  of  the  rule. — ^The  case 
of  Tcmner  v.  Smart  is  the  ruling  decision  upon  this  subject ; 
the  preceding  cases,  which  have  a  different  aspect,  were 
overruled  by  that  case.  The  acknowledgment  must  be  in 
the  nature  of  a  new  contract,  the  antecedent  debt  being  the 
consideration.  The  acknowledgment  must  be  spch  a  one 
as  would  contain  a  promise  to  pay  the  debt.  The  word  "  ac- 
knowledgment ''  signifies  an  admission  by  the  debtor  to  the 
creditor  or  his  agent:  OrenfeU  v.  Oirdlestone(/).  The  word 
**  acknowledgment/'  in  the  statute  under  consideration, 
ought  to  have  the  same  meaning  given  to  it  as  the  same 
word  has  received  in  Lord  Tenterden*s  Act  A  debt  grounded 
on  a  specialty,  and  a  debt  arising  out  of  simple  contract,  are 

(a)  2  B.  A(  C.  149.  (d)  1  Moo.  &  Rob.  359. 

(5)  4  Esp.  46.  («)  9  Sim.  225. 

(c)  3  Camp.  32.  (/)  2  Y.  &  0.  662. 
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1849.  in  principle  the  sama  If  such  a  construction  be  adopted, 
Tanner  t.  Smart  is  precisely  in  point.  The  mere  statement 
of  the  existence  of  the  debt  is  not  sufficient  There  may  have 
been  no  covenant  in  the  mortgage  deed  to  repay  the  loan :  it 
does  not  appear  by  the  deed  of  assignment  ivhether  there 
was  or  not  In  Oaiea  y.  Aston  (a),  Lord  Denman^  C.  J.,  says, 
"  There  is  no  coTenant  in  the  mortgage  deed,  either  ex- 
press or  implied,  upon  which  an  action  for  the  money  ad- 
vanced could  be  maintained;  and  the  case  appears  to  fall 
within  the  principle  of  the  decision  in  Burnett  v.  Lynch(b\ 
and  the  distinction  taken  in  Barber  v.  Harris  (c),  between 
cases  where  an  action  may  be  supported  on  the  deed  for 
the  same  cause,  and  where  it  may  not"  There  is,  there- 
fore, no  substantial  admission  of  the  existence  of  a  debt 
It  is  not  stated  how  much  is  due.  [Parke,  R — ^I  think 
that  parol  evidence  is  admissible  to  determine  the  amount, 
and  therefore  that  it  is  not  necessary  that  the  acknowledg- 
ment should  specify  the  amount] — [They  also  referred  to 
PhiUipe  V.  PhiUipaid),  and  the  judgment  of  Wigramy  V.  C, 

in  that  case.] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Rolfs,  R — This  was  an  action  of  covenant,  on  an  in- 
denture of  the  4th  of  June,  1824,  by  which  the  defendant 
covenanted  with  the  plaintiff's  testator  to  pay  to  him  40<NL 
with  interest  on  the  4th  of  December,  1824. 

The  declaration  alleged  two  breaches:  first,  the  nonpay- 
ment of  the  400Z.  and  interest;  and  secondly,  that  the  de- 
fendant had  not  kept  up  certain  insurances,  according  to 
the  covenant  in  the  deed.  The  defendant,  as  to  so  much  of 
the  declaration  as  relates  to  the  nonpayment  of  the  4001 
and  interest,  pleaded  that  the  cause  of  action  did  not,  nor 

(a)  4  Q.  B.  196.  (e)  9  A.  <k  E.  532. 

{h)  5  B.  &  C.  589.  {d)  3  Hare,  281. 
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did  any  part  thereof,  accrue  to  the  plaintiff  within  twenty  1849. 
years  next  before  the  commencement  of  the  action;  and  as 
to  the  residue  of  the  causes  of  action,  the  defendant  paid 
5s.  into  court,  and  pleaded  no  damages  ultra.  The  plaintiff 
by  his  replication  stated,  as  to  the  plea,  so  far  as  related  to 
the  covenant  for  payment  of  the  400t  and  interest,  that  after 
the  breach  of  the  covenant,  to  wit,  on  the  24th  of  Janu- 
ary, 1829,  the  defendant  made  and  signed  an  acknowledg- 
ment in  writing,  that  a  certain  sum  of  money,  to  wit,  to  the 
amount  of  SOOL,  was  then  due  for  principal  and  interest, 
upon  and  by  virtue  of  the  said  covenant,  and  that  this  ac- 
tion was  brought  within  twenty  years  after  the  signing  of 
such  acknowledgment;  and  this  being  traversed  by  the 
defendant  in  his  rejoinder,  issue  was  joined  thereon.  To 
the  last  plea  the  plaintiff  replied,  by  stating  simply  that 
he  had  sustained  damage  to  a  greater  amount  than  58,; 
and  the  defendant  demurred  to  this  replication,  alleging 
as  special  ground  of  demurrer,  that  the  replication  is  bad 
in  form,  inasmuch  as  it  ought  to  have  been  prefaced  by  a 
precludi  noiL 

The  issue  on  the  rejoinder  to  the  replication  to  the  first 
plea  came  on  for  trial  before  my  Brother  PaUeson^  at  the  last 
Leicester  Assizes,  when  a  verdict  was  found  for  the  plaintiff, 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit, 
if  the  Court  should  be  of  opinion  that  the  acknowledgment 
proved  was  not  a  sufficient  acknowledgment  in  writing, 
within  the  true  intent  and  meaning  of  the  5th  section  of 
the  3  &  4  Will  4,  c.  42.  A  rule  nisi  was  granted  by  the 
Court,  accordingly,  in  last  Michaelmas  Term,  against  which 
cause  was  shewn  at  the  sittings  after  last  Term,  before  my 
Brothers  Parke,  Piatt,  and  myself,  and  at  the  same  time 
the  demurrer  to  the  second  plea  was  argued. 

With  respect  to  the  demurrer,  we  have  at  the  present 
sitting  decided  the  very  point  in  a  case  of  Futvoye  v.  Ste- 
wiw  (a).    The  ninth  rule  of  H.  T.  4  Will.  4,  expressly  states, 

(n)  Ante,  p.  459. 
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language,  it  evidently  is  a  clause  introduced  by  tbe  con* 
veyancer,  without  reference  to  the  existence  of  any  parti- 
cular mortgage  deed. 

This  objection  being  decisive,  we  are  not  called  upon  to 
say  how  far  the  principle  of  the  cases  which  have  decided 
that  an  acknowledgment  to  third  persons  is  not  sufficient, 
in  actions  on  simple  contracts,  to  take  a  debt  out  of  the 
operation  of  the  old  Statute  of  Limitations,  21  Jac  1,  is 
applicable  to  the  new  Statute  of  Limitations,  as  to  debts 
by  specialty. 

The  rule  for  a  nonsuit  must  be  made  absolute,  on  the 
ground  we  have  already  stated 

Rule  absolute  to  enter  a  nonsuit,  and  judg- 
ment for  the  defendant  on  the  demurrer. 


Feb.  17, 

There  ii  no  im- 
plied waminty 
of  title  in  the 


MORLET  V.  AtTEKBOROUGH. 


Assumpsit.— The  first  count  of  the  declaration  stated, 
that  in  consideration  that  the  plaintiff  would  buy  of  the 
wntract  ofnle  defendant  a  harp  for  15t  15&,  the  defendant  promised  that 
chattel; and  in   he  had  lawful  right  and  title  to  sell  it  to  the  plaintiff; 

the  ftbflenoe  of  ,      . 

fraud,  a  Tender  that  the  plaintiff  bought  the  harp  and  paid  for  the  same 
ad^ofUUe'  Breach,  that  the  defendant  had  not  lawful  right  or  title  to 
unless  there  be   g^ll  the  harp.    There  was  also  a  count  for  money  had  and 

an  express  war-  ...  . 

nmty,  or  an       received  to  the  plaintiff's  use. — ^Plea,  non  assimipsit. 

equivalent  to  it, 
by  declaration 
or  conduct 

A  warranty  may  be  inferred  from  usage  of  tiade,  or  from  the  nature  of  the  trade  being  sach  as  to 
lead  to  the  conclusion  that  the  person  carrying  it  on  must  be  understood  to  engage  that  the  por- 
chaser  shall  enjoy  that  which  he  buys,  as  against  all  persons;  as  where  articles  are  bought  in  a  Aap 
professedly  carried  on  for  the  sale  of  goods. 

A  pawnbroker,  who  sells  a  chattel  as  a  forfeited  pledge,  merely  undertakes  that  the  subject  of  the 
sale  is  a  pledge,  and  irredeemable,  and  that  he  is  not  cognisant  of  any  defect  of  title  to  it 

Semble,  that  although,  on  the  sale  of  a  personal  chattel,  there  is  no  implied  warranty  of  title,  so 
that  the  vendor  would  not  be  liable  for  a  breach  of  it  to  unliquidated  damages,  yet  the  poidiaser 
may  recover  back  his  money  as  on  a  consideration  that  &iled,  if  it  be  shown  that  it  was  the  wh 
derstanding  of  both  parties  that  the  bai][sain  should  be  put  an  end  to  if  the  piuthaser  shooU  not 
have  a  good  title. 
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At  the  trial,  before  PlaUy  R,  at  the  Middlesex  Sittings 
after  Easter  Term,  1847,  the  following  facts  appeared: — ^In 
the  year  1839,  a  person  of  the  name  of  Foley,  having  hired 
a  harp  of  Messrs  Chappell,  music-sellers,  pledged  it  with  the 
defendant,  a  pawnbroker,  for  152.  15^.,  on  the  terms  that, 
if  the  sum  advanced  were  not  repaid  within  six  months, 
the  defendant  should  be  at  liberty  to  sell  it     The  defend- 
ant had  no  knowledge  that  the  harp  did  not  belong  to  the 
party  pledging  it     The  harp  not  having  been  redeemed  at 
the  stipulated  time,  the  defendant,   in  the  year  1845, 
sent  it  with  other  articles  to  be  sold  by  public  auction. 
The  auctioneers  were  accustomed  to  have  quarterly  sales 
of  unredeemed  pledges,  of  which  the  present  sale  was  one, 
and  on  those  occasions  were  in  the  habit  of  putting  other 
lots  into  the  sale.     The  sale  extended  over  several  days, 
and  a  general  catalogue,  comprising  the  articles  to  be  sold 
on  each  day,  stated  on  the  title-page,  that  the  goods  for 
sale  consisted  of  "  a  collection  of  forfeited  property,  re- 
served,  agreeably  to  Act  of  Parliament,  for  quarterly 
sale  (a),  pledged  prior  to  May,  1844,"  with  certain  pawn- 
brokers, (naming  them,  and  amongst  others  the  defendant,) 
and  that  the  lots  without  numbers  were  ''  other  effects." 
Catalogues  were  also  printed,  applicable  to  each  day's  sale. 
The  harp,  which  was  numbered  in  the  catalogue,  was 
knocked  down  to  the  plaintiff  for  152. 15^.,  but  no  warranty 
of  title  was  given.     The  Messrs.  Chappell,  having  after- 
wards discovered  that  the  harp  was  in  the  plaintiff's  pos- 
session, commenced  an  action  against  him  for  its  recovery, 
whereupon  the  plaintiff  gave  up  the  harp  to  them,  and 
paid  the  costs,  for  which,  together  with  the  price  of  the 
harp,  the  present  action  was  brought.     On  behalf  of  the 
defendant  it  was  objected,  that  there  was  no  warranty  of 
title,  either  express  or  implied,  and  that  the  plaintiff  ought 
to  be  nonsuited    The  learned  Judge  directed  a  verdict  for 


1849. 


BOVQH. 


(«)  See  .39  t  40  Geo.  3,  c.  9J>,  s.  18. 
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the  plaintiff^  reserving  leave  for  the  defendant  to  move  to 
enter  a  nonsuit 

Martin  having  obtained  a  rule  nisi  accordingly, 

Hwmfrey  and  BoviU  shewed  cause  in  last  Easter  Term 
(May  11). — The  question  is,  whether,  on  the  sale  of  a  per- 
sonal chattel,  the  law  implies  a  warranty  by  the  vendor 
that  he  has  good  title  to  the  thing  sold.     Some  authori- 
ties certainly  appear  to  militate  against  that  proposition. 
SprigweU  v.  Allen  {a)  was  '^  an  action  upon  the  case,  for 
falsely  and  fraudulently  selling  a  horse  to  the  plaintiff, 
as  the  proper  horse  of  the  defendant,  ubi  revera  it  was  the 
horse  of  Sir  J.  L.,  because  the  plaintiff  could  not  prove  that 
the  defendant  knew  it  not  to  be  his  own  horse  (for  the  de- 
claration must  be  that  he  did  it  fraudulently  or  knowing  it 
to  be  not  his  own  horse);  for  the  defendant  bought  the 
horse  in  Smithfield,  but  not  legally  tolled:  the  plaintiff  was 
nonsuit"  (6).     Also,  in  Noy's  Maxims,  c.  42  (c),  it  is  said, 
'^  If  I  take  the  horse  of  another  man,  and  sell  him,  and  the 
owner  take  him  again,  I  may  have  an  action  of  debt  for 
the  money;  for  the  bargain  was  perfect  by  the  delivery  of 
the  horse,  and  caveat  emptor."    Chandelor  v.  Lopus(d)  was 
an  "  action  upon  the  case,  whereas  the  defendant,  being  a 
goldsmith,  and  having  skill  in  jewels  and  precious  stones, 
had  a  stone  which  he  affirmed  to  Lopus  to  be  a  bezar 
stone,  and  sold  it  to  him  for  1002.,  ubi  revera  it  was  not 
a  bezar  stone.    The  defendant  pleaded  not  guilty,  and  ver- 
dict was  given  and  judgment  entered  for  the  plaintiff  in 
the  King's  Bench.     But  error  was  thereof  brought  in  the 
Exchequer  Chamber,  because  the  declaration  contains  not 
matter  sufficient  to  charge  the  defendant,  viz.  that  he 
warranted  it  to  be  a  bezar  stone,  or  that  he  knew  that  it 
was  not  a  bezar  stone ;  for  it  may  be  that  he  himself  was  ig- 


(a)  Aleyn,  91. 

(b)  See  the  note  to  WiUiafMon 
v.  AUisoHy  2  East,  448. 


(c)  Page  209,  Bytliewood*8  edit. 

(d)  Oro.  Jac.  4. 
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norant  whether  it  were  a  bezar  stone  or  not;  and  all  the 
Justices  and  Barons  (except  Afiderson)  held,  that  for  this 
cause  it  was  error;  for  the  bare  affirmation  that  it  was  a 
bezar  stone,  without  warranting  it  to  be  so,  is  no  cause  of 
action;  and  although  he  knew  it  to  be  no  bezar  stone,  it  is 
not  material;  for  every  one  in  selling  wares  will  affirm 
that  his  wares  are  good,  or  the  horse  which  he  sells  is 
sound:  yet  if  he  does  not  warrant  them  to  be  so,  it  is  no 
cause  of  action.'^  There,  however,  the  affirmation  was  as  to 
the  quality,  not  the  title  of  the  thing  sold.  In  Early  v.  Oar- 
rett(a),  LitUedale,  J.,  says,  "  It  has  been  held,  that  where  a 
man  sells  a  horse  as  his  own,  when  in  truth  it  is  the  horse 
of  another,  the  purchaser  cannot  maintain  an  action  against 
the  seller,  unless  he  can  shew  that  the  seller  knew  it  to  be 
the  horse  of  the  other  at  the  time  of  the  sale, — ^the  scienter 
or  firaud  being  the  gist  of  the  action  where  there  is  no 
warranty,  for  there  the  party  takes  upon  himself  the  know-* 
ledge  of  the  title  to  the  horse,  and  of  his  qualities.''  In 
Ormrod  v.  Huih(b\  Tindal,  C.  J.,  in  delivering  the  judg- 
ment of  the  Exchequer  Chamber,  says,  "  The  rule  which  is 
to  be  derived  from  all  the  cases  appears  to  us  to  be,  that 
where,  upon  the  sale  of  goods,  the  purchaser  is  satisfied 
without  requiring  a  warranty  (which  is  a  matter  for  his 
own  consideratiou),  he  cannot  recover  upon  a  mere  repre- 
sentation of  the  quality  by  the  seller,  unless  he  can  shew 
that  the  representation  was  bottomed  in  fraud.''  There, 
again,  the  representation  was  as  to  quality,  not  title. 
[Parke,  K — ^I  observe  the  Chief  Justice  adds,  "  Although 
the  cases  may,  in  appearance,  raise  some  difference  as  to 
the  effect  of  a  false  assertion  or  representation  of  tiUe  in 
the  seller,  it  will  be  found,  on  examination,  that  in  each  of 
those  cases  there  was  either  an  assertion  of  title  embodied 
in  the  contract,  or  a  representation  of  title  which  was  false 
to  the  knowledge  of  the  seller."]    In  Co.  Litt.  102.  &,  there 


1849. 


(a)  9  B.  ^  C.  928. 


{h)  14  M.  &  W.  651. 
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is  this  passage:  "  Note,  that,  by  the  dvil  law,  every  man 
is  bound  to  warrant  the  thing  he  selleth  or  conyeyeth, 
albeit  there  be  no  express  warranty;  but  the  common  law 
bindeth  him  not,  unless  there  be  a  warranty,  either  in  deed 
or  in  law,  for  caveat  emptor."  But  it  does  not  appear 
whether  the  warranty  there  mentioned  applies  to  quality 
or  to  title.  In  Walker's  C(ue(a)  it  is  said,  ''  Also,  if  a  man 
sells  goods  for  money  to  be  paid  at  several  days,  in  such 
case,  although  the  goods  be  taken  by  one  who  hath  right, 
before  the  day,  yet  the  seller  shall  have  an  action  of  debt 
in  respect  of  the  contract."  [Parke,  B. — In  Fitzherbert  s 
Nat  Brev.,  94  c,  it  is  said,  "  If  a  man  sell  unto  another  man 
a  horse,  and  warrant  him  to  be  sound  and  good,  &a,  if  the 
horse  be  lame  or  diseased,  that  he  cannot  work,  he  shall 
have  an  action  on  the  case  against  him.  And  so  if  a  man 
bargain  and  sell  unto  another  certain  pipes  of  wine,  and 
warrant  them  to  be  good,  &c.,  and  they  are  corrupted,  he 
shall  have  an  action  on  the  case  against  him.  But  note, 
it  behoveth  that  he  warrant  it  to  be  good,  and  the  horse  to 
be  sound,  otherwise  the  action  will  not  lie.  For  if  he  sell 
the  wine  or  horse  without  such  warranty,  it  is  at  the 
other's  peril,  and  his  eyes  and  his  taste  ought  to  be  his 
judges  in  that  case:  26  H.  6,  35."  There  is  a  case  of 
Paget  v.  WUkinaon,  referred  to  in  the  note  to  WiUiameon 
V.  AUisonQi),  in  which  Holt,  C.  J.,  ruled,  ''  that  if  a  man 
sell  blank  lottery  tickets,  and  afterwards  another,  as  owner 
of  these  tickets,  recover  them  of  the  vendee,  unless  the 
vendor  knew  them  to  be  the  property  of  another,  or  war- 
ranted  them,  neither  this  action  (under  title  '  Case  of  Torts 
in  Nature  of  Deceit  and  other  Wrongs '),  nor  assumpsit  for 
money  had  and  received  to  the  vendee's  use,  will  lie."]  The 
doctrine  of  "  caveat  emptor  "  must  have  been  introduced, 
because  there  was  something  against  which  the  vendee 
could  guard  himself     Several  authorities  support  the 


{a)  3  Rep.  22  a. 


(6)  2  Ewt,  448. 
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plaintiff's  view.  Crosse  v.  Oardtner(a)  was  an  action  on 
the  case  against  the  vendor  of  goods,  for  falsely  affirming 
them  to  be  his  own,  without  saying  that  he  knew  them  to 
be  the  goods  of  another;  and  the  Court  held,  that  the  ac- 
tion lay  on  this  bare  affirmation,  because  the  plaintiff  had 
no  means  of  knowing  to  whom  the  property  belonged,  but 
only  by  the  possession.  [Parke,  B.,  referred  to  Broom's 
Legal  Maxims,  chap.  9.]  In  Medina  v.  SUmghton(b\  HoU^ 
C.  J.,  says,  "  Where  one  having  the  possession  of  any  per- 
sonal chattel  sells  it,  the  bare  affirming  it  to  be  his  amounts 
to  a  warranty,  and  an  action  lies  on  the  affirmation;  for 
his  having  possession  is  a  colour  of  title,  and  perhaps  no 
other  title  can  be  made  out;  aliter  where  the  seller  is  out 
of  possession,  for  there  may  be  room  to  question  the  seller's 
title,  and  caveat  emptor,  in  such  case,  to  have  either  an 
express  warranty  or  a  good  title."  The  distinction,  how- 
ever, between  the  vendor's  being  in  or  out  of  possession  is 
repudiated  by  BvUer,  J.,  in  Pauley  v  Freenum(c).  But  in 
Roswd  V.  Vaughan  (d),  which  was  an  action  of  deceit 
against  a  person  for  fabely  affirming  that  he  was  incum- 
bent of  a  certain  vicarage,  and  had  a  right  to  the  tithes, 
and  afterwards  selling  them;  it  was  held  that  the  action 
would  not  lie,  because  he  gave  no  warranty,  and  had  not 
any  possession.  And  in  Kent's  Commentaries  (e)  it  is  said, 
'^  In  every  sale  of  a  chattel,  if  the  possession  be  at  the  time 
in  another,  and  there  be  no  covenant  or  warranty  of  title, 
the  rule  of  caveat  emptor  applies,  and  the  party  buys  at 
his  periL  But  if  the  seller  has  possession  of  the  article, 
and  he  sells  it  as  his  own,  and  not  as  agent  for  another, 
and  for  a  fair  price,  he  is  understood  to  warrant  the  title." 
In  Adamsony.  Jarois(f),  the  Court,  after  adverting  to  the 
cases,  say,  "  These  cases  rest  on  this  principle,  that  if  a 
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(a)  Garth.  90. 

{b)   1  Salk.  210;  1  Ld.  Raym. 
593. 
(<?)  3  T.  R.  68. 


(d)  Gro.  Jac.  196. 

(e)  Vol.  2,  p.  478, 
(/)  4  Bing.  66. 
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man,  having  the  possession  of  property  which  gives  him 
the  character  of  owner,  affirms  that  he  is  owner,  and  there- 
by induces  a  man  to  buy,  when,  in  point  of  fact,  the  af- 
firmant is  not  the  owner,  he  is  liable  to  an  action/'  And 
in  Peto  V.  Blades  (a)  it  was  held,  that  the  law  raises  an  im- 
plied promise,  in  a  sheriff  selling  goods  taken  in  execution, 
that  he  does  not  know  that  he  is  destitute  of  title  to  the 
goods.  Fumia  v.  Leicester  (b)  was  an  action  for  deceitfully 
selling  sheep,  the  defendant  affirming  them  to  be  his  own, 
ubi  revera  they  were  the  sheep  of  J.  S. ;  and  ''  it  was  moved 
in  arrest  of  judgment,  that  the  action  lay  not,  because  he 
doth  not  shew  that  the  defendant  had  committed  any  of- 
fence in  affirming  them  to  be  his,  and  he  doth  not  shew 
that  he  had  any  damage,  or  that  J.  S.  had  retaken  them, 
or  sued  him  for  them,  as  42  Ass.  8.  Bed  non  allocatur, 
for  the  sale  of  goods  which  were  not  his  own,  but  affirming 
them  to  be  his  goods,  knowing  them  to  be  a  stranger's,  is 
the  offence  and  cause  of  action."  In  2  Bla.  Com.  451,  it  is 
said,  '^  By  the  civil  law  an  implied  warranty  was  annexed 
to  every  sale,  in  respect  to  the  title  of  the  vendor;  and  so 
too,  in  our  law,  the  purchaser  of  goods  and  chattels  may 
have  a  satisfaction  from  the  seller,  if  he  sells  them  as  his 
own,  and  the  title  proves  deficient,  without  any  express 
warranty  for  that  purpose."  In  AUen  v.  Hopkin8(c),  Pol- 
lock,  C.  R,  in  delivering  the  judgment  of  the  Court  says, 
"  It  was  put  in  the  course  of  the  argument  upon  the 
ground  of  caveat  emptor.  I  certainly  can  find  no  au- 
thority, and  I  have  no  recollection  of  ever  hearing  that 
doctrine  applied  to  this  case,  that  the  buyer  is  bound  to 
take  care  that  the  seller  has  a  good  title  to  the  goods,  and 
that,  if  it  turn  out  that  the  seller  has  not  a  good  title,  the 
buyer  of  the  goods  should  have  taken  care  of  that  before  he 
made  the  contract,  and  therefore  is  bound  by  the  contract, 
notwithstanding  he  is  able  to  prove  that  the  seller  has  no 


(a)  6  Taunt.  667.         (h)  Cro.  Jac.  474.         (c)  13  M.  A  W.  94. 


HILABT   VACATION,   12  VICT. 


607 


title.  The  doctrine  of  caveat  emptor  applies  not  at  all,  as 
I  apprehend,  to  the  title  of  the  seller,  but  to  the  condition 
of  the  goods."  [Parke,  B. — ^That  is  only  a  dictum.  Pol^ 
lode,  C.  R — ^The  case,  when  examined,  will  be  found  to 
have  no  bearing  on  the  present  point:  a  judgment  must  be 
taken  secundum  subjectam  materiem.]  In  Smith's  Mer- 
cantile Law  (a),  it  is  said  not  to  be  quite  dear  whether  the 
warranty  of  title  is  express  or  implied.  [Parke,  B.,  refer- 
red to  Addison  on  Contracts,  CL  6,  s.  3.]  The  offering  goods 
for  sale  is  evidence  for  a  jury  that  the  party  affirms  the 
title  to  be  good — [They  also  cited  Robinson  v.  Anderion  (b), 
and  Walker  v.  Mahr(c),] 
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MarHn  and  Petersdorf,  contrk — ^The  law  will  not  imply 
any  warranty  of  title  on  the  sale  of  a  personal  chattel  It 
is  unfortunate  that  the  words  '*  caveat  emptor "  should 
have  been  used  as  a  maxim.  Their  real  meaning  is  this, 
that  since,  in  the  transfer  of  property,  circumstances  will 
inevitably  occur  by  which  one  of  the  parties  must  be  a 
loser,  the  loss,  whether  arising  from  defect  of  title  or  of 
quality,  must  fall  on  the  purchaser,  unless  a  deceit  has 
been  practised  or  a  warranty  given.  That  rule  of  the  com- 
mon law  originates  in  a  desire  of  peace;  for  if  the  rule 
were  otherwise,  there  would  be  numerous  actions  by  suc- 
cessive purchasers  agidnst  their  respective  sellers,  before 
the  party  in  fault  could  be  discovered.  The  passage  from 
Co.  litt  102.  a.,  which  is  the  earliest  authority  on  the  sub- 
ject, is  strictly  applicable  to  title.  Noy's  Maxims,  c.  42, 
Walker's  ca8e(d),  and  Ormrod  v.  nuOi(c),  are  express  au- 
thorities in  the  defendant's  favour.  In  Grosser .  Oardxner{f) 
there  was  an  affirmation  by  the  seller  that  the  goods  were 
hifl  own.     The  case  of  Medina  v.  Stoughton,  as  reported  in 


(a)  Page  462,  note,  4tli  edit 

(h)  Peake,  129. 

(e)  17  L.  J.,  Q.  B.,  103. 


(cQ  3  Rep.  22  a. 
(e)  14  M.  t  W.  664. 
(/)  Carth.  90. 
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Lord  Raymond  (a),  was  merely  assumpsit  on  a  warranty,  and 
what  Lord  Holt  there  says  is,  "  Where  a  man  is  in  posses- 
sion of  a  thing,  which  is  colour  of  title,  an  action  will  lie 
upon  a  bare  affirmation  that  the  goods  sold  are  his  own. 
For  in  such  a  case  it  amounts  to  a  warranty,  and  so  it 
was  adjudged  in  this  Court,  MicL  Term,  1  Will  &  M.,  R  R, 
between  Crosse  andCrardiner."  Chanddor  v.  Lopus(b\  and 
Fumis  y.  Leicester  (c),  shew  that  on  the  simple  sale  of 
goods  without  warranty,  the  vendee  must  stand  the  loss. 
The  note  to  Williamson  y.  AUison(d)  supports  that  view. 
Peto  y.  Blades {e)  has  no  bearing  on  the  present  point; 
and  the  language  of  Pollock,  C.R,  in  AUen  y.  Hopkin8(/), 
was  not  material  for  the  decision  of  the  case.  In  Ross  on 
Vendors  and  Purchasers  (gr),  it  is  said,  "  When  the  vendor 
has  not  affirmed  the  goods  to  be  his,  nor  expressly  war- 
ranted them,  the  vendee  is  without  remedy,  for  the  com* 
mon  law  wiU  not  imply  a  warranty;  and  in  such  case  the 
maxim  is  caveat  emptor/' — [They  also  cited  1  RolL  Abr. 
tit  "Action  sur  Case"  (P),  pL  8;  Power  v.  Barham(h),'] 


Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  argued  some  time  ago  before 
my  Lord  Chief  Baron,  my  Brothers  Rdfe,  Piatt,  and  my- 
self, and  stood  over  for  our  consideration.  The  plaintiff 
brought  an  action  of  assumpsit,  stating,  that  in  considera- 
tion that  the  plaintiff  would  buy  a  harp  for  a  certain  sum, 
the  defendant  promised  that  he,  the  defendant,  had  lawful 
right  to  sell  it,  and  the  breach  assigned  was  that  he  had  not. 


(a)  Page  693. 
{b)  Cro.  Jac.  4. 

(c)  Id.  474. 

(d)  2  Eaat,  448. 

(e)  6  Taunt.  667. 


(/)  13  M.  <b  W.  94. 
(})  P.  282,  l8t  edit.;  336, 2iid 
edit. 
(h)  4  A.  <b  E.  473. 
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It  appeared  on  the  trial,  before  1117  Brother  PlaU^  that 
the  defendant,  who  was  a  pawnbroker,  had  the  harp  pledged 
with  him  in  the  way  of  his  business,  and,  the  time  having 
elapsed  for  its  redemption,  and  the  pledge  being  unre- 
deemed, offered  it  for  sale  through  certain  auctioneers, 
who  sold  it  to  the  plaintiff.  It  turned  out  that  the  harp 
had  been  pledged  to  the  defendant  by  a  person  who  had 
no  title  to  it,  and  the  real  owner  obliged  the  plaintiff  to 
give  it  up,  after  it  had  been  delivered  to  him  by  the  de- 
fendant But,  of  the  want  of  title  of  the  pawner  to  it,  the 
defendant  was  ignorant,  and  there  was  no  express  war- 
ranty. My  Brother  Piatt  directed  a  verdict  for  the  plain- 
tiff, reserving  leave  to  move  to  enter  a  nonsuit. 

On  shewing  cause,  the  case  was  fully  argued,  and  every 
authority  cited  and  commented  upon  on  both  sides,  bearing 
on  the  question,  whether  there  is  an  implied  warranty  of 
title  in  the  contract  of  sale  of  an  article,  or  under  what 
circumstances  there  is  a  liability  on  the  part  of  the  vendor 
to  make  good  a  loss  by  defect  of  title. 

It  is  very  remarkable  that  there  should  be  any  doubt^ 
as  that,  certainly,  is  a  question  so  likely  to  be  of  common 
occurrence^  especially  in  this  commercial  country.  Such  a 
point,  one  would  have  thought,  would  not  have  admitted  of 
any  doubt  The  bargain  and  sale  of  a  specific  chattel,  by 
our  law,  (which  differs  in  that  respect  from  the  civil  law), 
undoubtedly  transfers  all  the  property  the  vendor  has,  where 
nothing  further  remains  to  be  done  according  to  the  intent 
of  the  parties  to  pass  it  But  it  is  made  a  question^  whether 
there  is  annexed  by  law  to  such  a  contract,  which  operates 
as  a  conveyance  of  the  property,  an  implied  agreement  on 
the  part  of  the  vendor,  that  he  has  the  ability  to  convey. 
With  respect  to  executory  contracts  of  purchase  and  sale, 
where  the  subject  is  unascertained,  and  is  afterwards  to  be 
conveyed,  it  would  probably  be  implied  that  both  parties 
meant  that  a  good  title  to  that  subject  should  be  trans- 
ferred, in  the  same  manner  as  it  would  be  implied,  under 

VOL.  m.  L  L  BXCH. 
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similar  circumstances,  that  a  merchantable  article  was  to 
be  supplied.  Unless  goods,  which  the  party  could  enjoy 
as  his  own,  and  make  full  use  of,  were  delivered,  the  con- 
tract would  not  be  performed.  The  purchaser  could  not 
be  bound  to  accept  if  he  discovered  the  defect  of  title  before 
delivery,  and  if  he  did,  and  the  goods  were  recovered  from 
him,  he  would  not  be  bound  to  pay,  or,  having  paid,  he 
would  be  entitled  to  recover  back  the  price,  as  on  a  consi- 
deration which  had  failed.  But  when  there  is  a  bargain 
and  sale  of  a  specific  ascertained  chattel,  which  operates  to 
transmit  the  property,  and  nothing  is  said  about  title,  what 
is  the  legal  effect  of  that  contract  ?  Does  the  contract  ne- 
cessarily import,  unless  the  contrary  be  expressed,  that  the 
vendor  has  a  good  title?  or  has  it  merely  the  effect  of  trans- 
ferring such  title  as  the  vendor  has  ?  According  to  the  Ro- 
man law,  (vide  Domat,  Book  1,  tit  2,  &  2,  art  3,)  and  in 
France,  (Code  Civil,  chap.  4,  sect  1,  art  1603,)  and  Scot- 
land, and  partially  in  America,  (1  Johns.  Rep.  274;  Broom's 
Maxims,  628,  where  this  subject  is  well  discussed,)  there 
is  always  an  implied  contract  that  the  vendor  has  the 
right  to  dispose  of  the  subject  which  he  sells  (Bell  on 
Sale,  94) ;  but  the  result  of  the  older  authorities  is,  that 
there  is  by  the  law  of  England  no  warranty  of  title  in 
the  actual  contract  of  sale,  any  more  than  there  is  of 
quality.  The  rule  of  caveat  emptor  applies  to  both;  but 
if  the  vendor  knew  that  he  had  no  title,  and  concealed 
that  fact,  he  was  always  held  responsible  to  the  purchaser 
as  for  a  fraud,  in  the  same  way  that  he  is  if  he  knew  of 
the  defective  quality.  This  rule  will  be  foimd  in  Co.  Litt 
102.  a.;  3  Rep.  22  a;  Noy,  Max.  42;  Fitz.  Nat  Brev.  94  c, 
in  SpringwtU  v.  AUen^  Aleyn,  91,  cited  by  LitUedaley  J., 
in  Early  v.  Oarr€tt(a),  and  in  WUliamson  v.  AUisonQ)), 
referred  to  in  the  argument  The  same  principle  applies 
to  transfer  by  deed.    Lord  Hale  says,  "  Though  the  words 


(a)  9  B.  <fe  C.  932. 


{h)  2  East,  449. 
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'assign,  set  over,  and  transfer/  do  not  amount  to  a  covenant 
against  an  eign  title,  yet,  as  against  the  covenantor  him- 
self, it  wiU  amount  to  a  covenant  against  all  claiming 
under  him:"  (JDeeringv,  Farrinfftan  (a),  which  was  an  as- 
signment of  a  chose  in  action.) 

It  may  be,  that  as  in  the  earlier  times  the  chief  trans- 
actions of  purchase  and  sale  were  in  markets  and  fairs, 
where  the  bon&  fide  purchaser  without  notiee  obtained  a 
good  title  as  against  all  except  the  Crown  (and  afterwards 
a  prosecutor,  to  whom  restitution  is  ordered  by  the  21  Hen. 
8,  c.  11),  the  common  law  did  not  annex  a  warranty  to 
any  contract  of  sale.  Be  that  as  it  may,  the  older  autho- 
rities are  strong  to  shew  that  there  is  no  such  warranty 
implied  by  law  from  the  mere  sale.  In  recent  times  a  dif- 
ferent notion  appears  to  have  been  gaining  ground,  (see 
note  of  the  learned  editor  to  3  Rep.  22  a) ;  and  Mr.  Justice 
Blackstone  says,  '^In  contracts  for  sale  it  is  constantly 
understood  that  the  seller  undertakes  that  the  commodity 
he  sells  is  his  own;"  and  Mr.  Wooddeson,  in  his  Lectures, 
voL  2,  p.  415,  goes  so  far  as  to  assert  that  the  rule  of  caveat 
emptor  is  exploded  altogether,  which  no  authority  war- 
rants. 

At  all  times,  however,  the  vendor  was  liable  if  there  was 
a  warranty  in  fact;  and  at  an  early  period,  the  affirming 
those  goods  to  be  his  own  by  a  vendor  in  possession,  ap- 
pears to  have  been  deemed  equivalent  to  a  warranty.  Lord 
Halt,  in  Medina  v.  StougktonQi),  says,  that  "where  one 
in  possession  of  a  personal  chattel  sells  it,  the  bare  affirm- 
ing it  to  be  his  own  amounts  to  a  warranty;"  and  Mr. 
Justice  BvUer,  in  Padey  v.  Freeniwn(c),  disclaims  any  dis- 
tinction between  the  efiect  of  an  affirmation,  when  the 
vendor  is  in  possession  or  not,  treating  it  as  equivalent  to  a 
warranty  in  both  cases. 
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(a)  3  Keb.  304. 


(h)  1  Salk.  210;  Ld.  Rajm.  693. 
(<?)  3  T.  R.  67. 
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1840.  Some  of  the  text  writera  drop  the  expressioD  of  "  war- 

MoKUT  taaty"  or  "affina»tioii,"  and  lay  down  in  general  tenns, 
that  if  a  man  sells  gdods  a«  At»:o«m,  and  the  title  is  defi- 
cient^ he  b  liable  to  make  good  the  los^  i  Black.  Com,  451 ; 
the  commentator  cites,  for  that  position,  Cro.  Jac.  474,  and 
1  Roll  Abr.  70,  in  both  which  cases  there  was  an  allegSr 
tion  that  the  vendor  affirmed  that  he  had  a  title,  and 
therefore  it  would  seem,  that  the  learned-  author  treated 
the  exproBnon,  "Selling  as  his  own,"  as  equivalent  to  an 
affirmation  oj  warranty.  '  So  Chancellor  Eei^t,  in  2  Com. 
478,  says,  "that  in  every  eale  of  a  chattel,  if  the  possesuon 
be  in  another,  and  there  be  no  covenant  or  warranty  of 
title,  the  rule  of  caveat  emptor  applies,  and  the  party  buys 
at  his  peril;  but  if  the  seller  has  possession  of  the  article, 
and  he  mUs  it  (U  his  ovm,  and  for  a  fair  price,  he  is  under- 
stood to  warrant  the  title."  From  the  authorities  in  our 
law,  to  which  may  be  added  the  opinion  of  the  late  Lord 
Chief  Justice  I^ndal,  in  Ormrod  v.  B'vth(a),  it  would 
seem  that  there  is  no  implied  warranty  of  title  on  the  sale 
of  goods,  and  that  if  there  be  no  fraud,  a  vendor  is  not  liable 
for  a  bad  title,  unless  there  is  an  e^rea  warranty,  or  an 
equivalent  to  it,  by  declarations  or  conduct;  and  the  ques- 
tion in  each  case,  where  there  is  no  warrant  in  express 
terms,  will  be,  whether  there  are  snch  circumstances  u  to 
be  equivalent  to  such  a  warran^.  Usage  of  trade,  if 
proved  as  a  matter  of  iact,  would,  of  coarse,  be  eoffideDt 
to  raise  an  inference  of  such  an  engagement ;  and  with- 
out proof  of  such  usage,  the  very  nature  of  the  trade  may  be 
^lou^  to  lead  to  the  conclusion,  that  the  person  carry- 
ing it  OB  must  be  understood  to  engage  that  the  purchaser 
shall  enjvy  tliat  which  he  buys,  as  against  all  persona  It 
is,  periiaps,  with  reference  to  such  sales,  or  to  execatoiy 
contracts,  that  Blackstone  makes  the  statement  above  re- 
ferred ta 

<a)  14  H.  A  W.  664. 
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Similar  questions  occur  in  cases  as  to  the  quality  of 
goods,  in  which  it  is  clear  there  is,  by  law,  no  implied 
warranty;  yet,  if  goods  are  ordered  of  a  tradesman,  in  the 
way  of  his  trade,  for  a  particular  purpose,  he  may  be  con^ 
sidered  as  engaging  that  the  goods  supplied  »re  reasonably 
fit  for  that  purpose.  We  do  not  suppose  that  there  would 
be  any  doubt,  if  the  articles  are  bought  in  a  shop  pro- 
fessedly carried  on  for  the  sale  of  goods,  that  the  shop* 
keeper  must  be  considered  as  warranting  thai  those  who 
purchase  will  have  a  good  title  to  keep  the  goods  pur* 
chaised.  In  such  a  case  the  vendor  sells  "  as  his  own,'' 
and  that  is  what  is  equivalent  to  a  warranty  of  title.  But 
in  the  case  now  under  consideration,  the  defendant  can  be 
made  responsible  only  as  on  a  sale  of  a  forfeited  pledge  eo 
nomdne.  Though  the  harp  may  not  have  been  distinctly 
stated  in  the  auctioneer's  catalogue  to  be  a  forfeited  pledge, 
yet  the  auctioneer  had  no  authority  from  the  defendant  to 
sell  it  except  as  sucL  The  defendant,  therefore,  cannot 
be  taken  to  have  sold  it  with  a  more  extensive  liability 
than  such  a  sale  would  have  imposed  upon  him;  and  the 
question  is,  whether,  on  such  a  sale,  accompanied  with 
possession,  there  is  any  assertion  of  an  absolute  title  to  sell, 
or  only  an  assertion  that  the  article  has  been  pledged  with 
him,  and  the  time  allowed  for  redemption  has  passed.  On 
this  question  we  are  without  any  light  from  decided  cases. 
In  our  judgment,  it  appears  unreasonable  to  consider 
the  pawnbroker,  from  the  nature  of  his  occupation,  as  un- 
dertaking anything  more  than  that  the  subject  of  sale  is  a 
pledge  and  irredeemable,  and  that  he  is  not  cognisant  of 
any  defect  of  title  to  it.  By  the  statute  law  (see  1  Jac.  1, 
c.  21),  he  gains  no  better  title  by  a  pledge  than  the  pawner 
had ;  and  as  the  rule  of  the  common  law  is,  that  there  i» 
no  implied  warranty  from  the  mere  contract  of  sale  itself, 
we  think,  that  where  it  is  to  be  implied  from  the  nature 
of  the  trade  carried  on,  the  mode  of  carrying  on  the  trade 
should  be  such  as  clearly  to  raise  that  inference.    In  this 
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case  we  think  it  does  not.  The  vendor  must  be  considered 
as  selling  merely  the  right  to  the  pledge  which  he  himself 
had;  and  therefore  we  think  the  rule  must  be  absolute. 

Since  the  argument,  we  find  that  there  was  a  count  for 
monej  had  and  received,  as  well  as  the  count  on  the  war- 
ranty, in  the  declaration.  But  the  attention  of  the  Judge 
at  the  trial  was  not  drawn  to  this  count,  nor  was  it  noticed 
on  the  argument  in  court. 

It  may  be,  that  though  there  is  no  implied  warranty 
of  title,  so  that  the  vendor  would  not  be  liable  for  a 
breach  of  it  to  unliquidated  damages,  yet  th«  purchaser 
may  recover  back  the  purchase-money,  as  on  a  consider- 
ation that  failed,  if  it  could  be  shewn  that  it  was  the 
understanding  of  both  parties  that  the  bargain  should  be 
put  an  end  to  if  the  purchaser  should  not  have  a  good 
title.  But  if  there  is  no  implied  warranty  of  title,  some 
circumstances  must  be  shown  to  enable  the  plaintiff  to 
recover  for  money  had  and  received.  This  case  was  not 
made  at  the  trial,  and  the  only  question  is,  whether  there 
is  an  implied  warranty. 

Rule  absolute. 


p^^  17,  Chilcotb  v.  Kemp. 

Under  the  7  Ai  J-/EBT  for  work  and  labour,  &c. — Plea,  that  after  the 

8,  the  estate  imd  accruing  of  the  causes  of  action,  &c.,  and  after  the  passing 

ofimiaL*  Wm^  ^^^  coming  into  operation  of  a  certain  statute,  made  and 

eelf  ofthat  Act,  passed  in  the  session  of  Parliament  holden  in  the  7th  and 

do  not  Test  ina,  ^-  .  ^  -r     ■%       i  ^  .. 

trustee,  unless  oth  years  of  the  reign  of  our  Lady  the  now  Queen,  mti- 
lution"f4eCTe-  *^1®^>  "^n  Act  for  facilitating  arrangements  between 
SSr-*Ui*t^  debtors  and  creditors,"  to  wit,  on  &c.,  the  plaintiff,  not 
lore, in  an  action  then  being  a  trader  within  the  meaning  of  the  statutes, 

by  such  debtor, 

the  plea  must  shew  that  the  creditors  resolved  that  a  trustee  shotJd  be  appointed,  and  that  the  poi^ 

ticuiar  debt  should  rest  in  him. 
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at  the  time  of  the  passing  of  the  before*mentioned  statute,  1849. 
and  then  in  force  relating  to  bankrupts,  did,  with  the 
concurrence  of  one-third  in  number  and  value  of  his  cre- 
ditors, as  testified  by  their  signature  to  the  petition  here* 
inafter  mentioned,  duly  and  according  to  the  provisions  of 
the  first-mentioned  statute,  present  a  petition  to  the  Court 
of  Bankruptcy,  in  which  petition  was  duly,  and  according 
to  the  form  of  the  same  statute,  set  forth  a  full  account 
of  the  plaintiff's  debts,  and  the  consideration  thereof, 
and  the  names,  occupations,  and  residences  of  his  cre- 
ditors, and  also  a  full  account  of  his  estate  and  effects  in 
possession,  reversion,  and  expectancy,  and  of  all  debts  and 
rights  due  to  and  claimed  by  him,  and  of  all  property  of 
what  kind  soever  held  in  trust  for  him,  and  also  that 
the  plaintiff,  was  unable  to  meet  his  engagements  with  his 
creditors,  and  the  true  cause  of  such  inability;  and  also 
such  proposal  as  the  plaintiff  was  able  to  make  for  the 
future  payment  of  such  debts  and  engagements;  and  also 
that  one-third  in  number  and  value  of  his  creditors  had 
assented  to  such  proposal;  and  in  such  petition  the  plain- 
tiff also  prayed  that  the  said  proposal,  or  such  modification 
thereof  as  by  the  majority  of  his  creditors  should  be  deter- 
mined, should  be  carried  into  effect  under  the  superintend- 
ence and  control  of  the  said  Court,  and  that  the  plaintiff 
should,  in  the  mean  time,  be  protected  from  arrest,  by  order 
of  the  said  Court  That,  after  the  presentation  of  the  said 
petition,  &c.,  J.  Sw  Fonblanque,  Esq.,  one  of  the  Commis- 
sioners of  the  said  Court  of  Bankruptcy,  and  then  being 
the  Commissioner  duly  appointed  and  authorised  by  order 
or  the  said  Court  in  that  behalf,  to  act  in  the  matter  of 
the  said  petition,  and  to  whom  the  same  had  been  duly, 
that  is  to  say,  by  an  order  of  the  said  Court  referred,  having 
privately  and  duly,  and  according  to  the  said  first-mentioned 
statute,  examined  into  the  matter  of  the  said  petition,  and 
being  then  satisfied  of  the  truth  of  the  several  matters  in 
the  said  petition  alleged,  and  that  the  said  debts  of  the 
plaintiff,  so  being  such  petitioning  debtor  as  aforesaid, 
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2^^  had  not  been  contracted  by  reason  of  any  manner  of  firaud 
or  breach  of  trust,  or  without  reasonable  probability,  at  the 
time  of  contract,  of  being  able  to  pay  for  the  same,  or  by 
reason  of  any  judgment  in  any  prosecution  for  breach  of 
the  revenue  laws,  or  in  any  action  for  breach  of  promise 
of  marriage,  seduction,  crim.  con,,  libel,  slander,  assatdt, 
battery,  malicious  arrest,  malicious  suing  out  a  fiat  in 
bankruptcy,  or  malicious  trespass,  and  being  also  satisfied 
that  the  plaintiff,  being  such  petitioning  debtor  as  aforesaid, 
had,  in  such  petition,  made  a  full  disclosure  of  his  debts 
and  credits,  estate  and  effects,  and  was  desirous  of  making 
a  bon&  fide  arrangement  with  all  his  creditors,  and  that 
the  plaintiff's  proposal  to  that  effect  and  in  that  behalf 
in  the  said  petition  contained,  was  reasonable  and  proper 
to  be  executed  under  the  direction  of  the  said  Court,  did 
then,  to  wit,  on  &a,  direct  that  a  meeting  of  all  the  credi- 
tors of  the  plaintiff,  being  such  petitioning  debtor  as  afore- 
said, should  be  conyened  at  the  place  and  time  appointed 
by  the  said  Commissioner,  to  wit,  &c.,  and  did  then  appoint 
W.  Pennell,  then  being  an  ofSicial  assignee  of  the  Court  of 
Bankruptcy,  and  duly  appointed  and  acting  in  that  behalf, 
to  preside  over  the  meeting  of  creditors  so  to  be  conyened, 
to  report  the  resolutions  thereof  to  the  said  Commissioner. 
That  afterwards,  and  long  before  the  commencement  of  this 
suit,  and  not  less  than  seyen  ot  more  than  twenty-eight 
days,  to  wit,  before  the  same  meeting  was  to  be  and  was 
held,  notice  thereof  was  given  in  writing  to  every  such 
creditor  of  the  plaintiff.  That  the  said  meeting  was  duly 
holden  at  the  time  and  place  so  appointed  by  the  said 
Commissioner,  and  that  the  proportion  of  the  creditors  of 
the  plaintiff  required  by  the  first  Above-mentioned  statute 
in  that  behalf,  to  wit,  the  major  part  in  the  number  and 
value  having  at  such  meeting  (and  the  defendant  avers 
that  they  did  assent)  assented  to  the  proposal  of  the  plain- 
tiff  in  such  petition  contained,  the  said  W.  Pennell,  being 
such  president  of  such  meeting  as  aforesaid,  did  then  and 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  ap 
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point  that  another  meeting  of  creditors  of  the  plaintiff,  being  1849. 
such  petitioning  debtor  as  aforesaid,  should  be  holden  not 
earlier  than  seven  nor  later  than  twenty-eight  days  from 
such  first  meeting,  to  wit,  seven  days  from  such  first  meeting, 
to  wit,  on  &C.  That  notice  in  writing  of  such  second  meeting, 
and  of  the  purpose  thereof,  was  personally  served,  three 
clear  days  at  the  least,  to  wit,  five  days  before  the  day  so 
appointed  for  such  second  meeting  as  aforesaid,  upon  every 
creditor  who  was  not,  either  by  himself  or  his  appointed 
agent,  present  at  the  said  first  meeting  so  holden  as  afore- 
said. That  the  said  second  meeting  was  duly  holden  after- 
wards, and  before  the  commencement  of  this  suit,  that  is 
to  say,  at  the  time  and  on  the  day  appointed  in  that  be- 
half, and  that  one  full  third,  in  number  and  value,  of  all 
the  creditors  of  the  plaintijBT,  as  such  petitioning  debtor  as 
aforesaid,  either  in  person  or  by  an  agent  duly  authorised  in 
that  behalf,  were  present  thereat,  and  that  the  proportion  of 
the  creditors  present  thereat,  required  by  the  firstly  above- 
mentioned  statute,  to  wit,  three-fifths  in  number  and  value 
of  the  said  creditors,  resolved  and  agreed  to  accept  the  ax^ 
rangement  for  the  future  payment  of  the  plaintiff^s  debts, 
which  had  been  assented  to  at  the  said  first  meeting  of  the 
plaintiff's  creditors,  and  did  then,  to  wit,  at  the  same  second 
meeting,  and  on  &c.,  reduce  the  terms  thereof  into  writing, 
and  sign  the  same,  and  did  then  appoint  the  said  W.  Pennell, 
being  such  official  assignee  and  president  as  aforesaid,  to 
be  trustee  of  the  estate  and  effects  of  the  plaintiff.  That 
afterwards,  and  before  the  commencement  of  this  suit,  and 
within  fifteen  days  next  after  the  passing  of  such  resolu- 
tion and  agreement,  to  wit,  on  &c.,  the  said  resolution  and 
agreement  was  submitted  to  the  Commissioner  of  the  Court 
of  Bankruptcy,  acting  in  the  matter  of  the  said  petition  of 
the  plaintiff,  to  wit,  the  said  J.  S.  M.  Fonblanque,  Esq., 
and  the  said  Commissioner  being  of  opinion  that  the  said 
resolution,  arrangement,  and  agreement  was  reasonable 
and  proper  to  be  executed  under  the  direction  of  the  Court 
of  Bankruptcy,  did  afterwards,  and  before  the  commence- 
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1849.  ment  of  tliis  suit,  to  wit,  on  &c.,  cause  the  said  resolution, 
OttihOMu  arraDgement,  agreement,  and  appointment  to  be  filed  and 
Kwip.  entered  of  record  in  the  said  Court,  as  by  the  said  record, 
reference  being  thereunto  had,  -mil  fiilly  appear.  Where- 
upon  and  hj  reason  of  the  premises,  and  by  virtue  of  such 
resolution,  arrangement,  agreement,  and  appointment,  and 
filing,  and  by  force  of  the  firstly  above-mentioned  statute, 
all  the  estate  and  effects  of  the  plaintiff,  being  such  peti- 
tioning debtor  as  aforesaid,  and  the  debts,  sums  of  money, 
and  causes  of  action  in  the  declaration  mentioned,  and 
each  and  every  of  them,  then  and  before  the  commencement 
of  this  suit,  to  wit,  on  &c.,  became  and  were  and  irom 
thence  hitherto  have  been  and  still  are  vested  in  the  said 
W.  Pennell,  as  such  trustee  as  aforesaid.     Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others), 
that  the  plea  did  not  shew  what  was  the  nature  of  the  reso- 
lution or  of  the  agreement,  nor  that  the  said  W.  Pennell  was 
dnly,  or  in  pursuance  of  the  statute,  or  of  the  proposal  in 
the  plea  supposed  to  have  been  made,  and  resolved  and 
agreed  to  be  accepted,  or  in  pursuance  of  the  supposed 
resolution,  or  in  what  manner,  appointed  trustee  of  the 
estate  and  effects  of  the  plaintiff. — Joinder  in  demurrer. 

Wise,  in  support  of  the  demurrer. — ^The  defendant  at- 
tempts to  bring  the  case  within  the  8th  section  of  the  7  & 
8  Tict.  c  70,  but  the  plea  is  bad  both  in  substance  and  in 
form.     By  the  Ist  section  of  that  act,  certain  debtors  are 
enabled  to  present  a  petition  to  the  Court  of  Bankruptcy, 
setting  forth  (amongst  other  matters)  such  proposals  as 
they  are  able  to  make  for  the  future  payment  or  compro- 
mise of  their  debts  or  engagements.    The  4th,  5th,  and  6th 
sections  relate  to  the  resolution  or  agreement  by  the  cre- 
such  proposal;  and  the  8th  section  enacts, 
1  after  the  date  of  the  filing  of  such  resolu- 
lent,  all  the  estate  and  effects  of  such  peU- 
ihail  vest  in  the  trustee  (if  any  such  shall 
jy  virtue  of  such  resolutions,  and  without 
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any  deed^  as  fiiUy  as  if  such  trustee  were  an  assignee  under  ^  1849. 
the  statutes  relating  to  bankrupts,  and  every  such  trustee 
may  sue  and  be  sued  as  if  he  were  such  assignee  in  bank- 
ruptcy." The  estate  of  the  debtor  does  not  vest  in  the 
trustee  unless  the  resolution  requires  it ;  and  this  plea  is  bad 
for  not  shewing  what  the  resolution  was.  It  is  not  abso- 
lutely necessary  that  a  trustee  should  be  appointed,  but 
the  creditors  may  adopt  any  arrangement  which  the  debtor 
may  suggest,  and  if  approved  of  by  the  Commissioner  it 
will  be  valid.  The  object  of  the  statute  was,  that  the 
whole  proceeding  should  be  governed  by  the  resolution. 
The  10th  section  illustrates  the  8th. — Another  objection 
is,  that  it  is  not  averred  that  the  trustee  was  appointed  by 
the  resolution  or  agreement  [Parke,  B. — According  to 
this  plea,  the  Commissioner  would  have  no  control  over  the 
appointment  of  the  trustee;  for  it  is  not  stated  that  he  is 
named  in  the  resolution,  and  unless  the  Commissioner  has 
control  over  the  trustee,  the  debtor's  estate  will  not  vest 
in  him.] — A  further  objection  is,  that  it  is  not  shewn  that 
the  matters  necessary  to  ^ve  the  statute  operation  have 
been  duly  complied  with.  The  plea  should  have  expressly 
alleged  that  the  several  matters  were  true,  or,  at  least,  that 
the  defendant  was  satisfied  of  their  truth:  Brancker  v. 
Molyneux(a\  Christie  v.  Unwin{b), 

Unthankj  contrk. — ^The  plea  is  good.  It  shews  that  a 
trustee  has  been  appointed,  consequently  the  right  of  action 
is  vested  in  him.  The  petition  of  the  debtor  gives  the 
Commissioner  jurisdiction:  Hx  parte  Partingt(m(c).  This 
is  not  like  the  cases  in  which  it  is  necessary  to  set  out 
formal  proceedings,  in  order  that  the  Court  may  adjudicate 
on  their  validity,  for  the  proceedings  of  the  Commissioner 
cannot  be  reviewed  by  this  Court.     Besides,  the  plaintiff 


(«)  4  M.  &  G.  226.  (b)  11  A.  cfe  E.  373. 

(c)  13  M.  «fe  W.  679. 
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1849.  ^  alone  is  privy  to  the  proceedings,  the  defendant  is  a  stranger 
to  them,  and  therefore  not  bound  to  set  them  out  with 
great  particularity.  It  is  stated  that  the  resolution  was 
submitted  to  the  Commissioner,  and  that  he  approved  of 
it  [Parke,  R — ^The  estate  and  effects  would  remain  in 
the  plaintiff,  unless  the  resolution  vested  then  in  some  one 
else,  and  there  is  no  averment  of  any  resolution  submitted 
to  the  Commissioner,  that  any  part  of  the  plaintiff^s  estate 
and  effects  should  vest  in  anybody.  Every  word  of  this 
plea  may  be  true,  and  yet  there  may  be  no  agreement  by 
which  the  property  is  taken  out  of  the  plaintiff  The  plea 
ought  to  have  shewn  a  written  resolution,  signed  by  the 
creditors,  that  either  all  the  plaintiff's  estate  and  effects, 
or  some  portion  of  them  embracing  this  particular  debt, 
should  be  taken  out  of  the  plaintiff.  RolfSy  R — Suppose 
the  creditors  had  resolved  that  all  the  estate  and  effects 
of  the  plaintiff  should  vest  in  a  trustee,  except  this  par- 
ticular debt  due  from  the  defendant — ^this  plea  is  consistent 
with  that  state  of  circumstances.  Platty  B. — ^The  proposal 
and  resolution  constitute  the  compact;  but  this  plea  does 
not  state  what  the  compact  was.]  If  the  creditors  resolve 
to  accept  a  proposal  that  a  certain  person  shall  be  trustee, 
the  estate  vests  in  him  by  virtue  of  the  combined  effect  of 
the  proposal  and  resolution.  [Parke,  R — ^The  statute  does 
not  mean  that  in  all  cases  the  estate  and  effects  of  the 
debtor  shall  vest  in  the  trustee,  but  only  when  the  creditors 
say  in  their  resolution  that  it  shall  do  so.  This  plea  is 
defective  for  want  of  that  averment  Rot/e,  B. — ^This  is 
not  like  the  Bankrupt  and  Insolvent  Acts;  but  the  whole 
depends  upon  the  agreement  with  the  creditors.] 

Per  Curiam  (a). — ^There  must  be  judgment  for  the  plain- 
tiff 

(a)  Parke,  B.,  Hol/e,  B.,  and  Flatt,  B. 


ta 
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RiOKETTS  and  Others  v.  Noble.  /Vi.  27. 

JLj  USH  had  obtained  a  rule  calling  on  the  plaintiffs  to  Where  a  de- 
shew  cause  why  the  defendant's  costs  in  this  cause  should  amfted  under 

»      » 

not  be  taxed,  pursuant  to  the  statute  43  Geo.  3,  c.  46,  &  3 ;  J[^er"uieTft  2 
and  why,  if  necessary,  a  suggestion  should  not  be  entered  ^^f:^  ^^9> 
on  the  roll,  for  the  purpose  of  entitling  the  defendant  to  money  into 
his  costs  of  suit  as  aforesaid,  &c.   It  appeared  by  the  affida-  patting  in  spe- 
Tits,  that  the  defendant  had,  on  the  7th  of  July,  1848,  been  fl^tSi  * 
arrested  for  the  sum  of  71t,  and  that,  by  virtue  of  a  capias  »»<*  «»•*  ^'w 

made  without 

under  the  statute  1  &  2  Yict.  c.  11 0,  issued  under  a  Judge  s  naionaUe  or 
order,  he  had  the  same  day  paid  the  sum  of  712.  and  102.,  ^  defeo^mtii 
under  the  statutes  43  Geo.  3,  c.  46,  s.  2,  and  1  &  2  Vict.  c.  110 ;  «^<>*  5?*^^  ^ 

,  ,      .  taxhiscoite 

8,  4,  and  that  thereupon  he  had  obtained  his  liberty;  that  under  the  43 
on  the  10th  of  the  same  month  he  obtained  leave,  by  a  s,  the  latter ' 
rule,  to  pay  into  court  the  further  sum  of  102.  for  costs,  in  S^  ^d^ 
addition  to  the  sums  of  7lt  and  102.  previously  paid,  in  p»cti«iiy  ™- 

^     ^  ^   ^       '  operatiTemnich 

lieu  of  bail,  to  abide  the  event  of  the  action,  pursuant  to  case  by  the  1  a^ 
the  statute  7  &  8  Geo.  4,  c.  71.    At  the  trial  of  the  action, 
before  Pollock^  C.  B.,  at  the  Summer  Assizes,  1848,  for  the 
county  of  Surrey,  the  plaintiffs  had  a  verdict,  with  62. 
damages  only. 

Against  this  rule  cause  was  shewn  in  Hilary  Term  last, 
(January  13),  by 

WieSy  Seijt,  and  WiUes. — ^There  are  several  answers  to 
this  rule.  In  the  first  place,  the  defendant  was  not  arrested 
and  held  to  special  baU.  In  Bermett  v.  Burt(m(a),  before 
Coleridgey  J.,  in  the  Bail  Court,  where  the  defendant 
was  arrested,  and  without  putting  in  special  bail,  he  was 
discharged  under  the  statute  1  &  2  Vict  c.  110,  s.  7;  and  it 
was  held  that  the  defendant  was  not  entitled  to  his  costs 

(a)  9  Dowl.  492. 
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under  43  Geo.  3,  c.  41,  s.  3(a).  The  learned  Judge  there 
said,  "  The  case  of  Bates  v.  PiUingQi)  is  a  clear  authority  on 
the  construction  of  the  Act  of  Parliament,  that  the  defend- 
ant must  be  both  arrested,  and  held  to  special  bail.  Here  it 
is  not  sworn  that  he  was  held  to  special  ball,  and  therefore 
the  present  rule  must  be  discharged"  It  is  reported  that 
Lord  Abinger,  C.  B.,  in  Preedy  v.  M^Farlane(c),  said,  "I 
think  that  where  a  defendant  is  arrested  and  goes  to  prison, 
it  is  'an  arrest  and  holding  to  bail'  within  the  statute, 
and  that  it  is  equally  the  same  as  if  the  party  were  held  to 
bail"'    It  is  difficult  to  see  how  such  a  fact  can  be  an  equi- 


(a)  Sect.  3  enacts,  "  that  in  all 
actions  to  be  brought  in  England  or 
Ireland,  firoxn  and  after  the  said  Ist 
day  of  June,  in  the  said  year  of  our 
Lord  1803,  wherein  the  defendant 
or  defendants  shall  be  arrested 
and  held    to   special   bail,    and 
wherein  the  plaintiff  or  plaintiffs 
shall  not  recover  the  amount  of 
the  sum  for  which  the  defendant 
or  defendants  in  such  action  shall 
have  been  so  arrested  and  held  to 
special  bail,  such  defendant  or  de- 
fendants shall  be  entitled  to  costs 
of  suit,  to  be  taxed  according  to 
the  custom  of  the  Court  in  which 
such    action    shall    have    been 
brought;  provided  that  it  shall 
be  made  to  appear  to  the  satisfac- 
tion of  the  Court  in  which  such 
action  is  brought,  upon  motion  to 
be  made  in  Court  for  that  purpose, 
and  upon  hearing  the  parties  by 
affidavit  that  theplaintiff  or  plain- 
tiffs in  such  action  had  not  any 
i^easonable  or  probable  cause  for 
causing  the  defendant  or  defend- 
ants to  be  arrested  and  held  to 
special  bail  in  such  amoimt  as 
aforesaid,  and  provided  that  such 
Court  shall  thereupon  by  a  role  or 


order  of  the  same  Court  direct 
that  such  costs  shall  be  aUowed 
to  the  defendant  or  defendants; 
and  the  plaintiff  or  plaintiffs  shall 
upon  such  rule  or  order  being 
made  as  aforesaid,  be  disabled 
from  taking  out  any  execution 
for  the  sum  recovered  in  any  such 
action,  unless  the  same  shall  ex- 
ceed, and  then  in  such  sum  only 
as  the   same    shall    exceed  the 
amount  of  the  taxed  costs  of  the 
defendant  or  defendants  in  such 
action ;  and  in  case  the  sum  re- 
covered in  any  such  action  shall 
be  less  than  the  amount  of  the 
costs  of  the  defendant  or  defend- 
ants to  be  taxed  as  aforesaid,  that 
then  the  defendant  or  defendants 
shall  be  entitled,  after  deducting 
the  sum  of  money  recovered  by 
the  plaintiff  or  plaintifb  in  such 
action  from  the  amount  of  his  or 
their  costs  so  to  be  taxed  as  afore- 
said, to  take  out  execution  for 
such  costs  in  like  manner  as  a  de- 
fendant or  defendants  may  now 
by  law  have  execution  for  costs 
in  other  cases." 

(h)  2  Dowl.  P.  C.  367. 

<c)  1  Cr.  M.  &  R.  820. 
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Talent  to  a  holding  to  bail;  and  that  expression  of  opinion      ^  1849. 
was  not  necessary  for  the  decision  of  the  case.  In  the  next 
place,  it  cannot  be  said  that  the  plaintiff  has  ^'recovered'' 
in  the  action,  as  the  judgment  has  not  been  signed.    LU- 
tledaie,  J.,  in  Keene  v.  DeMeipi),  said,  ''  I  think  that  the 
word  recovered,  as  used  in  this  statute,  bears  the  technical 
legal  sense,  recovered  by  the  consideration  and  judgment 
of  the  Court.*'     [Parke^  B. — 1  do  not  think  that  much 
weight  can  be  attributed  to  that  objection.     The  plaintiff 
may  be  said  to  have  recovered  within  the  meaning  of  this 
act  of  43  Geo.  3,  c.  46,  s.  3,  if  he  obtains  a  verdict]   The  ob- 
jection upon  which  the  plaintiff  mainly  relies,  is,  that  the 
statute  in  question  of  Geo.  3,  does  not  apply  to  a  writ  issued 
under  the  stat.  1  &  2  Vict  a  110.    This  point  is  not  now 
su^ested  for  the  first  time.    In  Jervis's  Rules,  4th  edit  p. 
278,  in  a  note  upon  the  prior  statute,  it  is  said,  "So  few 
cases  can  now  occur  upon  this  statute,  that  it  is  unnecessary 
to  collect  the  decisions  upon  it     It  may,  however,  be  well 
deserving  of  consideration,  whether  this  statute  is  now  in 
force;  the  plaintiff  does  not  recover  upon  the  writ  upon 
which  the  defendant  is  arrested;  the  commencement  of 
the  suit  is  a  writ  of  summons;  the  defendant  is  arrested 
for  the  plaintiff's  security,  and  the  capias  is  a  collateral 
proceeding."    The  stat  1  &  2  Vict  c.  11 0,  gives  a  different 
writ  to  that  under  the  old  law.  The  defendant  was,  there- 
fore, not  "  so  arrested''  as  to  bring  his  case  within  the  star- 
tute  of  Geo.  3.    The  great  alteration  in  the  law,  since  the 
stat  of  1  &  2  Vict  c.  110,  was  commented  upon  in  the 
judgment  of  this  Court,  in  the  case  of  Damiels  v.  Fidd- 
tng(b);  that  decision  shews,  that,  since  the  latter  statute, 
the  foundation  of  an  action  for  a  malicious  arrest  under 
that  statute,  is,  that  the  plaintiff  has  obtained  the  Judge's 
order  for  the  capias  by  falsehood  or  frattd.    If,  then,  the 
stat  43  Geo.  3,  c.  46,  &  3,  were  to  be  held  to  apply  to  cases 

(a)  3  B.  <fe  C.  493.  (b)  16  M.  <k  W.  200. 

VOL.  IIL  M  M  EXOU. 
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1849.  ^  like  the  present,  plaintiffs  might  be  punished  even  to  a 
greater  degree  than  they  could  be  bj  an  action  for  a  ma- 
licious arrest.  Many  other  reasons  might  be  suggested 
to  shew  why  the  prior  statute  is  not  applicable  since  the 
passing  of  the  1  &  2  Vict  c.  110.  [They  then  proceeded 
upon  the  merits.] 

Chambers  and  Ltuh,  in  support  of  the  rule,  were  stopped 
as  to  the  first  objection. — It  has  been  contended  that  the 
Stat  43  Geo.  3,  a  46,  s.  3,  has  been  in  effect  repealed.     The 
recital  of  the  act  is  not  unimportant.    The  words  are :  ^^For 
the  more  effectual  prevention  of  frivolous  and  vexatious 
arrests,  and  for  the  relief  of  persons  imprisoned  on  mesne 
procesa^'    The  act  was  passed  for  the  benefit  of  defendants 
improperly  arrested.    Arrest  on  mesne  process  has  not  been 
abolished,  although  a  new  writ  has  been  substituted.    Good 
reasons  ought  to  be  shewn  to  the  Court  to  induce  them  to 
come  to  a  decision  that  a  beneficial  act  has  been  repealed 
The  defendant  has  been  arrested  in  the  action.  The  writ  of 
capias  is  in  this  action,  although  the  proceedings  are,  to  a 
certain  extent,  collateral  Where  a  sum  is  sworn  to  be  due, 
much  greater  in  amount  than  what  really  is  due,  and  than 
that  which  the  jury  find  to  be  due,  the  old  statute  is  applica^ 
ble.  The  stat  of  1  &  2  Vict  c.  110,  was  passed  with  a  view  to 
the  further  protection  of  defendants.    In  HaU  v.  Forgd{a)i 
Bayley,  J.,  said,  ''  The  act  of  Parliament  (34  Geo.  3,  a  46) 
is  a  very  salutary  one,  and  I  am  not  disposed  to  relax  it 
In  the  early  decisions  upon  this  act,  it  was  held  that 
malice  was  necessary;  but  that  is  now  exploded.''  The  pro- 
visions of  the  3rd  clause  of  the  prior  act  are  inserted 
in  the  recent  statute,  5  &  6  Vict  c.  122^  &  4(6).    The  prior 
act  is  therefore  remedial,  and  still  in  force. 

Cur.  adv.  vult 

(a)  1  Dowl.  696. 
(b)  See  Smith  ▼.  Timperiey,  16  M.  ^  W.  873. 
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The  judgment  of  the  Court  was  now  delivered  by  ^1840. 

Pabkb,  B. — In  this  case  the  defendant  had  been  arrested 
by  virtue  of  a  capias,  under  the  provisions  of  the  1  &  2  Vict, 
c.  110,  issued  by  order  of  my  Brother  Alderaon,  for  71L 
Instead  of  putting  in  bail  to  the  action,  he  paid  that  sum, 
with  202.  as  a  security  for  the  costs  of  the  action,  under  the 
7  &  8  Greo.  4,  a  71.  On  the  trial,  the  plaintiff  recovered 
only  62.  damages;  and  a  rule  nisi  was  afterwards  obtained 
to  tax  the  defendant's  costs  under  the  43  Geo.  3,  c.  46,  on 
the  ground  that  he  had  been  arrested  and  held  to  bail  for 
712^,  without  reasonable  or  probable  cause. 

We  think  that  there  was  in  this  case  no  reasonable  or 
probable  cause  for  arresting  the  defendant  for  so  large 
a  sum.  But,  on  the  part  of  the  plaintiff,  it  was  neverthe- 
less insisted,  that  the  rule  could  not  be  made  absolute,  for 
two  reasons:  First,  that  the  statute  43  Qeo.  3,  c.  46,  s.  3, 
applies  only  to  cases  where  the  defendant  has  been  both 
arrested  and  obliged  to  put  in  special  bail,  and  the  defend- 
ant, never  having  put  in  special  bail,  but  having  paid  money 
into  court,  was  not  entitled  to  the  benefit  given  by  that 
clause.  We  think  he  was,  because  the  effect  of  the  7  &  8 
6ea  4,  a  71,  is  to  substitute  money  for  bail  above,  and  by 
the  enactment  of  the  latter  statute,  the  action,  after  pay- 
ment into  court,  is  to  proceed  as  if  the  defendant  had  put 
in  and  perfected  special  bail 

A  second  and  more  serious  objection  was,  that  the  43 
Geo.  3,  c.  46,  s.  3,  does  not  apply  to  arrests  under  the 
capias  given  by  the  statute  1  &  2  Vict.  c.  1 10,  this  capias  not 
being  the  commencement  of  a  suit,  and  a  writ  to  compel 
an  appearance,  but  a  collateral  proceeding,  for  the  purpose 
of  obtaining  security  for  the  debt  We  are  strongly  inclined 
to  think  that  the  statute  43  Gea  3,  c.  46,  does  not  apply 
to  this  case.  The  object  of  the  statute  was,  as  appears  by 
the  recital,  ^'  for  the  prevention  of  frivolous  and  vexatious 
arrests/'  there  being  two  modes  of  commencing  suits  at 

MM  2 
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1849.^  that  time:  one  by  non-bailable,  the  other  by  bailable  pro- 
cess. The  object  of  the  statute  was  to  restrain  the  latter 
mode,  by  depriving  a  plaintiff,  if  he  improperly  resorted 
to  it,  of  all  his  costs  of  suit  The  arresting  and  holding 
to  special  bail  meant  by  that  statute,  was  on  process  the 
commencement  of  the  suit  The  arrest  under  1  &  2  Vict 
may  be  made  at  any  time  before  final  judgment  There 
is  no  choice  of  the  mode  of  commencing  the  suit;  and 
in  an  action  properly  commenced,  in  the  course  of  which 
the  defendant  gives  reason  to  believe  that  he  is  going 
abroad,  the  loss  of  all  fair  costs  seems  an  inappropriate 
remedy  for  the  wrong  committed  by  the  plaintiff.  It  appears 
to  us,  that,  since  the  passing  of  the  1  &  2  Vict  a  110, 
there  is  no  longer  any  arrest  and  holding  to  bail  to  which 
the  former  statute  applies,  except  perhaps  in  the  case  pro- 
vided for  by  the  85th  section,  of  insolvents  in  custody  to 
be  discharged  at  a  certain  period,  in  which  case  the  old 
process  is  continued.  The  effect  will  be,  that  the  statute 
43  Geo.  3,  c.  46,  is  become  practically  inoperative.  We 
should  therefore  discharge  this  rule;  but  as  the  question 
has  never  yet  been  decided,  we  shall,  if  the  defendant 
intimates  that  he  wishes  that  course  to  be  taken,  direct  a 
suggestion  to  be  entered  on  the  record,  which  will  enable 
the  parties  to  raise  the  question  on  a  writ  of  error. 

Rule  absolute  to  enter  a  suggestion, 
otherwise — Rule  d%8charged{a). 

(a)  On  a  subsequent  day  coun-  time  taken  for  consid^ationy  re- 
eel  were  heard  as  to  the  entry  of  modelled  the  rule  by  striking  out 
a  suggestion,  when  the  Court,  after      all  but  the  words  in  italics. 


Di 
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1840. 

Standish  f;.  Ross.  Fd>.  15. 


'EBT  for  money  had  and  received. — Plea,  never  in-  The  defendant, 
debted.  ^l  ^^\^^ 

ed  judgment 

At  the  trial,  before  Rolfe^  B.,  at  the  Liverpool  Spring  «WMMt  H.,  on 

the  25tli  April 

Assizes,  1848,  it  appeared  that  the  action  was  brought  by  lodged  with  the 
the  plaintiff,  who  was  sheriff  of  Lancashire  in  1846,  to  waaWiheriff, 
recover  money  paid  to  the  defendant  under  the  following  Si^^i^^J*" 
circumstances. — The  defendant  having  recovered   judg-  neglected  to 

XT*         .       •      .1         f  i.  r>.   .       1  execute  the  writ 

ment  agamst  one  Hignett,  in  the  afternoon  of  Saturday,  until  the  iith 
the  25th  April,  1846,  placed  in  the  sheriff's  hands  a  writ  JS'^l^iJd. 
of  fieri  facias,  with  a  request  to  execute  it  on  that  day  at  <*f  H.  and  aa^ 

^        ^  "*  ngned  them  to 

the  warehouse  of  Hignett  at  Manchester.    The  officer  on  the  defendant 
going  there  found  the  warehouse  closed,  as  was  the  custom  ^ch  stated  die 
in  Manchester  on  a  Saturday  afternoon,  and  the  writ  re-  ^"^gT^db 
mained  unexecuted  until  the  11th  May,  when  the  officer  the  defendant  to 

him.     He  then 

entered  and  seized  by  the  defendant's  order.     On  the  same  returned  fieri 
day  the  sheriff  assigned  the  goods  seized  to  the  defendant  the  aeixure  ^e 
by  bill  of  sale,  which  stated  the  consideration  to  be  the  ^^^^  "^^ 

'  '  notice  of  an  act 

sum  of  26  6f.,  paid  by  the  defendant  to  the  sheriff.    A  re-  of  bankruptcy 
return  of  fieri  feci  was  then  made.    Prior  to  the  entry  and  h.  before  the 
seizure,  the  defendant's  attorney  had  notice  of  an  act  of  ^^^  ^^^ 
bankruptcy  committed  by  Hignett  before  the  25th  April;  M^im  Augmt, 
upon  which  a  fiat  issued  on  the  28th  August,  and  assignees  were  appointed, 
were  appointed.     The  assignees  brought  trover  against  the  recovered  from 
sheriff  for  the  goods  seized,  when  he  paid  their  value,  and  J^ue^/*^^  *^ 
brought  the  present  action  to  recover  back  the  money  so  v^  vh^, 

,  -  ,  whereupon  he 

paid.    It  was  submitted,  on  behalf  of  the  defendant,  that  brouf^t  the  pn- 

sent  action  to 
recorer  back 
the  money  lopaid: — HM^  ^urst,  that,  though  no  money  in  fiict  passed,  the  phuntiiFand  defendant 
were,  as  between  themselTes,  in  the  same  situation  as  if  the  plaintiff  had  sold  the  goods  to  the 
defendant  and  reoeiyed  the  money.  Secondly,  That,  though  the  money  was  not  the  pbuntiff's, 
ttiD  he  was  entitled  to  recorer,  since  it  was  money  which  he  ought  to  hare  received  as  soon  as  he 
bad  been  compelled  by  the  owner  to  pay  for  the  goods  seized.  Thirdly,  That  in  this  action  the 
plaintiff  was  not  estopped  by  his  return  from  saying  that  the  then  title  of  the  debtor  was  defeated 
by  matter  subsequent  Lastly,  That  the  money  having  been  paid  by  the  plaintiff  in  ignorance  of  the 
fiKts»  he  was  entitled  to  recover  it  back,  although  the  defendant  coidd  not  in  every  respect  be  placed 
in  statu  quo. 
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1849.        the  action  was  not  maintainable ;  and  the  learned  Judge, 
Standub      heing  of  that  opinion,  nonsuited  the  plaintiff,  reserving 
U^         leave  for  him  to  move  to  enter  a  verdict 

A  rule  nisi  having  been  obtained  accordingly, 

Atherian  and  Unthank  shewed  cause  (a). — ^The  action  is 
not  maintainable.  Assuming  that  the  sheriff  could  enforce 
anj  remedy  against  the  defendant,  the  action  for  money 
had  and  received  is  not  the  proper  form.  Though  the  bill 
of  sale  states  that  the  consideration  for  assigning  the  goods 
was  the  receipt  by  the  sheriff  from  the  defendant  of  the 
amount  directed  to  be  levied,  yet  no  money  in  fact  passed. 
In  Reed  v.  James  (b),  which  was  recognised  in  BttttesUm  v. 
Cooper  (c\  Lord  EUenborough  ruled  that  the  assignees  of  a 
bankrupt  might  recover  as  for  money  had  and  received 
against  the  defendant,  who  levied  execution  on  the  goods 
of  the  bankrupt  after  an  act  of  bankruptcy,  and  then 
took  the  goods  under  a  bill  of  sale  from  the  sheriff,  although 
no  money  was  actually  paid.  It  was  there  considered,  that 
the  transaction  was  in  effect  the  same  as  if  the  goods  had 
been  sold  to  a  stranger;  and  the  proceeds,  being  the  money 
of  the  assignees,  had  come  to  the  hands  of  the  execution 
creditor.  Assimilating  that  case  to  the  present,  and  treat- 
ing these  goods  as  if  sold  by  the  sheriff  to  a  third  party, 
and  the  price  paid  to  the  execution  creditor,  the  assignees, 
and  not  the  sheriff,  are  entitled  to  recover  it  back.  It  is 
suggested  that  the  sheriff  acted  under  a  mistake,  but  that 
view  is  not  supported  by  the  evidence  The  sheriff  was 
aware  of  the  difficulty  in  which  he  was  placed,  and  might 
have  refused  to  levy,  or  have  returned  nulla  bona,  or  have 
applied  for  relief  under  the  Interpleader  Act  Besides,  if 
these  goods  be  dealt  with  as  the  proceeds  of  goods,  in  order 


(a)  The  case  was  argued  in  last         (h)  1  Stark.  K.  P.  132. 
Michaelmas  Tenn,Noy.  14  and  16.         (c)  14  M.  &  W.  399. 
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to  make  out  tliat  the  money  was  received  for  the  use  of  1849. 
the  sheriff,  it  must  first  be  established  that  the  goods  were 
the  goods  of  the  sheriff.  But  the  ^eriff  is  the  mere  min- 
ister of  sale,  and  has  no  property  whatever  in  the  goods; 
for  the  property  passes  from  the  debtor  to  the  vendee 
without  vesting  intermediately  in  the  sheriff:  OUea  v. 
Orover(a).  It  will  perhaps  be  said,  that  the  recovery  in 
the  action  of  trover,  by  the  assignees  against  the  sherifl^ 
vested  the  property  in  him:  Cooper  v.  Shepherd  (b);  but 
such  recovery  cannot  affect  the  rights  of  third  persona 
Besides,  the  sheriff  is  estopped  by  his  return:  Com.  Dig. 
"  B.etom"  (G) ;  and  the  bill  of  sale  precludes  him  from 
saying  that  he  has  not  received  money  for  the  goods  as- 
signed to  the  defendant  As  between  the  same  parties  the 
return  is  conclusive,  even  as  to  the  value  of  the  goods: 
Cflerk  V.  Wtthereifi),  Fidd  v.  J3miih(f^.  It  is  true,  that  in 
Jackeon  v.  HiU(e)f  which  was  an  action  against  the  bailiff 
of  a  liberty  for  an  escape,  it  was  held  that  the  plaintiff 
was  not  estopped  by  the  sheriff's  return  of  copi  corpus; 
there,  however,  the  sheriff  was  no  party  to  the  action. 
Brydges  v.  Walford{f\  which  arose  under  the  old  bank- 
rupt law,  has  no  bearing  on  the  present  case.  There  the 
debtor  becaxne  bankrupt  before  judgment,  and  the  plain- 
tiffs had  notice  of  his  insolvency  at  the  time  they  issued 
execution;  and  the  question  was,  whether  the  sheriff  was 
precluded  by  his  return  from  proving  those  &cts,  in  answer 
to  an  action  for  not  selling  the  goods.  Further,  this  action 
cannot  be  maintained  unlem  the  parties  can  be  placed  in 
statu  quo.  The  sheriff  has  been  guilty  oflaches,  for  he  might 
have  levied  on  the  25th  of  April,  at  which  time  the  execu- 
tion creditor  had  no  notice  of  the  act  of  bankruptcy,  and 
consequently  the  execution  would  have  been  valid  under 


(a)  1  C.  A  F.  218,  (<Q  2  M.  &  W.  388. 

(h)  3  C.  B.  266.  («)  10  A.  k  E.  477. 

{e)  6  Mod.  296.  (/)  6  M.  <k  Sel.  42. 
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1849.  the  2  &  3  Vict  c.  29.  The  sheriff  might  have  broken  open 
the  outer  door  of  the  warehouse:  Penion  v.  Brawne{a), 
Lee  v.  Oan8eU(b)\  and  he  can  derive  no  cause  of  action 
from  his  own  breach  of  duty:  Pitcher  v.  Bailey {c).  The 
delay  in  executing  the  writ  rendered  the  sheriff  liable  to 
an  action:  CKJion  v.  Hooper (d),  Pitcher  v.  King{e);  but 
the  return  prevents  the  defendant  from  maintaining  it  So 
long  as  the  return  remains  of  record,  the  defendant  is 
barred  from  issuing  execution,  or  taking  any  step  to  recover 
his  debt  The  bill  of  sale  also  estops  him  from  saying 
that  he  has  not  been  paid. 

Martin  and  J.  Addison,  in  support  of  the  rule. — If  a 
public  officer  seizes  goods,  supposing  them  to  be  the  goods 
of  A.,  and  it  afterwards  turns  out  that,  by  operation  of  law, 
they  are  the  goods  of  R,  and  the  officer  is  compelled  to  pay 
the  proceeds  to  B. ;  that  ignorance  as  to  the  property  in  the 
goods  being  caused  by  the  law  itself,  he  has  a  right  to 
recover  back  the  money  paid.  Here  the  title  of  the  as- 
signees accrued  by  relation  to  the  act  of  bankruptcy. 
On  the  11th  May,  when  the  goods  were  seized,  they  were 
prim&  facie  the  goods  of  the  debtor,  and  as  such  the  sheriff 
was  bound  to  seize  them;  but  the  execution  creditor,  having 
had  notice  of  an  act  of  bankruptcy,  proceeded  at  his  peril: 
Roth/weU  V.  TimbreU  (/).  This  is,  in  fact,  money  paid  to 
the  defendant  under  a  mistake  respecting  the  execution 
debtor's  bankruptcy:  Wilson  v.  MUner  (g).  The  right  of 
the  defendant  to  retain  the  money  cannot  depend  upon 
whether  the  assignees  elect  to  sue  him  or  the  sheriff. 
Reed  V.  James  (h),  and  Brydges  v.  Walford  (t),  are  in  point 
At  the  time  of  the  seizure,  the  defendant  had  a  defeasible 


(a)  Sid.  186.  (J)  1  Dowl.  N.  S.  778. 

{h)  1  Cowp.  1.  {g)  2  Camp.  451. 

{c)  8  East,  171.  (h)  1  Stark.  N.  P.  134. 

(d)  6  Q.  B.  468.  (t)  6  M.  &  Sd.  42. 
{e)  5  Q.  B.  753. 


HILABY  VAOATIOK,   12  VICT.  631 

titlcy  which  was  defeated  when  the  sheriff  paid  over  the  1849. 
money  to  the  assignees:  No&ey  v.  Bud6(a),  BitUesUm  v. 
Cooper  Q>)  shews  that  the  action  will  lie,  though  no  money 
in  fact  passed.  The  sheriff  could  not  have  obtained  relief 
under  the  Interpleader  Act,  for  that  statute  does  not  apply 
imtil  a  claimant  appears :  BenUey  v.  Hook  (c).  If  the  sheriff 
had  returned  nulla  bona,  he  would  have  been  liable  to  an 
action  for  a  false  return.  The  return  is  no  estoppel:  Dal- 
ton's  Sheriff,  42,  191,  ed.  1700;  Brydges  v.  Walford  (d), 
Parkes  v.  Moase  (e) ;  Arch.  Prac.  666.  Jiackeon  v.  HiU  (/) 
is  an  express  authority  that  a  return  is  conclusive  only  in 
the  particular  cause  in  which  it  is  made.  With  respect  to 
the  sheriff's  omission  to  seize  on  the  26th  April,  it  is  clear 
that  for  it  the  defendant  could  only  have  recovered  nomi- 
nal damages.  It  is  said  that  the  parties  cannot  be  placed  in 
statu  quo;  but  the  defendant  has  the  same  right  as  the 
other  creditors  under  the  fiat  There  has  been  no  sus- 
pension of  the  defendant's  right  of  action  against  the  she- 
riff for  neglect  of  duty;  for,  as  soon  as  the  fiat  issued,  and 
assignees  were  appointed,  it  must  be  presumed  that  the 
defendant  knew  that  the  money  belonged  to  them. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabkb,  B. — This  case  was  argued  before  the  Lord  Chief 
Baron  and  my  Brothers  Rolfe  and  AldersoUy  on  shewing 
cause  against  the  rule  to  enter  the  verdict  for  the  plaintiff. 
The  action  was  brought  by  the  plaintiff,  who  was  sheriff 
of  Lancashire  in  1846,  against  the  defendant  for  money 
had  and  received:  the  plea  was  the  general  issue.  The 
defendant  was  a  judgment  creditor  after  verdict  of  one 


(a)  8  B.  ^  C.  160.  (d)  6  M.  <k  Sel.  42. 

(b)  14  M.  &  W.  399.  (e)  Cro.  Eliz.  181. 
(e)  2  C.  &  M.  426.  (/)  10  A.  «fe  B.  477. 
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1849.  Hignetty  a  trader,  and  issued  a  fieri  facias  against  his  ef- 
fects, which  was  put  into  the  sheriff's  hands  on  the  25th 
of  April,  1846.  The  sheriff  did  not  immediatelj  leyy,  hut 
waited  until  the  11th  May,  when  he  entered  and  seized  by 
the  defendant's  order.  Prior  to  the  entry  and  seizure,  on 
that  day,  the  defendant's  attorney  had  notice  of  aa  act  of 
bankruptcy  which  had  been  committed  by  Hignett  before 
the  writ  was  put  into  the  plaintiff's  hands  on  the  25th; 
and  a  fiat  was  duly  issued  against  Hignett  in  the  month 
of  August  following,  under  which  assignees  were  chosen  at 
a  meeting  which  was  then  held.  Long  prior  to  this  the 
plaintiff  had  sold  and  delivered  to  the  defendant  the  goods 
for  266Z.  by  a  bill  of  sale,  expressing  that  the  defendant 
had  paid  that  sum.  The  plaintiff  then  returned  to  the 
fieri  facias  ''  fieri  feci"'  The  assignees,  after  their  appoint- 
ment,  sued  the  plaintiff  in  an  action  of  trover  for  the 
goods  which  were  seized  on  the  11th  May,  and  he  was 
obliged  to  pay  them  8322.  The  plaintiff  brought  the  action 
afterwards  to  recover  from  the  defendant  2562L,  for  which 
he  had  sold  the  goods  to  the  defendant  My  Brother 
Bolfe  having  directed  a  nonsuit,  reserved  liberty  to  move 
to  enter  the  verdict  for  that  sum. 

The  case  was  fully  argued  before  us,  and  we  have  not  been 
without  doubt  on  the  question  submitted  to  us;  but,  after 
full  consideration,  we  think  the  rule  must  be  made  absolute. 

Several  objections  were  taken  to  the  plaintiff's  right  to 
recover.  One  was,  that  no  money  was  paid  by  the  sheriff,  the 
plaintiff,  to  the  defendant.  But  although  no  money  in  fact 
passed,  the  bill  of  sale  in  the  form  in  which  it  was  drawn 
shews,  as  between  the  plaintiff  and  the  defendant,  that 
they  were  in  the  same  situation  as  if  the  plaintiff  had  sold 
to  the  defendant  and  received  the  money;  and  the  other 
evidence  in  the  case  also  shewed  that  it  was  treated  as  paid 
over  to  the  defendant.  Another  objection  was,  that  the 
money,  when  paid,  was  not  the  sheriff's  money:  but  if  It 
was  not,  the  plaintiff  was  still  entitled  to  recover  back  that 
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monej,  which  had  ieen  paid  to  the  defendant  under  igno-      ^  1849. 
ranee  of  matter  of  fact,  as  soon  as  he  had  been  compelled 
to  pay  for  the  goods  seized,  to  the  real  owner. 

Again,  it  was  objected,  that  the  sherifiF  was  estopped  by 
the  return  of  fieri  feci  The  case  of  Brydges  v.  Walfiyrd 
decided,  that,  as  between  the  same  parties,  it  was  no  abso- 
lute estoppel  in  another  action;  and  though  the  return 
says  that  the  goods  were  then  the  goods  of  the  debtor,  that 
did  not  estop  the  sheriff  from  saying  that  the  then  title  of 
the  debtor  was  defeated  by  matter  subsequent  Such  evi- 
dence does  not  in  truth  contradict  the  return. 

It  was  then  urged  (and  this  objection  was  one  which 
seemed  at  first  to  have  the  most  weight  in  it),  that  the 
plaintiff  had  no  right  to  recover  back  the  money,  as  he  could 
not  put  the  defendant  in  statu  quo :  for,  in  the  first  place, 
if  the  sheriff  had  been  guilty  of  neglect  in  not  executing 
the  process  on  the  25  th  of  April,  before  the  plaintiff  in  the 
suit  had  notice,  the  plaintiff  would  have  had  his  remedy  for 
that  neglect,  and  that  remedy  was  suspended  by  the  she- 
riff's return  of  fieri  feci ;  and  in  the  second  place,  the  plain- 
tiff was  prevented  by  the  same  return  from  having  a  ca.  sa., 
by  which  he  might  have  taken  the  body  of  the  bankrupt  in 
execution.  Wethink  thesecircumstances  make  no  difference 
in  the  case.  When  money  is  sought  to  be  recovered,  on  the 
ground  that  the  consideration  stipulated  by  the  contract 
has  failed,  it  is  a  defence  that  the  plaintiff  has  had  the 
consideration  in  part,  and  that  the  parties  could  not  be  re- 
placed in  statu  quo.  That  is  the  case  of  Hunt  v.  Silk  (a). 
But  in  this  case  the  plaintiff's  claim  does  not  rest  on  the 
ground  that  the  money  has  been  so  paid;  it  is  for  money 
paid,  not  merely  by  mistake,  but  in  necessary  invincible 
ignorance  of  matter  of  fact  The  plaintiff,  before  the  fiat 
issued,  was  bound  to  pay  the  proceeds  of  the  execution  to 
the  execution  plaintiff;  he  could  not  possibly  know  whe- 

{a)  5  East,  449. 
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1849.  other  than  the  common  fireplaces  in  private  houses,  nsed 
or  emplojed  in  anj  such  buildings,  or  in  any  building,  yard, 
or  other  place  adjoining  or  near  to  the  property  insured. 
Fourthly,  "  If  any  alteration  or  addition  be  made  in  or  to 
any  building  insured,  or  in  which  any  insured  property  is 
contained,  or  in  or  to  any  building  adjoining  or  near  to  the 
property  insured,  belonging  to  or  occupied  by  the  party  in- 
sured, by  which  the  risk  of  fire,  to  which  the  building  or 
property  insured,  or  the  building  containing  such  property, 
is  or  may  be  exposed,  be  increased,  or  if  such  risk  be  in- 
creased, either  by  any  of  the  means  adverted  to  in  the 
third  condition,  or  in  any  other  manner,  or  if  any  proper- 
ty insured  be  removed  into  other  premises,  such  alteration, 
or  addition,  or  increase  of  risk,  or  removal,  must  be  imme- 
diately notified  to  the  society  in  order  to  its  being  allowed 
by  indorsement  on  the  policy,  such  indorsement  being  sign- 
ed by  one  of  the  society's  secretaries  or  agents;  otherwise 
the  policy  will  be  void."  The  declaration  then  averred, 
that  part  of  the  insured  property,  to  wit,  certain  stock  in 
trade  and  moveable  utensils  of  the  plaintiffs^  of  the  value 
of  2001,  being  in  the  open  part  of  the  said  yard,  were  de- 
stroyed and  damaged  by  fire  insured  against  by  the  said 
policy.  That,  before  the  loss  or  damage,  the  society  and  the 
defendants  waived  the  said  warranty  of  the  said  oil  store 
room  marked  No.  7  having  no  manufacturing  process  car- 
ried on  therein,  and  permitted  the  plaintiffs  to  carry  on  a 
certain  manufacturing  process  therein,  to  wit,  boiling 
varnish  in  a  certain  way,  without  prejudice  to  the  insur- 
ance. That,  after  the  said  waiver  and  permission,  and 
whilst  the  said  property  in  the  said  oil  store  room  mark- 
ed No.  7  was  insured,  the  stock  in  trade  and  moveable 
utensils  of  the  plaintiffs,  of  the  value  of  3002.,  being  in  the 
oil  store  room  marked  No.  7,  were  destroyed  and  damaged 
by  fire  insured  against  by  the  policy.  Breach,  nonpayment 
by  the  defendants  of  602.  and  1002. 
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!the  defendants  pleaded  to  the  whole  declaration  the        1849. 
three  following  pleas: — 

First,  That,  after  the  making  of  the  policy  and  before 
the  happening  or  accruing  of  the  losses  or  any  part  thereof, 
and  whilst  the  policy  was  in  force,  an  alteration  and  addi- 
tion was  made  in  and  to  the  said  oil  store  room  marked 
No.  7,  being  the  building  near  to  and  adjoining  the  said 
open  part  of  the  said  yard,  and  near  to  the  stock  in  trade 
and  moveable  utensils  of  the  plaintiffs  in  that  open  part  of 
the  said  yard,  by  which  said  alteration  and  addition  the 
risk  of  fire,  to  which  the  said  room  was  exposed,  and  to 
which  also  the  said  stock  in  trade  and  moveable  utensils 
insured  therein  were  exposed,  and  also  to  which  the  said 
stock  in  trade  and  moveable  utensils  in  the  said  open  part 
of  the  said  yard  were  exposed,  then  became  and  was  in- 
creased; and  that  the  said  alteration  and  addition  were  not 
notified  to  the  said  society,  in  order  to  the  same  being  al- 
lowed  by  indorsement  on  the  policy  or  otherwise,  nor  was 
any  indorsement  thereof  made  on  the  policy,  signed  by  one 
of  the  society's  secretaries  or  agents;  whereby  the  policy 
then  became  void. — Verification. 

Secondly,  That  the  plaintifis  brought  the  said  two  boil- 
ers, in  the  policy  mentioned  as  having  been  placed  outward 
of  the  room  or  building  No.  7,  into  the  said  oil  store  room 
numbered  7,  and  erected  the  said  two  boilers  inside  that 
room,  and  put  the  same  in  use  and  used  the  same  therein, 
(the  said  room  then  and  during  all  the  time  aforesaid  being 
a  building  near  to  and  adjoining  the  said  open  part  of  the 
said  yard,  and  near  to  the  said  stock  in  trade  and  move- 
able utensils  of  the  plaintifis  in  that  open  part  of  the  said 
yard,)  by  which  said  premises  the  risk  of  fire  to  the  said 
room  and  to  the  said  stock  in  trade  and  moveable  utensils 
insured  therein,  and  also  the  stock  in  trade  and  moveable 
utensils  in  the  said  open  part  of  the  said  yard  became  in- 
creased. Averment,  that  the  increase  of  risk  was  not  no- 
tified to  the  society  &a — ^Verificatioa 
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2849^  Thirdly,  That,  on  &a,  and  on  divers  other  days,  the 

plaintiffs  did  carry  on  in  the  said  oil  store  room  Na  7,  a  cer- 
tain hazardous  trade  of  a  varnish  maker  and  manufactur- 
er, and  did  boil  therein  divers,  to  ndt,  100,000  gallons  of 
varnish,  the  said  room  then  being  a  building  near  to  and 
adjoining  to  the  said  open  part  of  the  said  jsrd  and  near 
to  the  said  stock  in  trade  and  moveable  utensils  of  the 
said  plaintiffs  in  that  open  part  of  the  said  yard,  by  which 
said  premises  the  risk  of  fire  to  the  said  room,  and  to  the 
said  stock  in  trade  and  moveable  utensils  in  the  said  open 
part  of  the  said  yard,  then  became  increased.  Averment^ 
that  the  increase  of  risk  was  not  notified  &c. — ^Verification. 

Fourthly — As  to  so  much  of  the  declaration  as  relates 
to  the  non-payment  of  the  said  sum  of  1002.,  and  to  the 
plaintiffs^  not  having  been  indemnified  in  respect  of  their 
said  loss  and  damage,  that  the  defendants  did  not  waive 
the  said  warranty  of  the  said  oil  store  room  No.  7  having 
no  manufacturing  process  carried  on  therein;  concluding 
to  the  country. 

The  plaintiffs  joined  issue  on  the  last  plea^  and  to  the 
others  replied  de  injuria. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  Warwick  Spring 
Assizes,  1848,  the  following  facts  appeared: — 

The  plaintifis  were  varnish  and  colour  manufacturers  in 
Birmingham,  and  the  defendants  were  directors  oftheNcn^ 
wich  Union  Fire  Insurance  Society,  and  the  action  was 
brought  to  recover  a  sum  of  1002.  insured  on  stock  in  trade 
and  moveable  utensils,  deposited  in  an  oil  store  room  on 
the  plaintiffs'  premises,  marked  No.  7  on  a  plan  deposited 
in  the  insurance  office,  and  also  50L  insured  on  stock  in 
trade  and  moveable  utensils  in  an  open  yard  adjoining  the 
same  buildinga  The  policy  was  effected  in  March,  1846, 
and  contained  several  conditions  (the  third  and  fourth  of 
which  are  alone  material  for  the  present  point  (a)).    Before 

(a)  See  the  3rd  and  4th  conditiooB,  set  out  in  the  declaration. 
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the  policy  was  effected  there  were,  in  the  open  yard  adjoin-  .1849. 
ing  the  room  No.  7>  two  boilers  used  for  boiling  oil.  In 
May,  1846,  the  plaintiffs  removed  these  two  boilers  from 
the  yard  outside  the  room  No.  7,  to  the  inside  of  it  In 
Hay,  1847,  a  fire  broke  out  in  the  room  Na  7,  during 
the  tune  that  Tarnish  was  being  heated  in  the  oil  boilers, 
by  which  much  damage  was  done  to  the  building  and  to  the 
stock  in  trade  and  moveable  utensils  of  the  plaintiffs.  Evi- 
dence was  given  on  the  part  of  the  plaintiffs,  that  they  had 
sent  to  the  insurance  office  a  written  notice  of  alterations 
in  the  building,  during  the  progress  of  the  alterations,  and 
that  one  of  the  officers  of  the  Insurance  Company  had 
thereupon  inspected  the  alterationa  Contradictory  evi- 
dence as  to  these  points  was  given  by  the  defendants. 
With  reference  to  the  issue  raised  by  the  first  plea,  the 
Chief  Justice  directed  the  jury  to  say  ''  whether  the  altera- 
tions and  additions  increased  the  risk  of  fire  to  the  goods 
in  Na  7  room  in  the  yard."  The  jury  found,  "  that  the  re- 
moval of  the  boilers  did  not  increase  the  risk:  that  the  re- 
moval, without  the  use,  would  have  had  no  effect,  but  that 
the  plaintiffs  were  not  justified  in  heating  varnish  in  the 
coppers,  without  the  consent  of  the  Company." 

A  verdict  having  been  found  for  the  defendants  on  all 
the  issues, 

Hwnfrey^  in  last  Easter  Term,  (April  18th)  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection, 
and  also  for  judgment  non  obstante  veredicto  on  the  se- 
cond and  third  pleas. 

WhUehurst  and  WHmore  shewed  cause  (December  7). — 
There  was  no  misdirection  on  the  part  of  the  learned 
judge.  The  question  was,  whether  the  alterations  and  ad- 
ditions to  the  oil  room  increased  the  risk;  and  it  is  clear, 
from  the  finding  of  the  jury,  that  the  risk  was  in  some  de- 
gree increased.    The  case  was  moved  on  the  authority  of 

VOL.  IIL  N  N  SXCH. 
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1849.  Shaw  V.  Rotherda  (a),  but  the  observations  of  the  Courts  in 
giving  judgment  in  that  case,  are  in  favour  of  the  defendants. 
[Parke^  B. — ^Is  it  the  hazardous  alteration  which  avoids  the 
policy,  or  the  making  of  a  hazardous  alteration  and  the  not 
giving  notice  of  it  ?]  The  policy  becomes  void  from  the  time 
of  the  alteration,  subject  to  its  being  set  up  again  by  notice 
and  indorsement,  and  the  plaintiff  is  bound  to  prove  such 
notice.  [Parke^  R  referred  to  Pim  v.  Reid  (&).]  Next,  the 
defendants  are  entitled  to  retain  the  verdict  on  the  second 
plea,  for  the  jury  find,  in  express  terms,  that  the  plaintiffs 
were  not  justified  in  heating  varnish  in  the  coppersL  The 
third  plea  is  good.  It  only  admits  that  which  is  material 
in  the  declaration,  and  which,  if  traversed,  would  be  an  an- 
swer to  the  action.  The  allegation  of  the  waiver  of  the 
manufacturing  process  of  boiling  varnish  is  immateriid. 

Humfrey^  HayeSy  and  WiUea,  in  support  of  the  rula — 
The  meaning  of  the  clause  respecting  alterations  and  ad- 
ditions is,  that  the  insured  are  to  have  a  reasonable  time 
to  give  the  Company  notice;  and,  on  the  other  hand,  the 
Company  are  to  have  a  reasonable  time  for  the  adoption 
or  disaffirmance  of  the  altered  contract  At  all  events,  the 
policy  remains  in  force  until  a  reasonable  time  for  giving 
notice  of  the  alteration  has  elapsed.  In  Pim  v.  Reidf  three 
of  the  judges  expressed  a  strong  opinion  that  a  plea  of  this 
description  would  be  bad  after  verdict,  for  want  of  such  an 
allegation.  The  word  ^'otherwise''  refers  not  to  the  altera- 
tion, but  to  the  omission  to  give  notice  and  the  indorse- 
ment The  learned  judge  told  the  jury  that  the  onus  of 
proving  notice  lay  upon  the  plaintiff;  that  is  incorrect  If 
no  evidence  were  given  on  either  side,  the  plaintiff  would 
be  entitled  to  a  verdict  on  that  issue.  Besides,  it  is  con- 
sistent with  every  allegation  in  the  plea»  that  the  hazardous 
trade  was  carried  on  at  the  time  the  policy  was  effected: 

(a)  6  A.  <k  E.  75.  (h)  6  Scott  N.  B.  983. 
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Whitehead  v.  Price  (a).  The  second  plea  is  open  to  the  1849. 
objection  pointed  out  in  Shaw  v.  Mohberdsy  viz.  that  it  does 
not  aver  any  permanent  use  of  the  boilers.  The  third  plea 
is  also  bad:  it  states  that  the  plaintiffs  carried  on  a  haz- 
ardous trade,  whereby  the  risk  of  fire  was  increased,  but 
it  does  not  state  that  such  hazardous  trade  occasioned  the 
fire,  or  that  it  was  being  carried  on  at  the  time  of  the  fire.  If 
a  person  exhibited  fireworks,  or  had  a  chemical  laboratory 
for  the  purpose  of  experiments,  that  would  not  affect  his 
policy,  if  the  fire  happened  from  some  independent  causes 

Cur.  adv.  vult 

Pabks,  R,  now  said — ^This  was  an  action  upon  a  policy  of 
insurance  with  the  Norwich  Union  Insurance  Company, 
for  1002.  on  stock  in  trade  and  moveable  utensils,  in  the  oil 
store  room  marked  No.  7,  and  warranted  having  no  manu- 
facturing process  carried  on  therein,  and  502^  on  the  stock 
in  trade  and  moveable  utensils  in  the  open  part  of  the 
yard  of  the  above  described  premises.  The  declaration  de- 
scribes the  premises,  and  states  the  purpose  of  the  policy 
and  the  conditiona  [His  Lordship  read  the  third  and 
fourth  conditions.]  It  then  proceeds  to  aver  the  loss  on 
part  of  the  property  insured,  and  states  that,  before  the 
loss,  the  society  and  the  defendants  waived  the  warranty 
of  the  oil  store  room  marked  No.  7  having  no  manufactur- 
ing process  carried  on  therein,  and  permitted  the  plain- 
tifb  to  carry  on  a  certain  manufacturing  process  therein,  to 
wit,  boiling  varnish  in  a  certain  way,  without  prejudice  to 
the  insurance;  and  that,  after  the  said  waiver  and  permis- 
sion, and  whilst  the  said  property  in  the  said  oil  store 
room  marked  No.  7  was  insured,  another  loss  was  incur- 
red of  3002.  in  the  oil  store  room  marked  No.  7.  It  then 

(a)  S  0.  M.  <b  B.  447. 

NN  2 
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1849.        goes  on  to  aver  what  is  necessary  in  order  to  entitle  the 
plaintiffs  to  recover. 

Then  there  were  four  pleas;  the  first,  which  was  to  the 
whole  declaration,  was — [His  Lordship  read  the  first  ple&] 
The  principal  question  arises  on  this  plea ;  and,  in  order 
to  sustain  it,  the  defendants  were  bound  to  prove  such  an 
alteration  as  increased  the  risk,  or  rendered  it  necessary 
to  give  some  evidence  on  their  part,  to  shew  there  was  no 
notification  of  the  alteration  to  the  society,  the  burden 
of  proving  those  facts  lying  on  the  defendant&  But  the 
last  time  the  matter  was  brought  before  the  Court,  it  was 
suggested  that  the  Lord  Chief  Justice  had  improperly  di- 
rected the  jury  in  that  respect,  having  thrown  the  burden 
upon  the  wrong  party,  in  stating  distinctly  that  it  was  the 
duty  of  the  plaintiffs  to  satisfy  the  jury  that  the  notice 
had  been  given ;  and  if  that  had  been  so,  it  would  not  be  a 
correct  mode  of  dealing  with  the  case.  We  have  applied 
to  the  Lord  Chief  Justice,  and  he  has  given  us  some  report 
on  that  part  of  the  case.  He  says,  "According  to  my  recol- 
lection of  this  case,  the  only  points  contended  on  this  issue, 
of  the  trial  of  the  cause,  were,  first,  whether  the  risk  had 
been  increased;  and  secondly  whether  notice  had  been 
given  to  the  defendants  of  the  alteration ;  and  there  was 
no  contention  on  the  question  upon  whom  the  onus  of  the 
proof  rested  in  relation  to  that  fact.  I  have  no  not«  or 
any  recollection  of  any  point  being  made  on  that  subject, 
but  I  certainly  should  if  it  had  been  made.  I  have  no 
note  or  recollection  of  what  I  said  to  the  jury  on  that 
question,  if  I  said  anything.  The  pliEuntiffs'  case  was 
opened,  conducted,  and  carried  on  throughout  upon  the 
assumption  that,  if  notice  had  been  necessary  to  be  given, 
the  onus  of  proving  that  rested  on  the  plaintiffs.  It  is 
.most  probable  that  in  summing  up  I  adopted  this  view,  as 
it  was  assumed  by  the  counsel  on  both  sides,  and  treated 
as  resting  on  the  plaintiffs;  but  the  notes  of  the  coun- 
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sel  for  the  plaintiffs  are  incorrect  in  this  respect,  that  I  ^^^ 
made  a  statement  to  the  jury  to  that  effect  If  I  did  so 
state,  it  is  obvious  that  the  plaintiffs'  counsel  would  have 
contended  that  the  onus  was  on  the  defendants,  contrary 
to  that  statement,  and  mj  attention  would  have  been 
called  to  the  point  at  once,  if  there  had  been  a  doubt 
suggested.  Whatever  opinion  I  might  have  entertained,  I 
certainly  left  a  distinct  question  to  the  jury,  whether  the 
defendants  had  satisfied  them  that,  on  the  part  of  the 
plaintiffs,  there  was  no  notice.  I  should  have  done  so  to 
avoid  all  contention,  more  especially  as  the  defendants 
claimed  a  verdict  upon  that  issue,  and  the  jury  have  so 
found.''  The  Chief  Justice  has  intimated  that  there  really 
was  no  doubt  upon  the  facts  of  the  case. 

That  report  has  quite  satisfied  us  that  it  is  not  proper 
to  grant  a  new  trial  on  that  ground;  but  when  we  come  to 
look  at  the  special  finding  of  the  jury,  which  was,  in  this 
case,  very  minute  indeed,  and  about  which  the  Lord  Chief 
Justice  has  pointed  out  that  there  was  no  mistake,  as  the 
questions  were  put  in  writing  and  the  answers  given  in 
writing,  it  is  doubtful  to  us  which  way  the  verdict  ought 
to  be  entered  on  that  plea.  The  first  question  put  by  the 
Lord  Chief  Justice  was,  "  Did  the  addition  and  aUeratum 
increase  the  risk  of  fire  in  case  of  No.  7  room  in  the  yard?" 
The  jury  answered,  "  We  find  the  removal  of  the  boilers 
did  not  increase  the  risk."  That  answer  of  the  jury  had 
reference,  no  doubt,  to  the  observations  which  had  been 
made  as  to  whether  the  mere  removal  of  the  boilers,  sup- 
posing them  not  used,  would  have  had  that  effect;  and 
the  jury  answered,  "  The  removal,  without  the  use,  would 
have  had  no  effect;*'  and  they  added,  ''And  we  also  find 
the  plaintiffs  were  not  justified  in  putting  in  the  stove 
without  the  consent  of  the  Company." 

Now,  upon  that  finding,  it  is  really  impossible  for  us  to 
decide  how  the  verdict  should  be  entered  on  that  issue. 
Mere  alterations,  in  the  case  of  the  removing  of  a  fire^ 
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1849.  ^  grate  or  furnace,  never  increase  the  risk:  it  is  only  the 
use,  and  the  ordinary  use,  of  a  fire  place  so  put  up  that  in- 
creases it:  as,  for  instance,  a  man  might  alter  his  house  so 
as  to  cause,  in  every  room,  the  beams  which  support  the 
roof  above  to  come  into  the  chimney  or  fire  place;  or  he 
might  put  up  a  fire  place  in  the  centre  of  his  drawing- 
room;  but  the  mere  alteration  would  not  increase  the  risk, 
but  the  use  and  the  employment  added  to  the  ordinary 
use,  would ;  and  that  seems  to  have  escaped  the  observa- 
tion of  the  judge  and  the  jury.  The  question  was,  whether 
the  application  and  using  of  the  boilers  in  the  ordinary 
way,  not  for  boiling  varnish,  but  simply  as  boilers  for  die 
ordinary  purpose,  would  have  increased  the  risk;  and  if  it 
would,  the  verdict  on  that  plea  ought  to  have  been  found 
for  the  defendanta  That  point,  according  to  the  report, 
has  not  been  found  by  the  jury;  therefore  on  that  ground 
we  think  there  ought  to  be  a  new  trial,  in  order  that  the 
question  may  be  submitted  to  the  jury. 

But  then  there  are  other  pleas;  the  last,  which  does  not 
cover  the  whole  declaration,  but  goes  only  to  the  second 
loss  insured  against,  is  unquestionably  good,  and,  being 
found  for  the  defendants,  the  plaintiffs  are  barred  as  to 
that  part  of  the  claim.  The  question  then  is,  whether  it 
is  now  worth  while  for  the  plaintiflb  to  ask  for  a  new 
trial,  in  order  that  the  first  issue  may  be  properly  dispos- 
ed of  by  the  jury,  or  whether  they  would  be  content  to 
stand  upon  the  second  and  third  special  pleas,  as  to  whidi 
a  motion  is  made  for  judgment  non  obstante  veredicta 
Supposing  the  first  plea  is  found  for  the  plaintiffs,  then 
the  question  arises  whether  the  second  and  third  pleas  are 
good;  and  that  we  are  not  bound  to  decide  until  the  ques- 
tion on  the  first  issue  is  disposed  of,  because,  if  that  is 
found  for  the  defendants,  it  would  be  an  answer  to  the 
action,  though  the  second  and  third  pleas  are  bad;  if 
found  for  the  plaintiffs,  it  will  be  necessary  to  inquire 
whether  the  second  and  third  pleas  are  good;  and  I  think 
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it  is  enough  to  state,  for  the  present,  that  we  have  great  ^  1849. 
doubts  whether  either  the  one  plea  or  the  other  is  good.  We 
doubt  whether  the  second  is  good,  because  it  avers  that  al- 
terations were  made  and  the  boilers  put  in  use  and  used, 
but  it  does  not  aver  any  perpetual  use  of  the  boilers*  The 
aTcrment  in  that  plea  would  be  satisfied  by  proving  the 
using  or  boiling  in  them  varnish,  on  one  occasion  only* 
Kow  if  that  point  had  been  specially  raised  by  the  plea, 
according  to  the  authority  of  Shaw  v.  Robberds,  and  con- 
firmed by  the  case  of  Pirn  v.  JReid,  that  would  not  avoid  the 
policy.  It  does  not  mean  that  the  mere  casual  use  for  any 
of  the  hazardous  purposes  is  to  avoid  the  policy,  but  some- 
thing of  a  permanent  character,  of  which  notice  had  been 
given  to  the  Insurance  Company,  so  that  an  indorsement 
might  have  been  made  on  the  policy;  but  the  use  on  one 
or  more  occasions  would  not  avoid  the  policy.  The  case 
of  Shaw  V.  Rdbberds,  though  decided  on  a  policy  of  insur- 
ance not  in  the  same  words,  yet  goes  the  length  of  de- 
ciding that  a  casual  use  is  not  sufficient  to  avoid  a 
policy.  Therefore  we  doubt  whether  the  second  is  a  good 
plea. 

The  third  is  open  to  the  objection,  that  it  is  pleaded  to 
the  whole  declaration,  and  in  the  declaration  there  is  an 
averment  that  the  warranty,  that  no  trade  of  a  varnish 
boiler  should  be  carried  on  in  the  premises,  had  been 
waived.  Therefore  the  third  plea  must  be  read  with  refer- 
ence to  that  averment,  so  that  the  afterwards  carrying  on 
the  trade  of  a  varnish  boiler  would  not  be  any  alteration. 
As  the  third  plea,  therefore,  also  seems  to  be  bad,  it  will  be 
better  for  the  defendants  to  consider  whether  they  will 
allow  the  verdict  to  be  entered  for  the  plaintifis  on  the 
first  issue,  or  have  a  new  trial  If  they  allow  it  to  be  en- 
tered on  the  first  issue,  it  will  be  then  necessary  for  us  to 
deliver  a  formal  judgment  in  respect  of  the  validity  of  the 
second  and  third  pleas;  but  it  is  not  necessary  now.    It  is 
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1849.        enough  for  us  to  say,  that  we  entertain  a  strong  incliha^ 
tion  of  opinion  that  both  of  them  are  bad. 


The  case  stood  over  to  enable  the  defendants'  coonsel 

to  consult  their  clients  as  to  the  suggested  arrangement, 

but  no  consent  for  this  purpose  having  been  obtained, 

the  Court,  on  the  20th  of  February,  made  the  rule  absolute 

for  a  new  trial 

Rule  absolute  accordingly. 


FA.  14.      rCK 
1] 


Cooper  v.  The  Norfolk  Railway  Company. 


A  itewaid  of  a  J-  HE  declaration  contained  one  count,  alleging  that  the 
b^t^ltof  defendants  were  indebted  to  the  plaintiff,  being  steward 
fee  upon  SOT-      of  the  courts  of  the  manor  of  Old  Hall  and  Syrricks,  in 

YvsAxXf  and  an* 

other  fee  upon  East  Dereham  together  with  Yaxham,  in  the  county  of 

copylioid*Umds,  Norfolk,  in  20t,  for  certain  fees  due  and  of  right  payable, 

if  J^y  5^^^^»  according  to  the  form  of  the  statute  in  such  case  made  and 

section  of  the  provided,  by  the  defendants  to  the  plaintiff,  as  steward  of 

Conwdidation  the  courts  of  the  Said  manor,  for  and  on  the  inrolment  of 

c^s^to  Um  fee  certain  conveyances  made  to  the  said  Company,  of  certain 

payable  in  re-  oopyhold  tenements,  parcel  of  the  manor,  and  which  con- 

epect  Ox  a  sur^ 

render  without    vcyanccs  Were  entered  on  the  rolls  of  the  manor  by  the 

plaintiff,  as  such  steward,  for  the  defendants  and  at  their 
request  The  defendants  pleaded  that  they  were  never  in- 
debted, and  issue  having  been  joined  thereon,  by  order  of 
AldeTBCffiy  B.,  the  following  case  was  stated  for  the  opinion 
of  this  Court: — 

By  a  statute  passed  in  the  year  1846,  intituled  "  An  Act 
to  empower  the  Norfolk  Railway  Company  to  make  a  rail- 
way communication  between  the  Dereham  Branch  of  the 
Norfolk  Railway  and  the  towns  of  Wells  and  Blackeney 
in  the  County  of  Norfolk,"  it  was  enacted,  amongst  other 
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lldngSy  that  the  Lands  Clauses  Consolidation  Act,  1845,  1849. 
should  be  read  and  construed  as  forming  part  of  that  Act  Coofxb 
By  the  Lands  Clauses  Consolidation  Act,  1845,  section  95,  nououi 
it  was  enacted,  amongst  other  things,  as  follows,  that  is  to  Bailwat  Co. 
say,  "  that  every  conveyance  to  the  promoters  of  the  un- 
dertaking, of  any  lands  which  should  be  of  copyhold  or 
customary  tenure,  or  of  the  nature  thereof,  should  be  enter- 
ed on  the  rolls  of  the  manor  whereof  the  same  should  be 
held  or  parcel;  and  on  payment  to  the  steward  of  such 
manor  of  such  fees  as  would  be  due  to  him  on  the  surren- 
der of  the  same  lands  to  the  use  of  a  purchaser  thereof,  he 
should  make  inrolment;  and  every  such  conveyance,  when 
inrolled,  should  have  the  like  effect,  in  respect  of  such 
copyhold  or  customary  lands,  as  if  the  same  had  been  a  free^ 
hold  tenure ;  nevertheless,  until  such  lands  should  have  been 
60  enfranchised,  by  virtue  of  the  powers  thereinafter  con- 
tained, they  should  continue  subject  to  the  same  fines, 
rentSy  heriots,  and  services  as  were  theretofore  payable  and 
of  right  accustomed."  The  piece  or  parcel  of  land  here- 
inafter mentioned,  at  the  time  of  the  conveyance  thereof 
hereinaflier  mentioned,  was,  and  from  time  immemorial 
had  been,  of  copyhold  tenure,  and  parcel  of  the  said  manor 
of  Old  Hall  and  Syrricks,  and  transferable  to  the  use  of 
any  purchaser  thereof  by  surrender  and  admittance  accord- 
ing to  the  custom  of  the  manor.  Upon  every  such  trans- 
fer of  the  said  piece  or  parcel  of  land,  according  to  the 
custom  of  the  manor,  there  were  due  and  of  right  payable 
to  the  steward  of  the  courts  of  the  manor  for  the  time  be- 
ing, certain  fees,  namely,  on  the  surrender,  for  and  in  re- 
spect of  such  surrender,  lOL,  and  on  the  admittance,  for 
and  in  respect  of  such  admittance,  101.  The  defendants, 
as  promoters  of  the  said  Norfolk  Railway,  required  the 
said  piece  or  parcel  of  land  for  the  purposes  of  the  same 
railway,  and  agreed  for  the  purchase  of  the  same  with  W. 
Lee  Warner,  Esq.,  who  was  seised  of  the  same  in  fee  simple 
at  the  will  of  the  lord  and  according  to  the  custom  of  the 
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1849.        said  manor.    By  a  certain  deed-poll,  under  the  hand  and 

"coopM^      ^^  ^^  ^®  ^^  ^'  ^^  Warner,  Esq.,  and  dated  the  22nd 
«•  January,  1847,  the  said  W.  Lee  Warner  conveyed  the  said 

Bailwat  Go.    piece  or  parcel  of  land  to  the  defendants. 

It  is  admitted  that  the  said  deed-poll  is  such  a  conyey- 
ance  of  the  said  piece  or  parcel  of  land  as  the  plamtifTwas 
bound  to  inrol  according  to  the  said  provision  of  the  Lands 
Clauses  Consolidation  Act,  1845,  on  payment  of  such  fees 
as  according  to  that  provision  were  payable  to  him.  On 
the  1st  of  February  then  next^  the  defendants  applied  to 
plaintiff,  then  being  the  steward  of  the  courts  of  the  said 
manor,  to  enter  the  said  conveyance  on  the  rolls  of  the 
said  manor  according  to  the  provision  of  the  said  statute, 
which  the  plaintiff  refused  to  do  unless  the  defendants 
would  pay  to  him  the  same  fees  as  he  would  be  entitled 
to  receive  upon  a  transfer  of  the  same  tenements  by  sur- 
render and  admittance.  The  defendants  denied  that  the 
plaintiff  was  entitled  to  any  greater  fees  than  those  which 
would  be  payable  in  respect  of  a  surrender  without  admit- 
tance ;  but  it  was  then  agreed  between  the  plaintiff  and  the 
defendants,  that  the  plaintiff  should  enter  the  said  convey- 
ance upon  the  rolls  of  the  said  manor,  and  that  the  defend- 
ants should  thereupon  pay  to  the  plaintiff  such  amount  of 
fees  as  he  the  plaintiff  was  lawfully  entitled  to  in  respect 
of  the  inrolment  of  the  said  conveyance,  and  the  plaintiff 
did  inrol  the  said  conveyance  accordingly.  This  action  has 
been  brought  to  recover  those  fee& 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover  the  said  sum  of  1(ML  only, 
or  the  full  sum  of  20^  from  the  defendants.  The  defend- 
ants agree  that  judgment  shall  be  entered  for  the  plaintiff 
for  such  sum  as  the  Court  shall  direct^  by  nil  dicit,  or  other- 
wise as  the  Court  shall  order. 

Hugh  HiU  argued  for  the  plaintiff  (January  19th). — ^The 
question  turns  upon  the  construction  of  the  95th  section 
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of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict  c.  18. 
The  plaintiff  contends  that  a  liberal  constmction  ought  to 
be  put  upon  it,  and  that  the  term  ''  surrender''  includes 
admittance  also.  The  legislature  has  used  the  words  '^  on 
the  surrender  to  the  use  of  a  purchaser  "  in  opposition  to  a 
surrender  to  the  use  of  a  will.  The  phrase  is  equivalent 
to  the  words  '^  as  if  the  lands  had  passed  by  surrender.'' 
The  Court  will  not  construe  the  act  so  as  to  deprive  the 
steward  of  a  portion  of  his  fees,  not  only  on  this  tlansaction, 
but  for  ever  afterwards,  when  the  statute  contains  merely 
affirmative  and  not  negative  words.  That  the  legislature 
never  so  intended  appears  by  the  latter  part  of  the  section, 
which  expressly  enacts,  that  the  lands  shall  continue  sub- 
ject to  the  same  fines,  rents,  &c.  until  enfranchised  under 
the  provisions  of  the  96th  section. 


1849. 


COOPXB 

Norfolk 
Railway  Co. 


Untha/nk^  for  the  defendants. — ^The  words  of  the  statute 
must  receive  their  ordinary  construction,  unless  there  be 
something  in  the  context  which  shews  that  a  different  in- 
terpretation is  to  be  put  upon  them :  MaU(my.May(a).  By 
the  custom  of  this  manor  one  fee  is  payable  on  a  surrender, 
and  another  on  admittance;  but  the  two  things  are  quite 
distinct:  2  BL  Com.  368;  Co.  Copy.  s.  38.  If  a  surrender 
be  made  to  the  use  of  a  purchaser  who  afterwards  commits 
felony,  there  is  no  forfeiture  of  the  estate.  The  lord  can- 
not compel  a  purchaser  to  be  admitted  unless  there  be  a 
special  custom  to  that  effect:  King  v.  DiUistonQ}).  The 
steward  has  no  vested  right  to  his  stewardship,  but  is  a 
mere  tenant  at  will  to  the  lord.  The  copyholder  and  lord 
might  have  joined  and  conveyed,  in  which  case  the  steward 
could  have  had  no  claim.  The  steward  must  claim  either 
on  a  quantum  meruit  or  by  custom:  he  cannot  rely  upon  a 
quantum  meruit,  for  no  service  has  been  performed,  and 
custom  can  only  apply  to  the  customary  conveyance  by 


(a)  13  M.  t  W.  611. 


(&)  3  Mod.  S22. 


550  EXCHEQUER  REPORTS. 

^^^^' ,      surrender  and  admittance.    Enfranchisement  might  take 
CooFXK       place  after  surrender  and  before  admittance,  or  a  copyholder 

Norfolk  might  die  intestate,  in  which  cases  one  fee  only  would  be 
Railway  Co.  payable.  [PoUock,  C.  B.— The  legislature  may  have  con- 
sidered  that,  as  there  would  be  a  great  number  of  oonyey- 
ances,  one  half  the  amount  of  fees  would  be  a  sufficient  com- 
pensation. Alderson,  B. — In  many  cases  a  portion  only  of 
the  tenements  would  be  conveyed,  but  the  steward  would 
be  entitled  to  separate  fees  on  each  conveyance :  Svans  v. 
Upsher  (a).]  The  steward  can  be  no  loser,  for,  under  the 
96th  section,  the  Company  are  compelled  to  enfranchise. 
[Parke,  B. — ^In  Wilson  v.  AUen  (6),  the  Master  of  the  Rolls 
held  that  the  heir  might  enfranchise  though  not  admitted, 
and  no  doubt  the  same  doctrine  applies  to  surrenderees.] 

Hitgh  nm  in  reply. — Surrender  and  admittance,  though 
distinct  things,  are  essential  at  common  law  to  pass  a  copy- 
hold estate.  This  parliamentary  conveyance  operates  both 
as  a  surrender  and  admittance,  and  the  legislature  intend- 
ed that  the  same  fees  should  be  payable  as  under  the  cus- 
tomary conveyance. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  R,  (after  stating  the  case). — ^The  question  turns 
on  the  construction  of  the  stat.  8  &  9  Vict.  c.  18,  s.  95,  which 
we  are  to  construe  in  the  usual  way.  According  to  the  or- 
dinary meaning  of  the  words  used,  the  steward  was  bound 
to  inrol  on  payment  of  such  a  fee  as  would  be  due  to  him 
on  the  surrender  of  the  lands  to  the  use  of  a  purchaser; 
he  would  not  have  any  claim  for  the  fee  due  on  admission 
also,  for  that  is  a  different  fee. 

If  this  construction  can  be  shewn  to  be  at  variance  with 

(a)  16  M.  4r  W.  675.  (h)  IJ.  A  W.  611. 
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the  intention  of  the  legislature,  to  be  collected  from  other 
parts  of  the  act,  or  would  lead  to  some  manifest  injustice, 
we  might  see  if  the  language  of  the  act  could  be  construed 
so  as  to  avoid  those  results.  At  first  view  it  would  seem 
that,  as  the  legislature  probably  meant  no  one  to  be  a  loser 
hj  the  powers  given  to  the  Company,  it  would  be  unjust  to 
oblige  the  steward  for  one  fee  to  perform  an  act  equivalent 
to  a  surrender  and  admission,  which,  if  the  statute  had  not 
passed,  would  have  entitled  him  to  two.  But  on  consideration 
it  will  be  found  that  there  is  no  injustice  in  the  enactment 
There  are  two  reasons  why  the  provision  may  be  deemed 
a  perfectly  fair  one:  First,  because  the  legislature  may 
have  considered  that  if  the  act  had  never  passed  the  steward 
would  have  had  no  fee  at  all,  and,  besides  that,  the  passing 
of  the  act  would  cause  an  increase  of  his  business  which 
would  compensate  for  the  smaller  fee;  and  a  second  rea- 
son is,  that  the  effect  of  the  parliamentary  conveyance  is 
to  put  the  purchasers,  the  Company,  substantially  in  no 
better  position  than  if  they  had  been  mere  surrenderees, 
for  the  next  clause  in  the  statute  compels  them  to  enfran- 
chise the  copyhold,  and  as  surrenderees  they  might  no 
doubt  have  done  that  without  admittance :  Wilson  v. 
AUen  (a).  These  reasons  appear  to  us  amply  sufficient  to 
prevent  us  from  interpreting  the  words  of  the  legislature 
in  any  other  sense  than  according  to  the  plain  meaning  of 
the  words.  We  have  not  the  least  reason  for  holding  that 
the  legislature  did  not  mean  exactly  what  has  been  said. 


1849. 


C00F1& 

V. 
NofiVOLS 

Bailwat  Co. 


Judgment  for  the  plaintiff  for  102. 


(a)  IJ.  ^  W.  611. 
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^^  2j^  Habbidge  V.  Wabwick. 

The2&8  WiiL  \^ASK — ^The  declaration  stated  (in  the  usual  form)  that 
conyerti  into  a  ^'^  plaintiff  was  possessed  of  a  messuage  in  which  there 
right  "^"^  was,  and  of  right  ought  to  be,  an  ancient  window,  through 
of  aoceMofUght  which  the  light  and  air  ought  to  have  entered,  yet  the 
^d^aahasbeni  defendant  wrongfully  erected  a  wall,  by  means  whereof  the 
yeorfiw 3^*^  light  and  air  were  prevented  from  entering  through  the 
(harockr^Qnik  gaid  window  into  the  said  messuage,  &c. 
tinct  from  the         Pleas,  first,  not  guilty;  secondly,  a  traverse  of  the  right 

enjoyment  of  n        j       t  ^i. 

the  land  itaeif ;    alleged.— Issues  thereon. 

^^Udf  S^       At  the  trial,  before  Pattesotiy  J.,  at  the  Northampton 

des  of  negatire    Summer  Assizes,  184;8,  it  appeared  that  the  plaintiff  and 

eMement  on  the      .  »  ■%  » 

same  fbotrng  in  his  father,  whom  he  succeeded,  had  occupied  a  house,  of 

thoM^S  "  which  they  were  seised  in  fee,  for  more  than  sixty  years, 

^dS*forb^  and  during  all  that  time  had  enjoyed  the  light  in  question 

other  sections;  without  interruption.     So  far  as  the  memory  of  the  wit- 

therefore,  if  the  •  i  i  ^       ^  • 

dominant  and  uesscs  went,  it  WBS  shewu  that  the  house  was  an  ancient 
m^ts  Me*dOT^  house,  and  that  the  window  in  question  was  also  ancient, 
ing  the  pre-       ^n^  neccssarv  for  the  convenient  occupation  of  the  house. 

scnhed  penod,  ^  •  .   . 

in  the  occupa-  In  the  year  1846  the  defendant  built  a  wall  in  an  adjom- 
penon,  no  right  ^S  garden,  which  obstructed  the  light  For  sixty  years 
If  acquired.        ^^^^  ^^  jg^g^  ^^^  during  the  whole  period  of  their  xxxtt- 

pation  of  the  house,  the  plaintiff  and  his  father  had  also 
occupied  this  garden,  as  tenants  from  year  to  year,  under 
three  successive  landlords.  On  behalf  of  the  defendant  it 
was  submitted  that  the  unity  of  possession  prevented  the 
acquirement  of  any  right  to  the  light  in  question.  The 
learned  judge  was  of  that  opinion,  and  nonsuited  the  plain- 
tiff, reserving  leave  for  him  to  move  to  enter  a  verdict 
A  rule  nisi  having  been  obtained  accordingly, 

Humfrey  and  Hayes  shewed  cause  (a). — ^The  question 

(a)  The  case  waa  argued  Feb.  8  and  10. 
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turns  upon  the  construction  of  the  Prescription  Act,  2  &  1849. 
3  Will  4,  c.  71.  The  Ist  section  relates  to  rights  of  com-  Habbims 
mon  and  other  profit  i,  prendre.  The  2nd  section  enacts,  Waxwiok. 
"  that  no  claim  to  any  way  or  other  easement,  &c.,  where 
such  way,  &c.  shall  have  been  actually  enjoyed  by  any 
person  claiming  right  thereto  without  interruption  for  the 
full  period  of  twenty  years,  shall  be  defeated  or  destroyed 
by  shewing  only  that  such  way,  &a  was  first  enjoyed  at  any 
time  prior  to  such  period  of  twenty  years,"  &a  The  3rd 
section  enacts,  *^  that  when  the  access  and  use  of  light  to 
and  for  any  dwelling-house,  workshop,  or  other  building, 
shall  have  been  actually  enjoyed  therewith,  for  the  full  pe-» 
riod  of  twenty  years  without  interruption,  the  right  there* 
to  shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  and  custom  to  the  contrary  notwithstanding,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing.''  The  right  to  light  was  evidently  intended 
to  be  placed  on  the  same  footing  as  the  right  mentioned  in 
the  2nd  section;  it  must  therefore  be  enjoyed  as  an  ease- 
ment, and  under  a  claim  of  right  capable  of  interruption: 
Onley  v.  Oardiner  (a).  The  words  "enjoyed  therewith"  de- 
note something  appurtenant  to  the  dominant  tenement,  but 
when  the  dominant  and  servient  tenement  become  united  in 
one  person,  the  right  is  extinguished  The  Mayor  of  London 
V.  ThePewterer^  Company  (b)  and  Flight  v.  Thomas  (c)  are  in- 
applicable to  the  present  case,  for  there  the  claim  was  against 
a  third  party,  here  the  plaintiff  seeks  to  establish  a  right  as 
against  himself.  The  words  "  by  some  consent  or  agreement 
expresslymade  or  given  for  that  purpose  by  deed  or  writing," 
shew  that  there  must  be  some  person  to  give  consent  It 
is  evident  firom  the  provisions  of  the  5th  and  6th  sections, 
that  the  claim  must  be  "  as  of  right" 

(a)  4  M.  4fe  W.  496.  (h)  2  Moo.  &  R.  409. 

(c)  11  A.  <b  E.  688 ;  in  Dom.  Proc.  8  C.  <fe  F.  231. 
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1849.  Whitehurst  and  MeUoTy  in  support  of  the  role. — ^The 

Habbumx  &cts  are  sufficient  to  warrant  the  jury  in  finding  that  the 
Warwick,  ^g^^  ^ad  been  immemoriaUy  enjoyed,  or  had  been  granted 
prior  to  the  commencement  of  the  sixty  years.  [Parfa,  R 
— ^As  far  back  as  the  memory  of  the  witnesses  went^  there 
was  a  unity  of  possession;  the  question,  therefore,  depends 
upon  the  enjoyment  during  the  8ixt7yea«L]  At  the  time 
the  2  &  3  WilL  4,  c.  71,  passed,  there  was  a  distinction  be- 
tween easements  properly  so  called,  and  the  enjoyment  of 
light  and  air,  which  are  the  common  property  of  alL  The 
former  could  only  be  acquired  by  user  for  such  a  period  as 
to  raise  the  presumption  of  a  grants  the  latter  were  ac- 
quired by  mere  occupancy:  Moore  v.  Rawson  (a).  The  2nd 
section  of  the  2  &  3  WilL  4,  c.  71,  relates  to  such  easements 
as  were  the  subject  of  a  grant,  and  which,  if  enjoyed  for 
the  prescribed  periods  as  of  right,  become  absolute  and  in- 
defeasible. The  language  of  the  3rd  section  is  materially 
different  Under  that  section  a  right  is  acquired  by  the 
mere  enjoyment  of  the  access  and  use  of  light  for  the 
period  of  twenty  years  without  interruption.  Tidde  t. 
Brown(p)  decided  that  the  enjoyment  need  not  be  adverse. 
The  difference  of  language  in  the  3rd  and  the  previous  sec- 
tion shews  that  the  legislature  intended  to  place  the  claim  to 
light  on  a  different  footing  from  claims  to  other  easements. 
In  Gale  on  Easements  (c)  it  is  said,  "  By  the  statute,  twen- 
ty years'  enjoyment  of  the  access  of  light  to  a  house  or 
building,  without  interruption,  confers  an  absolute  and  in- 
defeasible right,  unless  such  user  was  had  under  a  written 
agreement"  The  5th  section  is  not  applicable  to  the  3rd, 
but  has  reference  only  to  easements  which,  before  the 
statute,  it  was  necessary  to  claim  in  the  name  or  right  of 
the  owner  of  the  fee;  and  that  was  not  the  case  with  respect 
to  light  If  this  garden  had  been  occupied  during  ^e 
whole  period  by  another  tenant,  the  right  would  have  been 

(a)  3  B.  <fe  C.  332.  (b)  4  A.  <&  E.  369.         (e)  Page  113. 
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undoubtedly  acquired,  and  the  words  "  without  interrupt        ia49. 
tion  "  must  receive  the  same  construction,  notwithstand-     ujMmoE 
ing  the  unity  of  possession.     [Alderson^  B. — ^The  term  *• 

"  without  interruption''  necessarily  implies  that  there  must 
be  some  person  to  interrupt  ParkOy  R — ^In  Bright  v. 
WaJker  (a)  the  Court  allude  to  unity  of  possession  as  de- 
stroying the  right] — They  also  cited  Daniel  v.  North  (6), 
Baxter  v.  Taylor  (c)>  Hopwood  v.  Schofield  (d). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parkb,  R — ^The  question  in  this  case  was  reserved  by 
my  Brother  Patteson,  at  the  trial  at  the  last  assizes  at 
Northampton.  The  learned  Judge  nonsuited  the  plaintiff, 
and  we  are  of  opinion  that  he  was  right 

The  plaintiff  brings  an  action  on  the  case  for  obstructing 
his  ancient  lights  by  building  a  wall  The  defendant  de- 
nies that  he  had  any  right  to  those  lights.  It  appeared 
on  the  trial,  that  the  plaintiff  and  his  father,  whom  he  suc- 
ceeded, had  occupied  the  house  for  more  than  sixty  years, 
during  all  which  time  they  had  enjoyed  the  lights  without 
interruption  by  any  one,  until  about  two  years  ago.  The 
father  of  the  plaintiff  and  the  plaintiff  had  also  occupied,  as 
tenants  firom  year  to  year,  the  adjoining  garden,  over  which 
the  access  of  light  took  place,  and  on  which  the  defendant 
recently  built  the  wall  which  had  the  effect  of  obscuring 
the  light  The  house,  as  far  back  as  the  memory  of  the 
witnesses  went,  was  an  old  building;  and  the  windows  old, 
and  it  was  contended  that  this  was  sufficient  evidence  to 
warrant  the  jury  in  finding  that  the  lights  were  imme- 
morially  enjoyed,  or  had  been  granted  prior  to  the  beginning 
of  the  sixty  years.    We  have  already  intimated  our  opin- 

(a)  1  Gr.  M.  4fe  R.  211.  {e)  4  B.  A  Ad.  72. 

(&)  11  Eaat,  372.  {d)  2  Moo.  A  Rob.  34. 

VOL.  III.  0  0  EXCH. 


V. 
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1849.  ion  that  the  plaintiff  has  not  made  out  sudi  a  casa  As 
HAunxii  f^  htick  as  the  memory  of  mtnesees  go^,  the  -house  and 
garden  were  in  the  possession  of  the  same  person,  and  if  no 
grant  can  be  presumed  from  the  enjoyifient  of  the  lights 
in  that  condition  of  the  property,  none  can  be  presumed 
before,  for  there  is  no  evidence  to  shew  that  they  were 
ever  occupied  otherwise. 

The  case  must  therefore  depend  upon  the  enjoyment 
during  the  sixty  years.  It  cannot  be  and  was  not  con- 
tended, that,  from  twenty  years' or  longer  enjoyment  of  the 
light  in  this  case  any  grant  of  a  right  to  it,  that  is  to  say, 
any  covenant  not  to  build  on  the  defendant's  soil,  to  injury 
of  the  light,  could  be  presumed.  Before  the  statute  2  &  3 
Will.  4  such  a  case  would  have  been  hopeless;  but  it  is  ar- 
gued that  it  is  given  by  the  3rd  section  of  the  2  &  3  WilL  4, 
a  71,  and  the  case  turns  entirely  on  the  construction  of 
that  section.  [His  Lordship  read  the  section.]  This  sec- 
tion is  no  doubt  differently  worded  from  the  others,  and 
the  acquisition  of  right  to  light  is  much  favoured,  as  a  far 
less  time  gives  an  indefeasible  right,  and  the  proviso  in  the 
7th  section,  which  excludes  the  time  when  a  person  other- 
wise capable  of  objecting  is  an  infant,  idiot^  non  compos, 
feme  covert,  or  tenant  for  life,  from  other  periods  of  com- 
putation, includes  it  in  this;  and  therefore,  if  there  be  an 
actual  enjoyment  for  twenty  years,  such  as  the  3rd  section 
contemplates,  a  right  is  gained,  though  the  owner  of  the 
adjoining  property  be  the  occupier,  and  be  for  the  whole 
period  under  disability  to  grant  It  also  differs  from  the 
2nd  section,  in  not  requiring  that  the  enjoyment  should  be 
by  a  person  ^'claiming  right"  in  express  terma  What^  then, 
is  the  enjoyment  contemplated  by  the  3rd  section?  We 
think  it  clear,  notwithstanding  the  absence  of  the  words  in 
the  2nd  section,  above  referred  to,  that  it  converts  into  a 
right  such  an  enjoyment  only  of  the  aceess  of  light  over 
contiguous  land,  as  has  been  had  for  the  whole  period  of 
twenty  years,  in  the  character  of  an  easement,  distinct  from 
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the  enjoTment  of  the  land  itself,  and  that  the  statute  puts        1849. 
this  species  of  negative  easement^  as  it  has  been  termed,     habbuos 
on  the  same  footing  in  this  respect  as  those  positive  ease-     ^   ^• 
ments  provided  for  oj  the  other  sections,  all  of  which, 
after  long  enjoTment  as  easements,  are  invested  with  the 
quality  of  rights.    In  the  first  place,  the  access  of  light 
under  this  section  must  have  been  enjojed  for  twenty 
years  without  %nterrvpti<m--noi  in  the  sense  of  an  unin- 
terrupted or  continuous  user,  but  without  such  interrup- 
tion as  is  mentioned  in  the  subsequent  section,  that  is,  an 
interruption  submitted  to  for  one  year  after  the  party  in- 
terrupted shall  have  had  notice  thereof,  and  of  the  persons 
making  or  authorising  the  same  to  be  made.    This  point 
was  determined  in  the  case  of  Flight  v.  Thomas  (a).    From 
this  it  follows,  that  the  legislature  contemplated   such 
an  enjoyment  as  could  be  interrupted  by  the  adjoining 
occupier,  at  least  during  some  part  of  the  time.     In  the 
next  place,  though  the  forms  of  pleading  in  the  5th  sec- 
tion, as  applicable  to  actions  of  trespass,  are  not  commonly 
applicable  to  the  case  of  a  claim  to  light,  yet  they  may  be; 
and  if,  in  an  action  for  demolishing  the  wall,  the  claim  to 
light  should  be  set  up  as  a  justification  for  the  demolition,  it 
must  have  been  stated  that  the  right  had  been  immemo- 
rially  enjoyed,  or  the  enjoyment  of  the  light  (M  of  right  by 
the  occupier  of  the  tenement  in  respect  whereof  it  is  claim- 
ed for  twenty  yeara    The  enjoyment  of  the  ligiht  connected 
with  the  occupation  of  the  land  itself  for  twenty  years 
would  not  support  that  allegation  if  traversed,  and  the  proof 
of  enjoyment  must  be  the  same  whether  it  is  put  forward 
as  part  of  the  defence  in  an  action  of  trespass  for  removing 
an  obstruction,  or  of  a  complaint  in  an  action  on  the  case 
for  causing  it.    This  construction  puts  all  the  claims  pro- 
vided for  by  the  act  on  a  similar  footing,  and  dispenses 

(a)  11  A.  <b  S.  688;  8  C.  4fe  F.  231,  inDom.  Pxoc. 
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1849.  with  the  necessity  of  giving  some  evidence  of  immemorial 

Harbidoi  ^®^'  ^^  ^^  relying  on  the  fiction  of  a  lost  grant     The  rule 

V-  must  be  discharged. 
^^*''''"'-  Rule  discharged. 


Fa.  15.      BuNBUBT,  Executrix  of  Robbbt  Shiblbt  Bunbubt,  v.  Hew- 

SOK,  Executor  of  William  Hewsok. 

H.,  the  incnm-  C/ ASE. — ^The  declaration  stated,  that  by  the  law  and  cus- 

age,  died  leav-  tom  of  England,  hitherto  used  and  approved  of,  all  and  sin- 

V^  ^^th^w^  gular  the  rectors  and  vicars  of  this  kingdom,  for  the  time 

age  oat  oi  re-  being,  are  bound  and  ought  to  repair  and  sustain  all  and 

ceededhim^and  singular  the  houses,  buildings,  and  tenements  of  and  be- 

8.*wa8  ap^nT  loJ^gi^g  ^  their  respective  rectories  and  vicarages,  and  to 

ij^Z^  If ^«  ^'^^  «*"«  ~  '^Pf"^  supported,  and  sustained  to 
dilapidated,  the  their  succcssors;  and  that,  if  such  rectors  and  vicars  do 
waa  compelled  ^ot  IcBvc  such  houscs,  buildings,  and  tenements  to  their 
amount^neMil-  successors  SO  repaired,  supported,  and  sustained,  but  leave 
sarytoputthem  them  out  of  repair  and  dilapidated,  then  the  executors  or 

in  repair,  and 

she  then  administrators  of  the  goods  and  chattels  of  such  rectors 

^r^^.t'uie  and  vicars  respectively,  after  their  deaths  having  sufficient 
— 2^' thi^  of  the  goods  and  chattels  of  such  rectors  and  vicars,  are 
the  action  waa    bound  and  ought  to  Satisfy  so  much  as  shall  be  necessaiy 

maintainable, 

thia  being  a  per-  to  be  expended  or  paid  for  the  necessary  repairing  of  such 
which^rar^yed  houses,  buildiugs,  and  tenementa  That  the  said  William 
to  the  execu-      Hewsou,  deceased,  in  his  lifetime,  and  at  the  time  of  his 

tnz;  that  she  '  '  ' 

was  entitled  to  death,  to  wit,  ou  the  14th  day  of  March,  a.d.  1845,  was 

as  woold  com  vicar  of  the  parish  church  of  Swansea,  in  the  county  of 

dSaS^tions**  Glamorgan,  and  was  seised,  in  right  of  the  said  vicar- 

which  occurred  gge,  of  and  in  certain  glebe  lands  thereunto  belonging, 

in  the  time  ot  w    v^ 

H.;  and  that  and  lying  and  being  in  the  parish  of  Pyle  and  Renfig, 
bebg  timber  o7  '^^  the  county  of  Glamorgan,  and  of  and  in  certain  mes- 

stone  on  the 
glebe  which 
might  be  used  for  repairs,  was  only  a  drcomstance  in  dimintttion  of  damages. 

Also,  that  the  custom  of  England  for  rectors  and  yicars  to  leaye  their  Ticarages  in  repair  to  their 
iuooessors,  was  tnnsferred  to  Wales  by  the  27  Hen.  8,  c  26. 


V. 
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siiages,  outhouses,  and  buildings,  in  and  upon  the  said  1849. 
glebe  lands,  and  thereunto  belonging.  And  the  said  Wil-  bunbubt 
liam  Hewson  being  so  seised,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  died,  and  the  said  Bobert  Shirley 
Bunbury,  since  deceased,  afterwards,  in  his  lifetime,  and 
after  the  death  of  the  said  William  Hewson,  to  wit,  on 
the  28th  day  of  August,  A.n.  1845,  was  in  due  form  of 
law  presented,  admitted,  instituted,  and  inducted  into 
the  said  vicarage  of  the  said  parish  church  of  Swansea,  so 
void  by  the  death  of  the  said  William  Hewson,  deceased, 
as  aforesaid,  and  the  said  Robert  Shirley  Bunbury  there^ 
by  then  became  and  was  vicar  of  the  said  parish  church, 
and  the  next  successor  of  the  said  William  Hewson  of  and 
to  the  same.  And  the  said  Robert  Shirley  Bunbury  being  so 
seised,  afterwards,  to  wit,  on  the  28th  day  of  May,  a.i>.  1846, 
died,  and  one  Edward  Bumard  Squire,  clerk,  afterwards 
and  aflier  the  death  of  the  said  Robert  Shirley  Bunbury,  to 
wit,  on  the  1st  day  of  September,  a.d.  1846,  was  in  due  form 
of  law  presented,  admitted,  instituted,  and  inducted  into 
the  sidd  vicarage,  so  void  by  the  death  of  the  said  Robert 
Shirley  Bunbury,  and  thereby  then  became  the  next  suc- 
cessor of  the  said  Robert  Shirley  Bunbury  of  and  to  the 
same.  And  the  plaintiff,  executrix  as  aforesaid,  in  fact 
says,  that,  at  the  time  of  the  death  of  the  said  William 
Hewson,  the  messuages,  outhouses,  and  buildings  and 
fences  then  being  in  and  upon  the  said  glebe  lands,  and 
thereunto  belonging,  were  out  of  repair  and  greatly  dilapi- 
dated, ruinous,  broken,  and  in  great  decay  for  want  of  due 
repairing  thereof  by  the  said  William  Hewson,  deceased, 
in  his  lifetime,  and  were  so  left  by  the  said  William  Hew- 
son out  of  repair  and  greatly  dilapidated,  ruinous,  broken, 
and  in  great  decay,  at  the  time  of  his  death  as  aforesaid ; 
and  that  the  sums  of  money  necessary  to  be  expended 
or  paid  for  the  necessary  repairing  of  such  premises,  so 
ruinous  and  in  decay  at  the  time  of  the  death  of  the  said 
WUliam  Hewson  as  aforesaid,  amounted  to  a  large  sum  of 
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1849.  tnoney,  to  wit,  the  sum  of  56Z.;  and  the  plaintifP,  as  sach 
executrix  as  aforesaid,  and  hj  reason  of  the  premises,  has 
been  obliged  to  pay  and  has  paid  to  the  said  Edward  Bui^ 
nard  Squire,  clerk,  the  successor  of  the  said  Robert  Shirley 
Bimburj,  of  and  in  the  said  yicarage,  the  said  sum  of  561-- 
The  declaration  then  proceeded  to  aver  notice  and  a  re- 
quest, and  alleged  as  a  breach  the  nonpayment  by  the  de- 
fendant (although,  as  executor,  he  had  sufficient  goods  of 
'William  Hewson  in  his  hands)  of  the  said  sum  of  5621,  to 
Robert  Shirley  Bunbury  in  his  lifetime,  or  to  the  plaintiff 
as  executrix,  since  his  death 
General  demurrer,  and  joinder. 

Ogle,  in  support  of  the  demurrer. — ^The  first  objection  to 
this  declaration  is,  that  the  action  is  brought  by  the  executor 
of  a  deceased  incumbent,  whereas  it  can  only  be  brou^t  by 
the  incumbent  for  the  time  being,  or,  if  not,  the  remedy  is 
by  proceeding  in  the  Ecclesiastical  Court  No  action  could 
have  been  maintained  against  the  defendant  in  his  lifetime, 
and  upon  his  death  there  was  no  person  who  could  sue;  but 
when  the  succeeding  incumbent  was  appointed,  a  right  of 
action  vested  in  him.  For  a  long  period  it  was  doubted 
whether  any  action  would  lie;  and  though  precedents  were 
found,  yet>  on  searching  the  rolls,  no  judgment  i^peared 
to  have  been  given  in  any  of  the  cases:  Jones  t.  HiU{a)j 
Salkard  v.  BeckwiihQ>\  Kingford  v.  Lloyd  (c).  The  judg- 
ment in  Jones  v.  HiU  (a),  which  first  decided  that  the  ac- 
tion was  maintainable,  is  mentioned  with  disapprobation  by 
the  Court  of  Queen's  Bench,  in  Mason  v.  Lambert  (d).  At 
length  Raddiffe  v.  D'Oyley  (e)  settled  the  right  of  the  suc- 
cessor to  sue.  The  custom  alleged  is,  for  vicars  to  leave 
their  vicarages  repaired  to  their  "successors,"  not  ^or 
their  executors;"  and  it  is  a  general  rule,  that  customs  are 

(a)  3  Lev.  268.  (d)  12  Jur.  1045. 

(b)  Lutw.  116.  (e)  2  T.  R.  630. 

(c)  Id.  117. 


V. 
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not  to  be  enlarged  beyond  the  usage.  That  distinction,  1849. 
between  the  construction  of  a  custom  and  an  Act  of  Par-  buhotbt 
liament,  is  pointed  out  hj  Trevor,  C.  J.,  in  Arthur  v.  Bok- 
enham(a).  If  the  successor  dies  before  recovering  the 
amount  of  dilapidations,  the  next  successor  is  the  party 
to  sue.  In  this  case,  the  present  incumbent  should  have 
sued  the  executors  of  Hewson  for  the  dilapidations  in  his 
time,  and  also  the  executors  of  Bunbury  for  the  dilapidap- 
tions  in  his  time.  For  the  purpose  of  repairs,  the  present 
incumbent  might  cut  down  timber,  and  open  mines  and 
quarries  on  the  glebe :  Eatdiffe  v.  D'Oyley  (b),  Straehy  v. 
Francis  (c) ;  and  the  defendants  are  entitled  to  be  allow^ 
ed  for  the  value  of  such  timber  and  stone:  Perdval  v. 
Cooke  (d).  [Parke,  R — ^That  only  goes  to  the  measure  of 
damage.]  This  is  in  form  an  action  on  the  case  in  tort, 
and  the  reason  given  for  its  not  being  contrary  to  the  rule, 
''  actio  personalis  moritur  cum  personft,"  is,  that,  as  the 
deceased  rector  could  not  be  sued  in  his  lifetime^  the  ac- 
tion cannot  be  said  to  die  which  never  had  existence  (e)* 
Here,  however,  a  right  of  action  did  exist;  for,  directly 
Bunbury  was  appointed,  he  might  have  sued;  and  not 
having  done  so,  the  right  died  with  him.  [Parke,  R — ^It 
was  a  personal  right  to  recover  damages,  and  survived  to 
his  executors.  At  common  law,  every  personal  right  pass- 
ed to  the  representatives  of  the  deceased,  with  some  few 
exceptions, — as  a  right  of  action  for  a  breach  of  promise 
of  marriage:  Ohamberlatn  v.  WiUiameon  (/).']  Besides^ 
it  appears  on  the  face  of  the  declaration  that  the  vi- 
carage is  in  Wales,  and  the  custom  would  not  extend  to 
that  country.  [Parke,  B. — ^The  laws  and  customs  of 
England  were  extended  to  Wales  by  the  stat.  27  Hen.  8, 
c.  26,  s.  2.] 


(a)  11  Mod,  161.  ((/)  2  C.  &  P.  460. 

(b)  2  T.  R.  630.  (e)  1  Wms.  Saund.  216  b,  n.  (a), 

(c)  2  Atk.  217.  (/)  2  M.  &  8el.  408. 


562  EXCHEQUE&  BEPO&Ta 

1849.  Lush  (with  whom  was  Benson)  appeared  for  the  plaintiff, 

^^JJ^^     but  was  not  called  upon  to  argue. 


Hswsov. 


Pabke,  R — There  must  be  judgment  for  the  plaintiff.  The 
law  of  England  on  thb  subject,  which  is  correctly  set  out  in 
the  declaration,  is  anomalous,  because  there  is  no  obligation 
on  a  vicar  in  his  lifetime  to  any  person  in  respect  of  keeping 
the  houses  and  buildings  belonging  to  the  yicarage  in  re- 
pair; but  inasmuch  as  it  would  be  a  grievance  to  his  suc- 
cessor if  he  were  not  entitled  to  recover  for  dilapidations, 
it  is  established  that  an  action  will  lie  at  the  suit  of  the 
successor  against  the  executor  of  the  deceased  incumbent 
The  rule  for  estimating  the  damage  is  thus  laid  down  in 
Bum's  Ecclesiastical  Law,  tit.  "Dilapidation ''(a): — "The 
last  incumbent,  or  his  executors,  are  chargeable  with  the 
whole  dilapidations,  in  whose  time  soever  they  have  grown; 
and  the  reason  is,  because  he  had  the  same  remedy  against 
the  executors  or  administrators  of  his  predecessor,  and  it 
was  his  own  fault  if  he  did  not  make  use  of  it;''  though, 
with  respect  to  the  statute  13  Eliz.  a  10,  which  provides 
a  remedy  where  ecclesiastical  persons  make  firaudulent 
conveyances  in  order  to  defeat  the  claims  of  their  succes- 
sors, the  same  learned  author  says,  that  "  the  statute  seems 
at  first  sight  to  limit  the  suit  to  the  dilapidations  in  the 
time  of  the  last  incumbent."  That  statute,  however,  ap- 
plies only  to  the  particular  case  of  fraudulent  conveyances; 
but,  by  the  established  law,  the  remedy  is  not  merely  for 
dilapidations  happening  in  the  time  of  the  last  incumbent, 
but  for  the  dilapidations  existing  at  the  time  his  incum- 
bency ceases;  for  he  was  bound  to  keep  the  vicarage  in  suffi* 
cient  repair,  or  to  make  compensation  to  the  extent  of 
putting  it  in  repair,  and  he  had  the  same  remedy  against 
the  representatives  of  his  predecessor,  if  he  chose  to  avail 
himself  of  it.  I  do  not  dispute,  that  if  the  state  of  the  vi- 
carage were  such  that  timber  or  stone  could  be  got  for 

(a)  Page  154,  9th  edit. 
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the  necessary  repairs,  that  must  go  in  diminution  of  da^-  1849. 
mages,  but  it  is  only  a  circumstance  to  be  taken  into  con* 
sideration  in  estimating  the  sum  to  be  paid  by  way  of  com- 
pensation. This  is  a  right  of  action  given  by  the  law  of 
England  to  the  successor  of  each  incumbent,  and  that  ob- 
viates all  difficulty  arising  from  the  rule  '^  actio  personalis 
moritur  cum  person^."'  The  action  does  not  die  with  the 
successor,  being  a  personal  right  to  receive  compensation 
from  the  representatives  of  the  deceased  incumbent,  but 
goes  to  the  executor,  just  as  a  covenant  to  pay  money  or 
do  any  other  act  Therefore,  prim&  facie,  and  without 
authority  to  the  contrary,  the  remedy  vests  in  the  execu- 
tors of  the  successor  of  each  incumbent  Then  Mr.  Ogle 
says,  that  the  proper  course  would  have  been  for  Squire, 
the  present  incumbent,  to  pursue  his  remedy  against  the 
defendant  If  Squire  had  sued  the  defendant,  he  could 
only  have  recovered  so  much  as  would  have  put  the  vicar-i 
age  in  a  proper  state  of  repair  at  the  time  of  the  death  of 
Hewson,  and  must  have  been  driven  to  a  second  action 
against  the  present  plaintiff  as  executrix  of  Bunbury. 
Every  incumbent  has  his  remedy  against  the  prior  incum- 
bent, if  alive,  or  his  representatives,  if  dead,  to  recover 
so  much  money  as  will  compensate  for  his  default  in  not 
keeping  the  vicarage  in  a  proper  state  of  repair;  but 
Squire,  the  present  incumbent,  has  no  means  of  ascer-^ 
taining  the  sum  by  which  the  jury  could  estimate  the  da- 
mage done  at  the  time  of  Hewson's  death;  I  therefore 
think  that  the  proper  remedy  is  that  which  he  has  taken, 
by  action  against  the  executrix  of  Bunbury,  who  has  her 
remedy  against  the  defendant  as  executrix  of  Hewson. 
With  respect  to  the  objection  that  this  vicarage  is  in  Wales, 
it  is  clear  that  the  statute  27  Hen.  8,  c.  26,  has  extended 
this  custom  to  Walea 

RoLFB,  R — I  am  of  the  same  opinion.    Mr.  Ogle  says 
that  there  is  no  precedent  of  an  action  by  the  executors  of  a 
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1849.        deceased  incumbent;  the  answer  is,  that  there  is  no  pre- 
BuiTBVBT      c^eiit  of  an  action  by  an  incumbent  against  any  one  not 
V*  the  immediate  predecessor,  or  his  representatives.   The  ar- 

gument would  be  entitled  to  consideration  if  the  law  of 
England  were  not  such  as  here  stated — if  the  custom  were 
that  every  vicar  should  leave  the  vicarage  in  as  good  state 
of  repair  as  he  received  it  from  his  predecessor;  for  then 
there  might  be  a  remedy  against  each  incumbent  for  the 
want  of  repair  which  he  occasioned.  But  that  is  not  sa 
The  law  is,  that  every  vicar  is  bound  to  repair  and  leave 
the  premises  belonging  to  the  rectory  or  vicarage,  so  re- 
paired, to  his  successor.  That  being  the  ooixect  state  of 
the  law,  Bunbur/s  executrix  was  bound  to  pay  to  Squire, 
the  present  incumbent,  not  that  which  would  compensate 
for  the  want  of  repair  which  Bunbury  occasioned,  but  so 
much  as  would  put  the  premises  in  a  state  of  repair.  If 
all  the  damage,  in  respect  of  which  Bunbury's  executrix 
was  compelled  to  make  compensation  to  Squire,  was  done 
in  Hewson's  time,  then  Hewson's  representatives  must  re- 
fund to  Bunbury's  executrix  the  amount  she  was  com- 
pelled to  pay ;  if  a  portion  only  was  done  in  Hewson's 
time,  the  defendant  will  pay  that  portion  only. 

Platt,  B. — ^At  the  death  of  Hewson,  the  buildings  erected 
on  the  glebe  were  in  a  state  of  dilapidation.  He,  there- 
fore, had  been  guilty  of  a  breach  of  the  duty  which  he 
owed  to  his  immediate  successor,  Bunbury,  who  might,  in 
his  lifetime,  have  made  the  representatives  of  Hewson  re- 
sponsible. Afterwards  Bunbury  dies,  and  it  appears  that 
the  buUdings  continued  to  the  time  of  his  death  in  a  state 
of  dilapidation.  Squire,  the  third  incumbent^  finding  the 
buildings  out  of  repair,  calls  on  the  executrix  of  his  imme- 
diate predecessor  to  pay  for  the  dilapidations.  As  to  tim- 
ber and  stone  being  found  on  the  glebe  land,  if  that  be  so, 
no  doubt  it  would  be  taken  into  consideration  in  estimat- 
ing the  amount  of  repairs,  and  to  that  extent  the  sum 
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which  Squire  wotdd  Teoover  against  Bunbui/s  executrix        1849. 
would  be  diminished.    Here  there  was  a  duty  which  Hew-      bukbuky 
son  owed  to  his  immediate  successor,  and  by  reason  of  his  ^* 

failing  to  perform  it>  the  executrix  of  Bunbury  has  been 
called  upon  to  take  out  of  his  estate  an  amount  sufficient 
to  compensate  for  such  breach  of  duty.  It  would  be  hard 
if  she  had  no  remedy,  and  I  think  the  declaration  good. 

Judgment  for  the  plaintiff. 


Thk  Nbwbt  and  Enniskillbn  Railway  Compaky  v.  Coombb.     ^<5^.  1 7. 

jL/£BT. — ^The  declaration  stated,  that  the  defendant,  at  Debt  for  caib 
the  respective  times  of  the  making  of  the  respective  calls  ^LnsT^liea, 
hereinafter  mentioned,  was  and  still  is  the  holder  of  divers,  JJj^iJ^fSj' 
to  wit,  fifteen  shares  in  the  said  Company,  and,  at  the  ^<>i^  o^  the 

iharet  by  rea* 

time  of  the  commencement  of  this  suit  was  and  still  is  in-  son  of  hiahar- 
debted  to  the  Company  in  a  laige  sum  of  money,  to  wit,  ^^^bMribed 
the  sum  of  2001  in  respect  of  two  several  calls,  the  first  of  ^^\^»  ^ 

^  '  not  otherwue; 

the  said  calls  being  a  call  of  a  certain  sum  of  money,  to  and  that,  at  the 
wit,  the  sum  of  21  upon  each  of  the  said  shares,  and  the  contracting  and 
other  of  the  said  calls  being  a  call  of  a  certain  other  sum  ^^^^^^ 
of  money,  to  wit,  the  sum  of  21  lOs.  upon  each  of  the  said  ^[JJj^  ^ 
shares  theretofore  respectively,  to  wit,  on  &c.,  duly  made  by  infuit ;  that, 
the  Company;  whereby  an  action  hath  accrued  to  the  Com-  ud^t,  he  lepa- 
pany,  by  virtue  of  a  certain  Act  of  Parliament  made  and  JSlctaiS w5^ 
passed  in  a  session  of  Parliament  holden  in  the  eighth  and  acnption,  and 

.  8*^®  notice  to 

ninth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  in-  the  piaintiffi 
tituled   "  An  Act  for  Qonsolidating  in  one  Act  certain  pro-  ahues^t  their  ^ 
visions  usually  inserted  in  Acts  with  respect  to  the  consti-  ^S^'Z^ 
tution  of  Companies  incorporated  for  carrying  on  under^  primi  fiuae  bar; 
takings  of  a  public  nature;"  and  also  of  an  Act  of  Parlia-  defendant, 
ment  made  and  passed  in  the  ninth  year  of  the  reign  of  her  ^f^^diM^^ 

filmed  his  repu- 
diation, or  if  he  became  liable  by  enjoyment  of  the  profits,  thoee  fiicts  should  be  replied. 
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Majesty  Queen  Victoria^  and  intituled  "  An  Act  for  making 
a  railway  from  the  town  of  Newry  to  the  town  of  Ennis- 
killen;''  to  demand  and  have,  &c. 

Plea,  that  before  the  making  of  the  said  several  calk, 
to  wit,  on  &a,  the  defendant  contracted  with  the  Company 
to  take,  and  then  subscribed  for  the  said  shares,  and  that 
he  became  and  was  the  holder  of  the  said  shares,  by  reason 
and  in  consequence  of  his  having  so  contracted  and  sub- 
scribed for  the  said  shares  as  aforesaid,  and  not  other- 
wise; and  that,  at  the  time  of  his  so  contracting  and  sub- 
scribing for  the  said  shares,  and  also  at  the  respective 
times  of  the  making  of  the  said  several  calls,  he  the  de- 
fendant was  an  infant  within  the  age  of  twenty-one  years, 
to  wit,  of  the  age  of  twenty  years;  and  that,  after  he  the 
defendant  had  so  contracted  and  subscribed  for  the  said 
shares  as  aforesaid,  and  before  the  commencement  of  this 
suit,  and  whilst  he  was  such  infant  as  aforesaid,  and  within 
the  age  of  twenty-one  years,  to  wit,  on  &c,  he  the  de- 
fendant disaffirmed  and  repudiate  his  said  contract  and 
subscription,  of  which  the  said  disaffirmance  and  repudia- 
tion the  plaintiffs  then  had  notice;  and  thergnpon,  and 
before  the  commencement  of  this  suit,~and  whilst  the  de- 
fendant was  such  infant  as  aforesaid,  and  within  the  age 
of  twenty-one  years,  to  wit,  on  &c.,  he  the  defendant,  at 
the  request  of  the  plaintiffs,  gave  notice  to  the  plaintiffs 
that  he  the  defendant  then  held  the..said.  shares  at  their 
(|i8posal.  And  the  defendant  further  says,  that  he  the 
defendant  hath  always,  from  the  time  of  his  giving  the 
said  last-mentioned  notice  hitherto,  held  the  said  shares 
at  the  disposal  of  the  plaintiffs;  of  all  which  the  plaintiffs 
have  always  hitherto  had  notice. — ^Verification. 

Special  demurrer,  assigning  for  causes,  that  it  is  not 
averred  nor  does  it  appear  by  the  plea,  that  the  defend- 
ant repudiated  the  contract,  or  otherwise  refused  to  con- 
tinue in  possession  of  the  shares,  after  his  attaining  the 
age  of  twenty-one  years;  nor  is  it  averred  that  the  defend- 
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ant  is  still  under  the  age  of  twenty-one  years,  nor  is  any 
other  good  cause  shewn  therein  wherefore  the  defendant 
is  not  now  liable  for  the  said  calls,  in  as  full  and  ample  a 
manner  as  if,  at  the  time  of  the  making  of  the  said  con- 
tracts, the  defendant  had  attained  his  age  of  twenty-one 
years;  and  also  for  that  it  does  not  appear  in  and  by  the 
said  plea  but  that  the  defendant  may  be  the  holder  of 
the  said  shares  as  trustee  or  otherwise,  so  as  to  be  liable, 
notwithstanding  the  defendant  was  or  is  still  an  infant — 
Joinder  in  demurrer. 
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Petersdorff,  in  support  of  the  demurrer. — ^There  are  two 
questions  in  this  case : — ^First,  whether  an  infant  is  liable 
for  calls  under 4;he  statute  incorporating  the  Company;  se- 
condly, if  he  be  liable,  whether  there  is  anything  in  this 
plea  to  exempt  him  from  such  prima  facie  liability.  As 
to  the  first  point,  this  is  not  an  action  based  upon  a  con- 
tract, but  one  arising  out  of  a  legal  liability  created  by  sta- 
tute. The  Lands  Clauses  Consolidation  Act,  8  &  9  Vict  a  1 6, 
is  incorporated  with  the  special  act  of  the  Company,  8  &  9 
Vict  c  cxzix;  and  the  effect  of  the  3rd  section  of  the  lat- 
ter act  is  to  render  all  subscribers  to  the  imdertaking  mem- 
bers of  the  corporation,  just  as  if  they  had  been  indivi- 
dually named  in  the  statute.  The  8th  section  of  the  8  &  9 
Vict  c.  16,  explains  the  term  '^shareholder,'"  namely,  "every 
person  who  shall  have  subscribed  the  prescribed  sum  or  up- 
wards to  the  capital  of  the  Company,  or  shall  otherwise 
have  become  entitled  to  a  share  in  the  Company,  and  whose 
name  shall  have  been  entered  on  the  register  of  sharehold- 
er&''  The  2l8t  section  enjoins  the  payment  of  subscrip- 
tions; the  22nd  empowers  the  Company  to  make  calls;  the 
25th  enables  them  to  sue  for  calls;  and  the  26th  prescribes 
a  form  of  declaration.  The  27th  section  declares,  that,  on 
the  trial  of  such  action,  "  it  shall  be  sufficient  to  prove  that 
the  defendant,  at  the  time  of  making  such  call,  was  a  hold- 
er of  one  share  or  more  in  the  undertaking,  and  thatsuch 
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call  was,  in  fact^  made,  and  such  notice  thereof  givoi,  as  is 
directed  bythat  or  the  special  Act''  The  28th  section  makes 
the  production  of  the  register  of  shareholders  prim&  &cie 
evidence  of  the  defendant  being  a  shareholder.    By  the 
79th  section,  '^  if  any  shareholder  be  a  lunatic  or  idiot, 
such  lunatic  or  idiot  may  vote  by  his  committee;  and  if 
any  shareholder  be  a  minor,  he  may  vote  by  his  guardian, 
or  any  one  of  his  guardians;  and  every  such  vote  may  be 
given  either  in  person  or  by  proxy.''    The  7th  section  of 
the  8  &  9  Vict  c.  cxxix,  enacts,  "  that,  if  any  money  be 
payable  to  any  shareholder,  being  a  minor,  idiot,  or  luna- 
tic, the  receipt  of  the  guardian  of  such  minor,  or  the  re- 
ceipt of  the  committee  of  such  idiot  or  lunatic,  shall  be  a 
discharge  to  the  Company  for  the  same."  .  It  is  manifest, 
therefore,  that  the  l^islature  contemplated  the  case  of  an 
infant  being  a  shareholder,  and  liable  for  calls,  and  also  ex- 
ercising all  the  rights  incidental  to  shareholders.  The  aUe- 
gations  in  the  declaration,  which  are  not  denied  by  the  plea, 
shew,  that,  at  the  time  the  calls  were  made,  the  defendant 
was  a  shareholder,  and  that  the  Company  are  seeking  to 
enforce  a  right,  derived,  not  from  contract,  but  £ram  the 
defendant  having  subscribed  to  the  undertaking:  the  obli- 
gation to  pay  calls  arising  solely  from  the  possession  of 
share&    The  projectors  of  these  undertakings  have  a  pub- 
lic duty  cast  upon  them,  which  it  is  the  policy  of  the  l^is- 
lature  to  enforce;  and  they  have  therefore  converted  into 
a  statutory  obligation  that  which,  under  other  circom- 
stances,  would  be  only  an  ordinazy  debt     The  Cork  and 
Bandon  BaUway  Compomy  v.  C(izenwe{a)y  decided  that 
infancy,  at  the  time  the  calls  were  made,  is  no  answer  to 
an  action  for  calls  upon  shares,  of  which  the  party  re- 
mained holder  after  he  came  of  age.  The  defendant,  being 
one  of  the  original  promoters  of  the  undertaking,  and  con- 
sequently a  party  to  the  subscribers'  agreement^  his  lia- 
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bility  cannot  arise  from  any  contract  with  the  Company^ 
for  at  that  time  it  had  no  existence,  but  must  depend 
upon  the  bargain  between  the  promoters  and  the  legisla- 
ture. It  is  as  if  the  defendant  had  been  the  sole  applicant, 
and  had  obtained  the  Act  of  Parliament,  imposing  upon 
him  by  name  this  liability.  The  infant  is  in  the  same  po- 
sition as  if  he  were  sued  for  penalties,  or  had  some  duty 
cast  upon  him  by  a  local  act — as,  for  instance,  lighting  or 
paving.  Suppose,  instead  of  an  action  for  calls,  the  statute 
had  given  a  power  of  distress  and  sale,  could  the  infant 
have  maintained  an  action  against  the  party  levying? 
[Parkey  B. — If  he  repudiated  the  contract  before  the  dis- 
tress was  made.  The  privilege  of  infancy  does  not  depend 
on  the  nature  of  the  remedy,  or  the  mode  in  which  it  is  to 
be  enforced  The  only  criterion  is,  whether  the  liability  is 
derived  from  contract]  Where  an  infant  is  authorised  by 
statute  to  make  a  contract,  it  is  binding  on  him:  Story  on 
Contracts,  sect  73. 

Secondly,  there  is  nothing  in  the  plea  to  vary  the  general 
statutable  liability  of  an  infant  shareholder!  Assuming 
this  to  be  a  voidable  contract,  the  defendant  cannot  avoid 
it  until  he  is  of  full  age.  If  he  disaflirm  during  infiEuicy, 
he  may  nevertheless  ratify  when  he  becomes  of  age.  Rati- 
fication and  affirmance  are  correlative  terms;  and  the  lat- 
ter cannot  be  exercised  until  there  is  power  to  exercise  the 
former.  [Parkey  B. — ^That  is  contrary  to  Co.  Litt,  p.  880.  a., 
where  it  is  laid  down,  that  all  matters  in  fa/A  an  infant 
may  avoid,  either  within  age  or  at  full  age;  but  that  all 
matters  of  record  must  be  avoided  by  him  during  his  mi- 
nority.] The  disaffirmance  can  have  no  operation,  unless 
he  restore  the  subject-matter  of  the  contract  There  can- 
not be  a  partial  disaffirmance.  But  the  plea  admits  that 
the  defendant  is  in  possession  of  the  shares,  and  alleges 
that  he  holds  them  at  the  disposal  of  the  plaintiffs;  so  that 
he  is,  in  effect,  a  trustee,  and  as  such  liable  for  calls.    It 
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is  consistent  with  every  allegation  in  the  plea,  that  the 
defendant's  name  is  on  the  register  of  shareholders,  and 
that  he  has  ratified  the  contract  He  appears  by  attorney 
on  the  record,  and  must  therefore  be  assumed  to  be  of  full 
age. 


Peacock^  contril. — First,  the  statutes  referred  to  were 
never  intended  to  alter  the  law  respecting  infants.  When 
the  special  act  says,  that  the  subscribers  to  the  undertaking 
shall  be  united  into  a  Ck>mpany,  for  the  purpose  of  making 
a  railway,  it  means  such  persons  as  have  entered  into  a 
contract  of  subscription  valid  in  law.  It  uses  the  words 
**  subscribers  and  their  executors,"  thus  defining  the  term 
"shareholder''  to  mean  a  person  whose  interest,  on  Ub 
death,  would  vest  in  his  executora  But  an  infant  can 
have  none,  for  he  is  incapable  of  making  a  wilL  It  would 
be  singular  if  an  infant,  who  is  protected  from  an  impm- 
dent  purchase  of  goods,  should  be  liable  on  a  contract  to 
any  extent  for,  railway  shares.  Sudk  a  contract  can  only 
be  supported  on  the  ground  that  it  may  be  beneficial;  but 
contracts  of  that  description  are  voidable  during  infancy, 
or  may  be  ratified  at  full  age.  Under  the  7th  section  of 
the  special  acty  the  guardian  is  entitled  to  receive  the  pro- 
fits; so  that  the  infant  could  derive  no  benefit  from  being 
the  holder  of  sharea  The  79th  section  of  the  general  act 
no  doubt  provides  for  the  case  of  infants  being  sharehold- 
ers, as  they  might  be  by  bequest;  but  it  treats  them  as 
persons  of  insufficient  discretion  to  vote  at  any  meeting  of 
the  Company.  The  words  "  persons  who  have  subscribed," 
in  the  21st  section  of  that  act,  must  be  construed  in  the 
same  way  as  the  similar  words  in  the  8rd  section  of  the 
special  act  {Parke^  R — Suppose  an  infant  purchased 
shares,  and  then  repudiated,  who  would  be  liable  on  the 
shares?]  The  party  who  sold  them.  The  rights  of  an 
infant  on  the  purchase  or  sale  of  shares  was  much  dis- 
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cussed  in  the  case  oi  Stikeman  v.  Dawsonip).    {Parke^  B. 
—In  Com.  Dig.  tit.  "  Enfant,"  (C.  2),  it  is  said,  "  So,  if  an 
infant  sells  goods,  the  sale  is  void;  and  if  the  vendee  takes 
them,  trespass  lies  against  him:  1  Mod.  137.'']     The  cases 
as  to  leases  by  infants  are  reviewed  in  Piatt  on  Leases  (6) ; 
and  the  conclusion  come  to  is,  that  they  are  voidable. 
With  respect  to  infant  lessees,'  it  is  there  said(c),  '^  A  lease 
granted  to  an  infant  is  not  void,  unless,  perhaps,  it  be  ob- 
viously prejudicial  to  his  interest;  but  it  is  voidable  on  at- 
taining his  majority,  though,  in  order  to  escape  &om  the 
burthen  of  the  rent,  he  must  express  his  dissent  in  a  rea- 
sonable time,  and,  it  is  apprehended,  before  the  arrival  of 
the  day  of  payment"    All  the  books  shew  that  an  infant 
may  avoid  a  lease,  either  within  age  or  after  full  age:  Com. 
Dig.  tit  "  Enfant,"  (C.  9) ;  Baa  Abr.  tit  "  Infancy  and 
Age,"  (L  6) ;  Co.  Litt  380.  b.    In  Zouch  v.  Parsons  (d), 
which  decided  that  the  conveyance  of  an  infant  mortgagee 
was  binding,  and  could  not  be  avoided  by  his  entry  during 
infancy,  Lord  Mansfield  says  (6),  ^'We  think  the  law  is  as 
laid  down  hjPerkin8(f),  that  all  such  gifts,  grants,  or  deeds, 
made  by  infants,  which  do  not  take  effect  by  delivery  of 
his  hand,  are  void;  but  all  ^fts,  grants,  or  deeds  made  by 
infants  by  matter  in  deed  or  in  writing,  which  do  take  ef- 
fect by  delivery  of  his  hand,  are  voidable  by  himself,  by 
his  heirs,  and  by  those  who  have  his  estate."   [Parke,  B. — 
Ktrton  v.  EUioU^g)  decided  that  an  infant  lessee  is  charge- 
able with  rent  if  he  occupies  and  enjoys.    That  decision  is 
recognised  ia  Evelyn  v.  Chichester  Qi).^    That  decision  pro- 
ceeded on  the  fact  of  there  having  been  a  beneficial  occu- 
pation. 

Secondly— The  plea  brings  the  case  within  the  principle 
of  the  decisions  referred  to.    The  declaration  alleges  that 
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1849.  the  defendant  is  a  shareholder;  the  plea  shews  that  he  wa^ 
Newby  AiTD  *^  original  subscriber,  and  repudiated  the  contract  If  he 
Bkhibkilibi   affirmed  it  after  he  became  of  age,  that  fact  ought  to  have 

Jul  rL  WAT 

r.  been  replied :  Cohen  v.  Armstrong  (a) ;  Baylis  v.  Dindey  (6); 

^"■^  Steph.  Plead.  387.  [Parte,  R— Could  he  affirm  at  ftdl 
age,  if  he  formally  repudiated?]  It  is  doubtful  whether 
he  could;  but  at  all  events,  this  plea  shews  that  he  has  not 
done  so;  for  it  is  stated  that  he  holds  the  shares  at  the 
disposal  of  the  plaintiffs.  The  defendant  has  no  power  to 
remove  his  name  from  the  register  of  shareholders;  all  that 
he  could  do  was  to  repudiate  the  contract,  and  give  the 
plaintiffs  notice.  The  twenty-seventh  and  twenty-eighth 
sections  only  declare  what  shall  be  prim&  facie  evidence  of 
the  defendant  being  a  shareholder.  In  The  Cork  and  Bandon 
Railway  Company  v.  Cazenove,  the  calls  were  made  after 
the  defendant  came  of  age,  and  the  plea  did  not  shew  any 
repudiation;  so  that  the  case  resembled  that  of  an  infant 
lessee  who  does  not  repudiate  until  after  rent  is  due. 

Petersdorffy  in  reply. — Though  an  infant  cannot  appoint 
an  executor,  administration  may  be  obtained  of  his  effects. 
The  argument  on  the  other  side  proceeds  on  the  ground 
that  this  action  is  founded  on  contract;  but  whatever  con- 
tract previously  existed  was  superseded  when  the  act  of 
Parliament  was  obtained.  It  is  not  as  if  the  Company 
were  seeking  to  give  effect  to  the  subscription  contract 
As  soon  as  the  defendant  became  the  holder  of  shares,  he 
was  possessed  of  a  chattel  to  which  he  might  have  re-as- 
serted his  right,  and  maintained  detinue  for  the  certifi- 
cates, notwithstanding  his  repudiation  during  minority. 
The  cases  respecting  leases  establish,  that  where  an  in- 
terest passes,  an  infant  may  disaffirm  his  repudiaticHt 
Ratification  after  majority  need  only  be  replied,  where 
the  plea  is  one  of  infancy,  in  general  terms;  here  it  was 
incumbent  on  the  defendant  to  set  forth  the  circumstances 
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by  which  his  liability  was  destroyed.  The  plea  does  not 
shew  an  absolute,  but  a  partial  disaffirmance  only, — ^not  a 
surrender  of  all  interest  which  passed  under  the  contract, 
but  a  mere  offer  to  give  it  up.  [Parke,  B. — ^It  is  diffi- 
cult to  see  how  he  could  get  rid  of  the  shares,  except  by 
telling  the  Company  that  he  had  repudiated,  and  would 
take  no  interest  under  the  contract;  then  they  ought  to 
have  erased  his  name  from  the  register  of  shareholders. 
The  term  **  shareholders"  only  imports  a  right  to  divide 
the  profit  of  the  concern:  Bligh  v.  Brent  (a);  but  the  de- 
fendant gives  notice  that  he  will  have  nothing  more  to  do 
with  it]  It  is  consistent  with  this  plea,  that  the  defendant 
may  have  received  a  dividend  on  the  shares,  and  ought 
not  therefore  to  be  allowed  to  repudiate  his  liability:  Story 
on  Contracts,  sect  62.     [Parke,  R,  referred  to  Holmes  v. 
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Parks,  R — There  must  be  judgment  for  the  defendant 
The  declaration  states  the  defendant  to  be  the  holder  of 
shares  in  the  Company,  and  to  be  indebted  in  that  char- 
acter for  calls.  The  defendant  pleads  [his  Lordship 
read  the  plea.]  The  first  ground  insisted  on  by  Mr.  Pe- 
tersdorf  was,  that  the  defendant  is  liable  by  virtue  of  a 
duty  cast  upon  him  by  act  of  parliament,  and  not  by  rea- 
son of  a  contract  It  is  true  that  in  one  sense  the  obliga- 
tion is  imposed  by  act  of  parliament  The  private  act 
incorporates  the  provisions  of  the  Companies  Clauses 
Consolidation  Act,  in  the  same  way  that  the  General  In- 
closure  Act  incorporates  in  it  all  other  Inclosure  Acts. 
But  the  Company  is  regulated  by  the  private  act,  which 
does  not  impose  any  public  duty,  but  merely  carries  into 
effect  the  private  agreement  of  the  parties,  and  enables 
them  to  co-operate  with  more  extensive  powers,  the  le- 
gislature lending  its  aid  in  execution  of  the  undertak- 


(a)  2  T.  <b  C.  268. 


{b)  2  Moore,  662. 
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1849.  ing.  Therefore,  although  the  obligation  is  imposed  by 
jJ^^^J[^jjj^  act  of  parliament,  it  is  imposed  in  respect  of  a  contract 
^pl?"^!f^  which  the  parties  have  entered  into.  The  general  act 
(8  &  9  Vict  C.16,  8. 26),  enables  the  Company  to  recover, 
hj  a  more  concise  form  of  declaration,  the  amount  due 
for  calls  from  all  persons  who  are  shareholders;  and,  bj 
the  8th  section,  '^  Every  person  who  shall  have  subscrib- 
ed the  prescribed  sum,  or  upwards,  to  the  capital  of  the 
Company,  or  shall  otherwise  become  entitled  to  a  share  in 
the  Company,  and  whose  name  shall  have  been  entered  on 
the  register  of  shareholders  thereinafter  mentioned,  shall 
be  deemed  a  shareholder  of  the  Company."  The  words 
"every  person  who  shall  have  subscribed"  mean  eveiy 
person  who  shall  have  "contracted  to  subscribe"  The 
general  rule  is  well  illustrated  in  StotveU  v.  Lord  Zotich{d), 
viz. "  that  where  acts  of  parliament  enjoin  the  doing  of  any- 
thing which  requires  sound  and  perfect  reason  in  the  exe- 
cution of  it,  the  makers  of  the  act  did  not  intend  it  to 
be  done  by  those  who  have  not  perfect  reason;"  and  this 
instance  is  given :  "  If  an  infant  is  a  bailiff  or  receiver,  and 
he  accounts  before  auditors  assigned,  and  is  found  in  ar- 
rears, the  auditors  cannot  commit  him  to  the  next  gaol; 
and  yet  the  statute  of  Westminster  2,  cap.  11,  is  general  in 
such  case,  viz.  that  they  may  commit  all  bailiffs  and  re- 
ceivers; but  an  infant,  who  has  not  discretion,  is  not  intend- 
ed by  the  reasonable  sense  of  the  letter,  nor  is  he  bound  by 
the  act"  The  law  is  never  to  be  construed  so  as  to  af- 
fect with  liability  to  a  contract  persons  incapable  of  con- 
tracting; therefore,  the  liability  imposed  by  this  statute 
cannot  apply  to  such  of  the  subscribers  as  are  lunatics,  in- 
fants, or  feme  coverts.  It  is  true  that  the  statute  contem- 
plates the  case  of  infants  being  shareholders,  and  no  doubt 
they  may  acquire  shares  by  descent  or  marriage ;  but  the 
question  here  is,  whether,  when  an  infant  has  become  a 
shareholder  by  contract,  he  may  not  disaffirm  it  I  am  of 


(a)  Plowd.  364. 
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opinion  that  this  is  the  ordinaiy  case  of  a  contract  with 
the  Company,  which  the  defendant  may  disaffirm.    Then 
it  is  argued,  that  if  he  disaffirms  he  must  do  so  when  he 
comes  of  age,  and  not  during  his  minority,  for  the  disaf- 
firming must  be  at  a  time  when  he  is  capable  of  affirming 
the  contract    But  the  authorities  cited  from  Bac.  Abr. 
tit  '^  Infancy/'  (I.)  5,  and  Co.  Litt  p.  380,  clearly  shew  that 
an  infant  may  avoid  matters  in  fait,  either  within  age  or 
at  full  age;  but  matters  in  respect  of  which  his  nonage 
requires  inspection,  he  must  disaffirm  during  his  minority. 
Therefore,  in  this  case  it  was  competent  for  the  defendant 
to  repudiate  the  contract  whilst  an  infant     Then  it  is 
said,  on  these  pleadings,  non  constat  that  the  defendant 
may  not  have  affirmed  the  contract  after  he  became  of 
age,  and  so  have  disaffirmed  his  repudiation.    But  if  so, 
that  fact  must  come  from  the  plaintiffs  by  way  of  reply; 
and  though  some  doubt  may  seem  to  be  created  by  the  ex- 
pressions of  the  judges  in  the  case  of  The  Cork  and  Bandim 
Raihvay  Company  v.  Cazenove,  as  reported  in  the  Jurist  (a), 
it  is  clearly  the  subject  of  a  replication.    Then  it  is  asked, 
what  the  position  of  the  defendant  would  have  been  if  he 
had  actually  enjoyed  some  of  the  profits  of  the  concern  be- 
fore repudiation.     In  the  case  which  I  referred  to  in  Bul- 
8trode(&),  where  an  infant  took  a  lease,  and  entered  and 
enjoyed  the  land  demised,  Dodderidgey  J.,  says,  *^  If  a 
greater  rent  be  reserved  than  the  land  is  worth,  there,  per- 
adventure,  the  infant  shall  not  be  charged  with  it''   That 
inquiry,  however,  is  not  material  to  the  present  case,  be- 
cause it  does  not  appear  that  there  was  any  enjoyment  of 
the  profits  prior  to  the  time  of  the  calls.    Indeed,  for 
anything  that  appears,  this  may  have  been  the  first  call 
And  further,  if  it  be  true  that  the  defendant  would  be  re- 
sponsible for  calls,  provided  he  enjoyed  the  profits,  that 
fact  ought  certainly  to  come  from  the  other  side;  we  can- 
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(a)  11  Jut.  802. 


{b)  KirkUm  v.  MioUy  2  Bulst.  69. 
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1849.  not  intend  it  from  the  defendant's  plea>  which  affords  a 
Newrt  ahd  fS^^  prim&  facie  answer.  Then  it  is  said,  that  the  plea 
EHvisxiLLnr   contains  no  sufficient  averment  that  the  defendant  has 

AAILWAT 

V.  done  all  that  he  ought  to  do  in  order  to  repudiate  the 

contract  I  am  at  a  loss  to  see  how  he  could  have  done 
more.  It  is  averred^  that  ''  the  defendant  disaffirmed 
and  repudiated  his  said  contract,  of  which  disaffirmance 
and  repudiation  the  plaintiffs  then  had  notice,  and  that 
the  defendant  gave  notice  to  the  plaintiffs  that  he  then 
held  the  shares  at  their  disposal''  That  is  all  the  defend- 
ant is  called  upon  to  do.  K  his  name  still  remains  on  the 
register  of  shareholders,  it  is  the  fault  of  the  plaintiffs  in 
not  striking  it  out;  but  the  defendant  is  not  liable,  unless 
he  is  bound  by  the  contract  to  subscribe,  and  his  name  is 
also  on  the  register.  I  should  observe,  that  this  judgment 
does  not  clash  with  that  of  the  Court  of  Queen's  Bench,  in 
the  case  of  The  Cork  and  Bwadon  Railway  Company  v. 
Cazenove;  because  there  the  plea  contained  no  averment 
of  repudiation,  and  the  judgment  proceeded  on  the  as- 
sumption, that,  after  the  defendant  came  of  full  age,  he 
assented  to  the  purchase,  and  so  ratified  it 

BoLTE,  R — I  am  of  the  same  opinion.  It  is  sought  to 
render  the  defendant  liable,  on  the  allegation  that  he  ac- 
tually bought  shares  in  the  undertaking.  The  plea  shews 
that  it  was  not  so,  because  it  states  the  mode  in  which  he 
became  a  shareholder;  namely,  that  he  was  one  of  the  ori- 
ginal subscribers — that  is,  one  of  the  persons  who  origin- 
ally contracted  to  furnish  money  with  which  the  concern 
was  to  be  carried  on.  The  first  question  is,  whether  the 
legislature  meant  to  alter  the  liability  of  persons,  being  in- 
fants, who  entered  into  such  contracts.  That  could  not 
have  been  the  meaning.  When  the  statute  says,  that  all 
persons  subscribing  shall  become  shareholders,  it  means 
all  persons  who, by  law  can  enter  into  contracts.  Unless 
that  construction  be  adopted,  the  most  inconvenient  con- 


CkMMBB. 


HILARY  VACATION,  12  VICT.  677 

sequences  would  ensue.    For  instance,  the  14th  section        1849. 
says,  "  that  every  shareholder  may  sell  or  transfer  his    n^^^JJJ^j, 
sharea''    Can  it  be  argued  that  an  idiot,  or  a  lunatic,  or    Bhitiskillen 

,  Kailwat 

an  infant  could  do  so?  The  difficulty  can  only  be  got  over       ^  v. 
by  holding,  that  when  the  statute  says,  that  "  every  per- 
son'' may  do  certain  things,  it  means  "  every  person  who 
is  not  by  law  incompetent"  to  do  the  particular  acts.  Thfit 
is  in  accordance  with  the  principle  recognised  in  the  case 
cited  from  Plowden  by  my  Brother  Parke.    Such  a  prin- 
ciple is  quite  familiar  to  u&    Take,  for  instance,  the  act  for 
the  consolidation  of  the  criminal  law.  There  it  is  enacted, 
that  if  any  person  shall  obtain  goods  by  false  pretences,  he 
shall  be  liable  to  certain  punishment    Does  that  apply  to 
a  child  six  years  old?  Clearly  not ;  it  means  a  person  whom 
the  legislature  considers  capable  of  committing  the  crime, 
and  therefore,  of  necessity,  cannot  apply  to  an  infant  of 
tender  years.  So  here,  when  the  legislature  says,  ^^  all  per- 
sons subscribing,"  it  means  all  persons  capable  of  entering 
into  a  contract  as  subscribers.    This  plea  says,  that  the 
defendant  never  became  a  shareholder,  except  by  entering 
into  a  contract  at  the  time  he  was  an  infant,  and  that  he 
repudiated  it  after  he  became  of  age.    I  must  say,  I  doubt 
whether  the  doctrine  as  to  a  lease  granted  to  an  infant 
who  enjoys  the  land  demised  would  apply  here,  because 
this  liability  rests  entirely  in  contract,  and  there  is  no 
posBession  of  anything;  all  that  the  party  gets  is  a  right  to 
a  portion  of  the  profits  of  the  undertaking.    But,  taking 
the  doctrine  referred  to  as  applicable,  we  must  look  at  it 
in  its  integrity;  and  part  of  that  doctrine  is,  that,  during 
minority,  an  infant  taking  an  interest  may  disaffirm.  Here 
there  was  a  disaffirmance,  which  seems  to  me  absolute 
and  complete;  it  is  alleged  that  he  disaffirmed  the  con- 
tract, and  gave  the  plaintiffs  notice  of  it,  and  that  is  all 
that  he  could  possibly  do.     It  does  not  appear  that  there 
were  any  certificates  of  shares  which  he  coidd  have  given 
up,  nor  is  it  necessary  that  any  should  have  issued.    He 
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1849.  became  a  shareholder  by  contract  during  infancy,  and 

Newrt  AiTD  d^^"^g  infancy  he  disaffirmed  the  contract;  therefore,  in 

BffRi8KiLi.ni  xny  opinion,  he  ceased  to  be  a  shareholder  liable  to  be  sued 

V.  for  calls.     This  decision  is  not  at  variance  with  the  prin- 

Coombs 

ciples  on  which  the  Court  of  Queen's  Bench  proceeded,  in 
The  Cork  and  Bandon  Railway  Company  v.  Cazenovey  be- 
cause that  case  went  entirely  on  the  ground  that  the  infant 
had  adopted  his  position  of  shareholder  after  he  became  of 
full  age,  and  there  was  no  averment  of  repudiation. 

Platt,  B. — The  act  of  parliament  under  which  the  rail- 
way is  constructed  has  two  objects:  first,  as  r^ards  third 
porsons  not  immediately  interested  in  the  undertaking; 
secondly,  the  regulation  of  the  rights  of  members  of  ^e 
Company  inter  se.  As  to  the  latter,  it  is  precisely  the 
same  as  if  there  had  been  an  agreement  between  the  par- 
ties, which  had  received  the  sanction  of  the  legislature.  If 
so,  it  must  be  sanctioned  with  the  ordinary  consequences; 
namely,  that  if  any  one  of  the  parties  is  by  law  inciq)able 
of  contracting,  he  is  not  bound  by  it  And  it  is  remark- 
able, that,  upon  examination  of  the  sections  relating  to 
lunatics,  infants,  or  idiots,  it  will  be  found  that  all  the 
provisions  respecting  them  are  for  their  benefit,  and  do  not 
impose  upon  them  any  burden.  That  shews  that  the  legisla- 
ture intended  them  to  have  all  the  advantages  which  the 
law  might  give  them  as  holders  of  shares.  It  seems  to  me, 
therefore,  that  the  repudiation  by  this  infant,  before  he 
became  of  age,  operated  to  avoid  the  contract  of  subscrip- 
tion ab  initia 

Judgment  for  the  defendant 
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RiCHA&D  Pbter  Warren,  Clerk,  t;.  Mary  Luqgbr,  Ezecutrix      FA,  lo. 
of  John  Llotd  Luoobr,  Clerk,  deceased. 

v>AS£  by  the  rector  of  the  parish  of  Tregoney  cum  St.  In  an  action  by 
James,  against  the  executrix  of  the  preceding  rector,  for  againfrtSTexe- 
dilapidationa — ^The  declaration,  after  reciting,  that  by  the  ^^^^^^^^ll!^ 
law  of  England  the  rectors  and  vicars  of  this  kingdom,  for  ^}  diiapidar 
the  time  being,  are  bound  to  repair  the  houses,  buildings,  darationaUeged 
and  tenements  belonging  to  their  respective  rectories  and  ^^J^  ^rec- 
vicarages(a),  &a,  proceeded  thus: — "And  whereas  the  *?'®^jj^!|"™^ 
said  Rev.  John  Lloyd  Lugger,  deceased,  in  his  lifetime  J.,  and  was  sds- 
and  at  the  time  of  his  decease,  to  wit,  on  the  1  st  of  Septem-  the  uid^ectoiy, 
ber,  A. D.  1847,  was  rector  of  the  parish  church  of  Trego-  "^^^^"^^ 
ney  cum  St  James,  in  the  county  aforesaid,  and  was  seised,  p^  certain  glebe 

.         .  !  ...  landa,  lying  and 

in  right  of  the  said  rectory,  of  and  in  certain  buildings,  being,  to  wit,  in 
out-houses,  and  gardens  thereunto  belonging,  and  also  of  aJZ^tap-'^ 
certain  glebe  lands  and  tenements  lying  and  being,  to  wit,  P^J^  ^i^ 
in  the  parish  aforesaid.^'    The  declaration  then  proceeded  edofthepanah 
to  allege,  in  the  usual  form,  the  death  of  the  said  John  the^aintiff  waa 
Lloyd  Lugger,  the  institution  of  the  plaintiff  to  the  rec-  SepariAea^tf 
tory,  the  dilapidated  state  of  the  buildings  and  out-houses,  ^'r^S^''  ^^ 
and  of  the  fences  and  gates  of  the  garden  and  glebe  lands  ykn-.^MM, 
and  tenements,  and  the  non-payment  by  the  defendants  of  could  notre^ 
the  sums  necessary  to  repair  the  same.  of^^idSra? 

Plea,   payment  into  court  of  lOOi,  and  no  damages  m  the  pariah  of 
ultra. — ^Replication,  damages  ultra^  upon  which  issue  was 
joined. 

The  particulars  of  demand  stated,  that  the  action  was 
brought  to  recover  damages  in  respect  of  the  causes  of  ac- 
tion in  the  declaration  mentioned,  which  the  plaintiff  esti- 
mates at  1732. 13s.  9cL 

At  the  trial,  before  Williams,  J.,  at  the  Cornwall  Sum- 

(a)  See  Bnnbury  t.  JSTtfiesaon,  ante,  p.  568. 
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^8^-  mer  Assizes,  1848,  it  appeared  that  the  rectory  described 
in  the  declaration  as  Tregonej  cum  St  James,  consisted 
of  the  parish  of  Tregoney,  of  which  the  plaintiff  was 
rector,  and  of  the  parishes  of  St.  James  and  Cubj,  of 
which  he  was  yicar.  The  greater  part  of  the  glebe  lands 
were  situate  in  the  parish  of  Cuby,  and  the  amount  of 
dilapidations  exclusively  within  the  parishes  of  Tr^oney 
and  St  James  did  not  exceed  602.  It  was  objected  by 
the  defendant's  counsel,  that  the  pluntiff  could  not  re- 
cover for  dilapidations  in  the  parish  of  Cuby,  inasmuch 
as  the  declaration  limited  the  claim  to  compensation 
for  damage  in  the  parishes  of  Tregoney  and  St  James. 
The  plaintiff's  counsel  applied  to  amend  the  dedaration 
so  as  to  include  the  parish  of  Cuby;  the  learned  Judge 
thought  that  he  had  no  power  to  amend,  but' it  was  agreed 
that  the  amendment  should  be  considered  as  made,  if  the 
Court  should  think  the  Judge  could  and  ought  to  have 
made  it  Evidence  was  then  given  as  to  the  whole  of  the 
dilapidations,  and  a  verdict  was  found  for  the  plaintiff  for 
6JL,  in  addition  to  the  lOOil  paid  into  court,  leave  being  re- 
served for  the  defendant  to  move  to  enter  a  nonsuit  on  the 
above  abjection. 

CrotodeTj  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly,  against  which 

Codcbum  and  MowtagwSmith  now  shewed  cause. — Since 
the  rule  8,  of  H.T.4  WilL  4,  it  is  not  necessary  even  in  a  local 
action  to  state  the  venue  in  the  bodyof  thedeclaration.  Here 
no  parishis  mentioned,  the  only  statement  being  that  the  de- 
fendant's testator  was  ''rector  of  the  parish  church  of  Tie- 
goney  cum  St  James,  in  the  county  aforesaid,''  and  that,  in 
right  of  the  said  rectory,  he  was  seised  of  certain  buildings 
and  lands  "  lying,  to  wit,  in  the  parish  aforesaid."  The 
rectory  includes  more  than  one  parish,  so  that  the  words 
laid  under  the  videUcet  are  ambiguous,  and  may  be  rejected 
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as  sorplusage.  Where  local  description  is  unnecessary,  if  1849. 
it  be  doubtful  whether  the  place  be  laid  in  the  declara- 
tion as  venue  or  as  local  description,  it  will  be  referred 
merely  to  venue:  The  Mersey  and  IrweU  NavigcMon  v. 
Dou^aa  (a).  BoydM  v.  HarhneesQ))  shews  that  this  de- 
scription has  reference  to  venue  only:  there  a  count  by 
indorsee  against  drawer  of  a  bill  payable  in  London,  the 
venue  being  also  London,  contained  a  general  allegation 
of  presentment;  and  it  was  held  that  the  rule  of  H.  T.  4 
Will  4,  rendered  it  a  sufficient  allegation  of  a  presentment 
in  London.  Also,  in  Cook  v.  Swift  (c)  it  was  held  that  a 
declaration  on  a  penal  statute  which  makes  the  action 
local,  need  not  since  that  rule  aver  that  the  penal  act  was 
done  in  the  particular  county,  if  that  county  be  the  venue 
in  the  margin  of  the  declaration.  It  is  only  in  trespass 
or  replevin  that  local  description  is  necessary:  in  this  ac- 
tion it  is  enough  to  allege  a  county  for  venue:  Ware  v. 
BoydeU(d).  Jefferies  v.  Duncombe  (e)  shews,  that  where 
local  description  is  not  requisite  in  a  declaration,  such  de- 
scription will  be  ascribed  to  venue,  even  though  not  laid 
under  a  videlicet.  Here  the  statement  of  the  parish  being 
immaterial  of  itself,  and  also  laid  under  a  videlicet,  the 
plaintiff  is  not  bound  to  prove  it.  At  all  events,  if  there 
be  any  variance  between  the  declaration  and  proof,  the 
Court  have  power  to  amend. 

Crowder  and  Collier^  in  support  of  the  rule. — ^The  words 
'^  lying  and  being,  to  wit,  in  the  parish  aforesaid,''  cannot 
be  rejected.  They  are  material  as  a  local  description  of  the 
lands,  and  though  under  a  videlicet  must  be  proved  as  laid. 
In  ft  note  to  DaJcin's  ca$e(/)y  it  is  said,  ^'  But  a  videlicet  or 
ecUicet  is  not  always  mere  surplusage,  and  cannot  be  re- 


(a)  2  East,  497.  (cQ  3  M.  &  Sel.  148. 

(h)  3  C.  B.  168.  (e)  11  East,  226. 

(<;)  14  M.  <fe  W.  235.  (/)  2  Wins.  Satmd.  291,  n.  1. 


582  BXCHEQUSB  REPORTS. 

1849.       jected  as  such.    For  where  an  allegation  is  sensible  and 
consistent  in  the  place  where  it  occurs,  and  not  repugnant 
to  antecedent  matter,  though  laid  under  a  videlicet,  and 
however  inconsistent  with  a  subseqtierU  allegation,  it  cannot 
be  rejected  as  surplusage :''  Bex  v.  Stevens  (a).    Therefore, 
supposing  it  unnecessary  to  give  any  local  description,  this 
declaration  contains  a  substantial  averment  of  locality, 
which  the  plaintiff  is  bound  to  prove :  Briataw  v.  Wright  {b). 
In  Williamson  v.  AUison  (c),  La^vrence,  J.,  says,  "  With 
respect  to  what  averments  are  necessary  to  be  proved,  I 
take  the  rule  to  be,  that  if  the  whole  of  an  averment  may 
be  struck  out  without  destroying  the  plaintiff's  right  of  ac- 
tion, it  is  not  necessary  to  prove  it;  but  otherwise,  if  the 
whole  cannot  be  struck  out  without  getting  rid  of  a  part 
essential  to  the  cause  of  action:  for  then,  though  the 
averment  be  more  particular  than  it  need  have  been,  the 
whole  must  be  proved,  or  the  plaintiff  cannot  recover." 
Here  local  description  was  necessary,  for  the  action  is  not 
founded  on  contract,  or  any  personal  injury,  but  purely 
relates  to  land:  Doe  d.  Rogers  v.  Baih{d)f  Wilson  v.  Clark{e), 
Separate  actions  may  be  brought  for  dilapidations  to  dif- 
ferent parts  of  the  rectory:   Yowng  v.  Munby(/);  conse- 
quently, this  judgment  would  be  no  bar  to  another  action 
for  the  dilapidations  in  Cuby.    As  to  the  power  of  amend- 
ment^  this  is  not  a  variance  which  the  Court  could  amend, 
as  it  is  sought  to  extend  the  proof  by  adding  something  in 
addition  to  what  is  alleged  in  the  declaration. — ^They  also 
referred  to  Stukdey  v.  Butler  (g). 

Pollock,  C.  B. — ^The  rule  must  be  absolute.  This  is  not 
matter  of  venue  but  of  local  description,  and  the  plaintiff 
has  failed  to  prove  damage  exceeding  the  amount  paid  into 

(a)  5  East,  244.  (e)  1  Esp.  273. 

(b)  1  DougL  665.  (/)  4  M.  <fe  Bel.  183. 
(<?)  2  East,  452.  (^)  Hob.  168. 
(i)  2  N.  &  M.  440. 
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court,  within  the  parish  to  which,  by  his  declaration,  he        1849. 
has  limited  himself.    With  respect  to  the  power  of  amend- 
ment, I  am  disposed  to  think  that  the  learned  Judge  had 
the  power  to  make  it,  but  it  certainly  is  not  a  case  in  which   • 
I  should  be  inclined  to  allow  an  amendment ;  and  a  discre- 
tion is  left  to  us  on  the  subject 

RoLFE,  B. — I  also  think  the  rule  should  be  absolute. 
This  is  an  action  for  dilapidations  to  certain  glebe  lands, 
which  belonged  to  a  deceased  rector.  It  was  first  argued 
that  it  was  not  necessary  to  describe  in  the  declaration 
where  those  lands  are  situate.  I  rather  doubt  that  propo- 
sition, for  this  being  a  local  action,  the  land  must  appear 
to  be  in  the  county.  But  it  is  not  necessary  to  decide  that 
point,  because  whether  requisite  or  not,  they  are  described 
as  "certain  glebe  lands  and  tenements  lying  and  being,  to 
wit,  in  the  parish  aforesaid.''  It  is  said  that  those  words 
may  be  rejected  as  surplusage,  because  no  parish  is  men- 
tioned before ;  but  with  that  I  cannot  concur.  The  deceased 
is  stated  to  have  been  rector  of  the  parish  church  of  Tre- 
goney  cum  St  James,  and  the  words  '^  parish  aforesaid" 
must  be  taken  to  refer  to  that  parish;  so  that  the  descrip- 
tion is  of  land  lying  and  being  in  the  parish  of  Tregoney 
cum  St  James,  the  only  parish  previously  mentioned.  It 
was  argued,  that,  as  the  plaintiff  is  alleged  to  be  seised  of 
them  in  right  of  the  rectory,  the  description  is  immaterial, 
and  might  be  applicable  to  Cuby  as  well  as  to  Tregoney 
cum  St  James.  But  the  ease  of  Towig  v.  Muvby  is  deci- 
sive on  that  point,  since  it  shews  that  for  every  dilapida- 
tion in  different  parts  of  the  rectory,  the  successor  may 
bring  actions  toties  quoties.  When,  therefore,  the  plaintiff 
says,  ''  I  bring  my  action  in  respect  of  dilapidations  to 
lands  known  to  be  lands  in  the  parish  of  Tregoney  cum 
St  James,''  the  defendants  must  understand  that  he  means 
to  confine  himself  to  dilapidations  in  that  place  only.  If 
another  action  should  be  brought  for  the  dilapidations  in 
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Cuby,  the  judgment  in  this  action  could  not  be  pleaded  in 
bar,  because  the  dilapidations  in  this  declaration  are  on 
the  face  of  it  not  in  Cuby,  but  in  Tregoney  cum  St  Jame& 
That  shews  that  the  local  description  is  important  With 
respect  to  the  question  of  amendment,  I  think,  with  the 
learned  Judge  at  the  trial,  that  he  had  no  such  power.  On 
that  point,  however,  it  is  not  necessary  to  give  an  opinion, 
because  we  ourselves  think  that  no  amendment  ought  to 
be  allowed. 

Rule  absolute  for  a  nonsuit  (a). 

(a)  Parke,  B.,  and  AlderdoUy  B^  had  left  the  Court. 


FA.  21. 


A  dedantion 
against  a  theriff 
for  not  aireiting 
on  a  eapiai  u- 
■oed  under  the 
1  &  2  Vict  G. 
110, 1.  S,  mutt 
thow  that  the 
party  at  whoae 
instance  the  writ 
iuoed  was  a 
j92ciM»f(^,  either 
by  allmtion  to 
that  e£ct,  or 
by  stating 
that  a  writ  of 
smnmons  pre> 
fionsly  ismied. 


William  Williams  and  Robeet  Jones  v.  John 

Griffith,  Esq. 

vyASK — ^The  declaration  contained  a  count  as  follows:— 
''  For  that  one  L.  Lewis,  theretofore,  to  wit,  on  &c,  was 
indebted  to  the  plaintiffs  in  a  laige  sum  of  money,  to  wit, 
the  sum  of  322L  8«.,  upon  and  in  respect  of  certain  causes 
of  action  before  then  accrued  to  the  plaintiffs  against  the 
said  L.  Lewis,  and  the  said  L.  Lewis  being  so  indebted, 
the  plaintiffs,  theretofore,  to  wit,  on  &c.,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
under  and  by  virtue  of  a  special  order  duly  made  in  that 
behalf,  of  and  by  the  Hon.  Mr.  Baron  Alderswi,  one  of  the 
Judges  of  one  of  her  Majesty^s  superior  courts  at  Westmin- 
ster, to  wit,  on  &a,  caused  to  be  issued  in  due  form  of  law 
out  of  her  Majesty's  said  Court  of  Exchequer  of  Pleas  at 
Westminster,  in  the  county  of  Middlesex,  against  the  said 
L.  Lewis,  a  certain  writ  of  our  said  Lady  the  Queen,  called 
a  capias,  directed  to  the  sheriff  of  Merionethshire,  by  whid 
said  writ  our  said  Lady  the  Queen  commanded  th4  said 
sheriff,  &c.,  (setting  out  the  writ,)  which  said  writ^  afte^ 
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wards  and  before  the  delivery  thereof  to  the  sheriff  of  the  1849. 
said  county  of  Merionethshire  to  be  executed  as  therein-  Williams 
after  mentioned,  to  wit,  on  &a,  was  duly  marked  and  in- 
dorsed for  bail,  for  322.  Ss.,  by  order  of  the  Hon.  Mr.  Baron 
Aldersony  according  to  the  form  of  the  statute  in  such  case 
made  and  provided.'"  The  count  then  stated  the  delivery 
of  the  writ  so  indorsed  to  the  defendant,  who  was  sheriff 
of  Merionethshire,  and  assigned  for  breach  the  defend- 
ant's neglect  to  arrest  L.  Lewia — ^Plea,  not  guilty. 

At  the  trial,  before  WUde,  C.  J.,  at  the  Merioneth  Sum- 
mer Assizes,  1848,  a  verdict  was  found  for  the  plaintiff,  on 
the  above  count,  with  372.  damages. 

In  the  following  term  a  rule  nisi  was  obtained  to  arrest 
the  judgment,  on  the  ground  that  the  declaration  did  not 
shew  any  duty  in  the  sheriff  towards  the  plaintiffs  to 
execute  the  writ  of  capias,  it  not  being  alleged  that  any 
writ  of  summons  had  issued  in  the  action  of  WiUiams  v. 
Lewis. 

Webbysxid  Egerton  shewed  cause  (Feb.  13). — The  declar- 
ation is  sufficient  after  verdict  It  was  proved  at  the  trial, 
that  the  plaintiff  was  entitled  to  sue  out  the  writ,  and 
without  such  proof  he  would  have  recovered  nominal 
damages  only.  The  capias  is  correctly  set  out  in  the 
declaration,  according  to  the  form  prescribed  by  the  I  &  2 
Vict  a  110,  which  makes  no  reference  to  any  previous 
writ  of  summons.  The  declaration  in  effect  contains 
an  allegation  that  an  action  had  been  commenced,  for  it 
states  that  the  capias  issued  "  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  under 
and  by  rirtue  of  a  special  order  duly  made  in  that  behalf" 
A  sh^  is  bound  to  execute  the  ^t  delivered  to  hin, 
without  inquiring  into  the  regularity  of  the  proceedings: 
Watson's  Sheriff,  67;  Case  of  ihe  Mar8hal8ea{a%  Thomas 

(a)  10  Rep.  76  a. 
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1849.  V.  Hud8(m(a);  the  distinction  being  between  cases  where 
Williams  the  Court  acts  ifiverso  ordiney  hj  issuing  irregular  process, 
GaimTH.  ^^^  where  there  is  a  total  want  of  jurisdiction:  Imroff  t. 
MagnayQ)).  [Parker  B. — The  point  is  clear,  so  far  as  his 
justification  is  concerned;  but  the  question  is,  whether  he 
is  liable  in  damages,  unless  the  writ  has  properly  issued 
Nightingale  v.  Wilcox8on{d)  seems  nearest  this  case;  there 
it  was  held  sufficient  to  allege  that  the  writ  directing  the 
arrest  ''was  didy  indorsed  for  bail,"  without  adding,  ''by 
virtue  of  an  affidavit  made  and  filed  of  record/'  The 
Court  there  say,  "  The  writ  is  not  to  be  presumed  to  have 
issued  improvidently.  The  presumption  is  the  other  way, 
and  that  all  things  have  been  done  rightly,  and  all  steps 
taken  which  are  necessary  by  the  practice  of  the  Court,  or 
the  statute  law  regulating  that  practice,  to  the  due  issuing 
of  the  writ"] — So  here,  after  verdict,  it  must  be  presuuied 
that  the  learned  Judge  did  not  order  the  capias  to  issue 
erroneously,  but  had  before  him  all  the  data  necessary  to 
support  the  writ,  viz.  the  affidavit  of  debt  and  writ  of 
summons.  Besides,  the  capias  in  terms  refers  to  an  exist- 
ing action. 

CrompUm  and  Beavan^  in  support  of  the  rule. — ^The  de 
claration  does  not  disclose  any  legal  caii^e  of  action,  by 
shewing  the  existence  of  a  writ  to  which  Lewis  was  bound 
to  appear.  In  order  to  support  an  action  of  this  descrip- 
tion, there  must  be  not  only  negligence  on  the  part  of 
the  sherifi^,  but  also  a  default  by  the  party.  The  form 
in  the  old  entries  is  "ocl  largum  ire  permiait  et  non  op- 
paruit  ad  diem."  Under  the  old  process,  the  party  was 
bound  to  appear  on  a  day  certain;  now  he  must  appear  to 
some  cause  of  action.  Unless  an  action  be  pending,  no 
damage  can  result  from  the  sheriff's  neglect  of  duty:  R<jmr 

{a)  14  M.  <fe  W.  363.  {h)  11  M.  t  W.  267. 

{c)  10  B.  t  C.  202. 
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ddL  V.  WkMe  (a),  WiUiams  v.  Mostyn  (b).    This  declaration 
follows  the  old  form,  when  the  capias  was  the  commence- 
ment of  the  action:  it  is  now  a  collateral  proceeding.     The      obiwith. 
3rd  section  of  the  1  &  2  Vict  c.  110  only  enables  ''the 
plaintiff  in  any  action  "  to  obtain  an  order  to  hold  the  de- 
fendant to  bail    No  person  can  be  a  plaintiff  until  a  writ 
of  summons  has  issued;  therefore  until  then  there  is  a  want 
of  jurisdiction,  which  exempts  the  sheriff  from  obeying  the 
writ     In  Nightingale  v.  WUcoocson  (c)  no  question  of  juris- 
diction arose.    Though  a  sheriff  may  justify  under  void 
process,  he  is  not  liable  to  an  action  for  not  executing  it: 
Shirley  v.  Wright  (d).    The  distinction  is  thus  pointed  out 
in  Bac  Abr.  '^ Escape,''  (A)l:  ''It  seems  agreed  as  a  ge- 
neral rule,  that  whenever  a  sheriff  or  other  officer  hath  a 
person  in  custody  by  virtue  of  an  authority  from  a  Court 
which  hath  jurisdiction  over  the  matter,  that  the  suffering 
8uch  person  to  go  at  large  is  an  escape,  for  he  cannot  judge 
of  the  validity  of  the  process  or  other  proceedings  of  such 
Court,  and  therefore  cannot  take  advantage  of  any  errors  in 
them.    Hence  the  law  allows  him,  in  an  action  of  false  im- 
prisonment, to  plead  such  authority,  which  will  excuse  him 
though  it  be  erroneous.   But  if  the  Court  hath  no  jurisdic- 
tion of  the  matter,  then  all  is  void,  and  consequently  the 
officer  not  punishable  for  suffering  a  person  taken  upon 
such  void  authority  to  escape.''   The  plaintiffs  are  bound  to 
shew  all  the  facts  necessary  to  give  jurisdiction :  Christie 
V.  Unwin  (e).    If  the  declaration  had  averred  that  a  writ 
of  summons  issued,  the  defendant  might  have  traversed 
that  fact    The  case  resembles  Jones  y.  Pope  (f),  where  it 
was  held,  that  to  support  an  action  for  an  escape  of  a  de- 
fendant in  execution,  the  declaration  must  shew  that  the 
plaintiff  had  recovered  judgment,  otherwise  it  would  not 


(a)  10  A.  A  E.  719.  (d)  2  Salk.  700. 

(b)  4  M,  <fe  W.  145.  (e)  11  A.  is  E.  373. 
(e)  10  B,  as  C.  202.                          (/)  1  Saimd.  37. 
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1849.        appear  that  there  was  any  debt  due  to  the  plaintiff,  or 
Williams      any  duty  to  him. 

aRiFmn.  Cu^--  adv-  ^^ 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  R — We  are  of  opinion  that  the  rule  to  arrest  the 
judgment  in  this  case  should  be  made  absolute.  The 
principle  on  which  an  action  is  maintainable  against  the 
sheriff  for  a  neglect  of  duty  in  not  arresting,  or  permit- 
ting an  esci^e,  is  clearly  laid  down  in  the  case  of  Jones 
y.  Pope  (a).  It  is  not  simply  because  one  sues  out  a  writ 
directed  to  the  sheriff,  and  delivers  it  to  him,  that  he  can 
bring  an  action  for  not  obeying  it ;  but  because  in  mesne  pro- 
cess he  has  a  cause  of  action,  in  final  process  he  has  a  judg- 
ment against  the  party  defendant,  which  gives  him  an  in- 
terest in  the  writ,  and  creates  a  duty  in  the  sheriff  towards 
him.  Although  the  sheriff  is  excused  for  executing  a  imt 
issued  without  a  cause  of  action  in  the  one  case,  or  a  judg- 
ment in  the  other,  because  he  is  not  to  examine  the  act  of 
Court  but  to  obey  it,  and  although  he  may  be  punishable 
by  the  Court  for  his  disobedience  as  a  contempt,  yet  there 
is  no  duty  to  the  party  suing  it  out,  unless  he  be  entitled  to 
do  so.  It  is  essential,  therefore,  in  an  action  for  disobey- 
ing a  ca.  sa.  or  fi.  f&,  that  the  party  should  shew  that  he 
had  a  judgment  in  his  favour;  in  an  action  for  disobeying 
mesne  process,  whilst  that  description  of  process  existed, 
it  was  necessary  to  shew  that  he  was  a  creditor. 

The  title  of  any  one  to  sue  out  the  new  species  of  capias, 
founded  on  the  statute  1  &  2  Vict  c.  110,  depends  upon 
his  being  a  plaintiff  in  a  suit,  as  well  as  having  a  cause  of 
^action.  By  section  3,  a  plaintiff  alone  can  sue  it  out;  by 
section  5,  he  must  do  so  after  the  commencement  of  the 
sidt;  which,  by  section  2,  must  be  begun  by  a  writ  of 

(a)  1  Saund.  38  b. 
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8ainmon&  Unless  the  plaintiff  in  this  action  was  a  plaintiff       1849. 
when  he  sued  out  the  capias  against  Lewis,  the  sheriff     Williams 
owed  no  duty  to  him.    Now  this  fact  does  not  appear  by     otmmm. 
positive  averment,  nor  is  it  necessarily  included  in  any  alle- 
gation to  be  found  in  the  declaration.    Had  it  appeared 
that  he  was  the  plaintiff  when  he  sued  out  the  writ,  the 
allegation  that  the  capias  was  duly  sued  out  by  order  of 
Baron  Alderaon  would  probably  have  been  sufficient,  with- 
out averring  that  the  plaintiff  made  an  affidavit  shewing^ 
to  the  satisfaction  of  the  Judge,  that  he  had  a  cause  of  ac- 
tion to  the  amount  of  202.,  and  that  there  was  probable 
cause  for  believing  that  the  defendant  Lewis  was  about  to 
quit  England;  and  this  on  the  authority  of  the  case  of 
NightiT^ale  v.  Wilcoxania).    The  presumption  would  be, 
that  all  steps  necessary  to  be  taken  by  the  practice  of  the 
Court,  or  the  statute  law,  for  the  due  issuing  of  the  writ, 
were  taken.     But  it  is  absolutely  necessary  to  shew  that 
the  plaintiff  was  a  person  who  had  a  right  to  sue  out  the 
writ,  in  order  to  enable  him  to  bring  an  action  against  the 
sheriff;  and  this  declaration  does  not  shew  it,  and  the  case 
referred  to  is  no  authority  for  holding  that  this  can  be  pre- 
sumed. 

It  was  suggested  by  Mr.  WeUby,  that  the  plaintiff  could 
not  have  had  any  damages  found  for  him,  unless  he  had 
proved  that  he  was  entitled  to  sue  out  the  writ  But  this 
alignment  is,  we  think,  untenable:  if  it  could  avail,  every 
defective  declaration  would  be  cured.  This  declaration 
has  evidently  been  framed  in  accordance  with  the  pre- 
cedents for  actions  of  escapes  on  mesne  process,  without 
adverting  to  the  different  nature  of  process,  which  is  the 
commencement  of  the  suit,  and  that  process  which  is  not 

Rule  absolute. 

(a)  10  B.  k  C.  202. 
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F^.  13.      Mills  v.  The  Ouabdians  of  the  Poob  of  the  Aldsbbubt 

Union. 

The  plaintiff  juLSSUMPSIT  for  money  paid — ^Plea,  non  assumpsit 

wiUi  K!r7  At  the  trial,  before  TTiBiam*,  J.,  at  the  Wilts  Summer 

b***!^  Ae  Assizes,  1848,  it  appeared  that  the  action  was  brou^t  to 

BiiMdianB  of  a  recoYor  the  sum  of  154JL  12«.  6d,  which  the  plaintiff  had 

tioned  for  the  paid  to  the  defendants  under  the  following  circumstances: 

to  thtSTS?  —In  18**  t^e  plaintiff  became  surety  for  William  Birf 

niet  received  by  Brodie,  the  treasurer  to  the  Alderbury  Union,  by  entering 

mm  as  treasurer.    ^  ^  ^  ^ 

At  the  time  the  into  a  bond  jointly  and  severally  with  Thomas  Eang  and 
ed'into,  B.  wai  WilUam  Bird  Brodie.  The  condition  of  the  bond  was  as 
himS^fim*  follows:— "That  the  above-named  treasurer  shall  from 
into  which  the    time  to  time,  and  at  all  times  during  his  continuance  in 

monies  of  the  ,  , 

Union  were  af-  the  Said  offico,  diligently  and  faithfully  discharge  the  dn- 
anTdrawn^ut  tics  thereof,  by  receiving  all  monies  tendered  to  be  paid 
by  dTeS^^  to  the  board  of  guardians,  and  placing  the  same  to  their 
their  name.        credit,  by  paying  out  of  the  monies  in  his  hands  of  the 

Theflim became  y     J   r  J     ^ 

bankrupt,  and  guardians  all  orders  on  him  drawn  on  their  behalf,  and  duly 
cMMcTi^he  signed  and  countersigned,  &c.;  and  shall  faithfully  dis- 
*'**f^»  ^*      charge  all  the  trusts  to  be  reposed  in  him  in  virtue  of  the 

goardians  de-  ^    °  * 

mandedofthe  said  office,  and  on  resigning  or  being  removed  from  the 
•niety,  the  ba-  sftid,  officc,  &c.,  shall  accouut  for  and  pay  over  to  the  said 
R^^t"iate°™  guardians  all  books  and  papers,  balances,  monies,  matters 
T^S'-  ^*  *"*^  things  belonging;  due,  or  relating  to  the  said  Union, 
norance  of  the  &c.,  which  shall  be  in  his  custody,  possession,  or  power,  in 
money '.—Held,  virtue  of  the  Said  office  or  otherwise  howsoever;  and  in 
S[reti^t^  the  event  of  the  death,  bankruptcy,  or  insolvency  of  the 
not  liable  on  the  gaid  treasurer  during  his  continuance  in  the  said  office^ 

bond,  and  that        , 

the  plaintiff,  his  oxecutors,  administrators,  or  assignees,  as  the  case 

m^^uTigno-  ^^^7  ^9  ^^  ^^  above-named  co-obligors,  or  any  of  them, 

fiSr  was^OT-  sl^j  ^°  *  ^^7  *^  ^  Axed  for  that  purpose,  &c.,  account 

titled  to  recoTer  for,  hand  over,  and  pay  over  to  the  said  guardians  all  such 

it  back.  ^ 

6econdly,that 
K.,  the  eo-iurety,  conld  not  be  joined  in  the  action. 
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books  and  papers,  balances,  monies,  matters  and  things  as 
aforesaid.^'  At  the  time  the  bond  was  executed,  William 
Bird  Brodie  was  a  partner  in  the  firm  of  William  Bird 
Brodie  &  Charles  George  Brodie,  bankers  at  Salisbury, 
and  so  continued  until  a  fiat  in  bankruptcy  issued  against 
them  in  October,  1847.  On  the  17th  of  December,  1847, 
the  following  letter  was  written  to  the  plaintiff  by  the 
chairman  of  the  board  of  the  guardians  of  the  Ald^rbury 
Union: — 

"  Board-room,  17th  of  December,  1847. 
'*  Sir, — On  behalf  of  the  Board  of  Guardians  of  the  Alder- 
boiy  Union,  I  hereby  give  you  notice  that  the  balance 
due  from  Mr.  William  Bird  Brodie,  the  late  treasurer  of 
the  Union,  amounts  to  the  sum  of  1542L  120:  tkL,  and  you, 
as  one  of  his  sureties,  are  hereby  authorised  and  requested 
to  pay,  or  cause  the  same  to  be  paid,  to  Messrs.  Charles 
William  Everett  &  William  Smith,  bankers,  Salisbury, 
the  present  treasurers  of  the  said  Union,  on  the  31st  day 
of  December  inst,  who  are  duly  authorised  to  giTe  you  a 
discharge  for  the  amount,  on  behalf  of  the  said  Board  of 
Guardians. 

"  By  order  of  the  Board, 

"K  P.  Buckley,  Chairman." 


1849. 


Mills 

V. 

Aldsrburt 
Uxiow. 


The  following  letters  were  also  proved  to  have  been 
written  to  the  plaintiff  by  Mr.  Whitmarsh,  the  clerk  to  the 
defendants: — 


"  Alderbury  Union,  Salisbury,  Jan.  15,  1848. 
''  Dear  Sir, — ^By  direction  of  the  Board  of  Guardians  I 
have  written  to  the  Poor  Law  Board  respecting  the  pro- 
priety of  the  guardians  proving  on  the  estate  of  Mr.  Brodie 
for  the  balance  due  to  them,  and  am  now  directed  by  the 
Board  of  Guardians  to  state  the  Commissioners'  answer, 
which  is,  that  by  the  terms  of  the  bond  they  are  entitled 
to  call  upon  the  sureties  for  immediate  payment,  and  they 
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request  that  you  will  pay  the  balance  to  the  treasurers,' 
Messra  Everett  &  Smith,  not  later  than  Thursday  next 

**  I  ani;  dear  Sir,  yours  truly, 

"  W.  D.  WfiiTMABSH,  Clerk" 


'' Alderbury  Union,  Salisbury,  Jan.  24, 184a 
"  Dear  Sir, — ^The  Board  of  Guardians  were  informed  of 
the  reason  why  the  balance  due  from  the'  sureties  of  Mr. 
Brodie  was  not  paid,  and  of  your  request  for  a  short  time 
longer  to  make  an  arrangement  with  your  brother  surety, 
Mr.  King;  and  I  am  now  directed  to  state,  that  th^  Board 
are  unwilling  to  press  the  sureties  for  payment;  but  at  the 
present  time  they  have  no  funds  in  the  treasurer's  hand% 
and  therefore  they  must  request  that  the  balance  be  paid 
on  or  before  Thursday  next 

"  I  am,  dear  Sir,  yours  very  truly, 

"  W.  D.  Whitmabsh,  aert" 

The  following  memorandum  was  indorsed  upon  the 
bond: — 

"Feb.  »,  184a 

"  This  bond  is  given  up  to  Stephen  Milk,  Esq.,  one  of 
the  within-named  sureties,  on  his  payment  of  154i,  12&  6d, 
the  balance  due  from  the  above-named  W.  R  Brodie,  the 
late  treasurer  of  the  Alderbury  Union.^' 


The  minute  books  of  the  defendants  were  then  called 
for  and  produced;  they  contained  the  following  entry:— 

"  That  the  sureties  of  Mr.  Brodie  had  paid  the  amount 
due  from  him,  and  that  the  bond  had  been  given  up  to  be 
cancelled.'" 

It  was  then  objected  that  this  minute  proved  a  joint 
payment  by  two  sureties,  and  therefore  that  King,  the 
co-surety,  should  have  been  joined  as  a  plidntiff  in  the 
action.  The  learned  Judge  reserved  the  point,  and  evi- 
dence was  then  given  to  show  that  William  B.  Brodie 
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alone  had,  in  fact,  never  been  in  exdoflive  receipt  or  con-  1849. 
trol  of  the  monies  belonging  to  the  defendants,  who  had 
always  kept  an  account,  like  any  other  customer,  with  the 
firm  of  William  B.  Brodie  &  Charles  Gteoige  Brodie ;  that 
the  printed  contribution  warrants  issued  by  the  defendants 
directed  the  overseers  of  the  respective  parishes  in  the 
Union  to  pay  to  Messrs.  Brodie  &  Co.,  of  Salisbury,  at 
their  bank,  the  amount  towards  the  relief  of  the  poor,  and 
for  defiraying  the  general  expenses  of  the  Union;  that  the 
payments  were  made  accordingly  and  in  like  manner;  that 
the  cheques  drawn  by  the  defendants  were  addressed 
"  Salisbury  Bank,"  and  required  '^  Messrs.  W.  R  Brodie  & 
C.  Gt,  Brodie"  to  pay,  &c 

It  was  contended,  as  the  plaintiff  was  not  aware  of  these 
tax^  at  the  time  of  his  making  the  payment  to  the  defend^ 
ants,  and  as  he  was  surety  for  W.  R  Brodie  only,  that  he 
was  not  liable  to  make  good  a  deficiency  in  monies  paid  to 
W.  R  Brodie  and  C.  Gt.  Brodie  jointly.  The  plaintiff  had  a 
verdict  for  164L  lis.  6(1,  leave  being  reserved  to  the  de- 
fendants to  move  to  enter  a  nonsuit,  if  the  Court  should 
think  there  was  no  evidence  to  support  the  verdict 

A  rule  was  obtained  accordingly  in  the  following  term, 
against  which  cause  was  now  shown  by 

Crawder  and  Barsiow.-^ A  surety  who  enters  into  a 
bond  for  the  due  payment  of  all  monies  received  by  one 
person,  is  not  liable  for  the  non-payment  of  monies  re- 
ceived by  that  person  jointly  with  another:  Bdlaira  v. 
EbBUforth(a),  The  London  Assurance  from  Fire  v.  B(M{b). 
Here  the  evidence  shewed  that  the  monies  had  never  been 
recdved  by  William  R  Brodie  alone,  but  were  paid  into 
the  banking  firm  of  which  he  was  a  partner.  If  the  guar- 
dians had  thought  fit  to  sue  the  two  partners  for  money 
had  and  received,  the  pass-book  and  course  of  dealing 

(a)  3  Camp.  52.  (b)  6  Q.  B.  614. 
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would  have  been  evidence  to  chaige  both;  and  if  the  one 
who  was  treasurer  had  died,  the  action  would  not  have 
abated.  The  guardians  might  prove  against  the  joint 
estate  of  Brodie  &  Co.,  but  not  against  the  separate  estate 
of  William  B.  Brodie.  The  plaintiff,  having  paid  the  de- 
fendants in  ignorance  of  the  facts,  is  entitled  to  recover 
back  the  money  so  paid.  Then  it  is  said  that  both  sure- 
ties ought  to  have  joined  in  the  action;  but  the  plaintiff 
alone  paid  the  money,  and  he  alone  has  a  right  to  sue  for 
its  recovery :  Oraham  Y.ItoberUon(a).  The  bond  and  me- 
morandum proved  the  payment  by  the  plaintiff,  and  the 
letter  of  the  17th  December,  1847,  was  addressed  to  him 
only,  and  contained  a  reference  to  certain  bankers  who 
were  authorised  to  give  him  a  discharge.  [Parkey  R — ^If 
the  words  had  been  "  payment  to  them  shall  be  payment 
to  us,"  the  case  would  have  been  different,  but  the  words 
"authorised  to  give  you  a  discharge"  imp<»rt  a  receipt] 
The  other  side  rely  on  the  entiy  in  the  minute  book  of 
the  defendants,  but  that  is  ambiguous,  and  at  variance  with 
the  indorsement  on  the  bond. 


Montague  Smithy  in  support  of  the  rule. — ^The  onus  rests 
on  the  plaintiff  to  shew  that  the  money  was  paid  under 
circumstances  which  entitle  him  to  recover  it  back.  It  is 
the  common  practice  for  guardians  to  appoint  one  member 
of  a  banking  firm  treasurer,  although  the  monies  are  paid 
into  and  drawn  out  from  the  firm.  It  is  the  same  in  efiect 
as  if  the  money  were  handed  to  the  treasurer,  and  by  him 
paid  into  the  banking  firm.  By  the  41st  sect  of  the  4  &  5 
WilL  4,  c.  76,  a  treasurer  can  only  be  appointed  according 
to  the  provisions  of  that  Act,  and  any  unauthorised  deal- 
ings with  the  monies  of  the  Union  by  the  board  of  gaar- 
dians  would  not  render  the  partner  of  the  treasurer  liable 
It  could  not  be  assigned  as  a  breach  of  the  bond  that  the 


(a)  2  T.  B.  282. 
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treasurer  had  not  accounted  for  monies  paid  to  him  and  his        1^9- 
partner.    In  the  cases  cited  there  was  a  power  to  appoint        mills 
joint  agents,  but  in  this  case  one  treasurer  only  can  be  ap- .   au>siibvbt 
pointed.    Formerly  the  appointment  must  have  been  sane-       Uhioh. 
tioned  hj  the  justices:  22  Greo.  3,  c.  83,  s.  12. — ^Then,  as  to 
the  form  of  action,  the  payment  having  been  joint,  the  other 
surety  should  have  joined  in  the  action.    [Parke,  B. — It  is 
the  plaintiff  who  has  paid  the  money,  and  he  alone  can  re- 
cover it  back.    There  is  no  joint  fund  upon  which  an  exe- 
cution could  attach;  either  one  must  pay  the  whole,  or 
the  two  a  portion :  Osborne  v.  Harper  (a).] 

Paake,  B. — ^The  rule  must  be  discharged.  It  was  granted 
on  two  points:  first,  whether  the  action  could  be  brought 
by  the  plaintiff  alone;  secondly,  whether  the  action  was 
maintainable  at  all.  With  respect  to  the  first  point,  I  do 
not  see  how,  under  the  circumstances,  the  other  surety 
could  have  been  joined.  The  plaintiff  can  only  recover 
what  he  has  paid;  and  the  question  is,  whether  there 
is  evidence  that  he  has  paid  the  whole  or  a  part  of  the 
money.  As  evidence  of  payment,  a  letter  of  the  17th 
December,  1847,  was  put  in,  requiring  the  plaintiff  to  pay 
the  balance  due  from  the  late  treasurer  to  Messr&  Everett 
b  Smith,  bankers,  adding,  "  who  are  duly  authorised  to 
give  you  a  discharge  for  the  amount,  on  behalf  of  the 
board  of  guardians."  Now,  if  that  document  meant  only 
that  payment  to  the  bankers  shall  be  payment  to  the 
board,  it  does  not  make  the  receipt  of  the  bankers  the  re- 
ceipt of  the  board;  but  if  the  meaning  is,  "pay  to  the 
bankers,  and  their  receipt  shall  be  our  receipt,"  then  there 
is  evidence  that  the  money  was  paid  by  the  plaintiff.  In 
my  opinion,  the  document  must  be  construed,  not  merely 
as  meaning  that  payment  to  the  bankers  shall  be  a  pay- 
ment to  the  board,  but  that  the  receipt  of  the  bankers 


(a)  3  East,  225. 
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shall  be  the  receipt  of  the  board ;  and,  consequentlyy  there 
is  evidence  that  the  plaintiff  paid  the  whole  monej,  and 
therefore  is  alone  entitled  to  recover  it  back. 

Then  comes  the  question,  whether  the  money  has  been 
paid  under  a  mistake  as  to  the  facts.    I  agree  that  the 
plaintiff  was  not,  under  the  terms  of  the  bond,  bound  to 
make  the  payment    The  condition  might  have  been  broken 
though  no  monies  were  received  by  Brodie,  the  treasurer, 
alone;  but  we  must  look  to  the  letter  of  the  defendants, 
and  the  ground  on  which  they  say  that  he  misapplied  the 
money  received  by  him  for  the  use  of  the  board,  and 
which  the  plaintiff,  as  surety,  was  bound  to  repay  on  de- 
mand.   The  language  is,  "  I  hereby  give  you  notice  that 
the  balance  due  from  Mr.  William  Bird  Brodie,  the  late 
treasurer  of  the  Union,  amounts  to  the  sum  of  15iL  12a 
6d,  and  you,  as  one  of  his  sureties,  are  hereby  authorised 
and  requested  to  pay,"  &a,  that  is,  that  William  Bird  Bro- 
die has  received  a  sum  of  money,  for  which  he  has  not 
accounted.    The  plaintiff,  on  receipt  of  this  letter,  believ- 
ing himself  responsible  as  for  monies  received  by  William 
Bird  Brodie,  paid  the  sum  demanded,    llien,  does  he  shew 
that  he  was  not  bound  to  pay  it  ?    He  proves  that  William 
Bird  Brodie  individually  and  personally  received  none  of 
the  money,  but  that  it  was  paid  into  the  banking  firm  of 
Brodie  &  Co.,  as  by  any  ordinary  customer  of  the  bank 
For  monies  so  paid  to  two  or  more  parties,  the  surety  for 
one  is  not  responsible,  according  to  the  cases  cited  of  &(- 
lairs  V.  Sbaworth  and  The  London  Assurcmce  Jram  Fire  v. 
Bold,    Those  cases  shew,  that  if  a  person  is  surety  for  an- 
other for  the  due  accounting  for  monies  received  by  him, 
the  receipt  of  monies  by  that  person  and  his  partner  is 
not  the  same  as  the  receipt  by  him  alone,  because  the 
surety  may  be  willing  to  be  accountable  for  one  individual, 
but  not  for  him  and  his  partner;  and  a  payment  to  one 
partner  is  a  payment  to  botL     It  is  said,  that  those  cases 
are  distinguishable,  because   there   another  agent  was 
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appointed;  but  I  do  not  think  that  makes  any  differ- 
ence; for,  though  no  fresh  treasurer  could  be  appointed, 
the  monies  were  not  received  by  William  Bird  Brodie  alone, 
but  by  him  and  another  person  in  copartnership,  whom 
the  guardians  chose  to  treat  as  joint  treasurer  of  the 
Union.    If  they  did  that  without  authority,  the  case  is 
not  altered,  for  the  payments  were  never  made  to,  or  under 
the  control  of^  the  duly  appointed  treasurer.    Prim&  facie 
the  receipt  of  the  firm  is  not  the  receipt  of  the  treasurer, 
and  the  defendants  should  have  gone  on  to  shew  a  con- 
structive payment  to  the  treasurer.    If,  for  instance,  Wil- 
liam Bird  Brodie  had  said,  "  Instead  of  paying  the  money 
to  me,  pay  it  into  the  bank,'"  he  would  have  been  re- 
sponsible; or  if  he  had  said,  ''  In  order  to  facilitate  the 
account,  I  will  keep  the  account  with  my  banker  in  my 
own  name;'' — ^if  that  had  been  proved,  it  might  have  been 
isaid  that  he  was,  as  treasurer,  keeping  the  account  of  the 
Union.   Or  again,  when  money  was  offered  to  William  Bird 
Brodie  at  the  counter  of  the  bank,  he  might  have  said, 
*^  Put  it  to  the  defendant's  account;"  though,  in  that  case, 
if  the  guardians  paid  the  money  to  Brodie  &  Ca  as  their 
bankers,  the  sureties  would  not  have  been  responsible. 
Here  the  defendants  drew,  in  their  own  names,  cheques  on 
the  banking  firm,  treating  them  as  their  joint  treasurei^; 
and  from  that  it  would  seem  that  they  agreed  to  the  mo- 
nies being  paid  into  the  bank  to  their  credit,  just  as  any 
other  customer.    The  payments  not  having  been  made  to 
the  treasurer,  but  to  the.  bank,  I  think  the  plaintiff  has 
made  out  a  sufficient  case  that  he  was  not  liable  to  pay; 
and,  consequently,  having  paid  under  a  mistake  as  to  the 
facts,  he  is  entitled  to  recover. 


1849. 


RoLFB,  B.,  and  Platt,  B.,  concurred. 
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FA.  27.  The  Bank  of  Englakd  v.  Johnson. 

When  the  ere-  X  HIS  WRs  a  rule  Calling  on  certain  persons,  named 
ttock  Banking  Brookc,  &ibson,  Rldlej,  Clarke,  Beverley,  and  Rawson,  to 
SrSw^iaf?  ®^®^  cause  why  writs  of  scire  facias  should  not  issue 
applies  for  leave  a^ndnst  them,  on  the  ground  of  their  having  been  members 

to  usne  a  kl         »  »  «=» 

&.  against  the  of  a  Joint-stock  Banking  Company  at  the  time  of  the  con- 
O^pany  at  the  tracts  OH  which  the  actions  were  brougjht  being  entered  inta 
^te*^iS"'  ^*  appeared  from  the  affidavits,  that  before  and  at  the 
shew  that  he  time  of  Contracting  the  debts  for  which  the  action  was 
fide  efibrts  to  brought,  a  Banking  Company  had  been  established  pursuant 
S«ef5^  to  *«  7  Geo.  4,  c.  46,  caUed  "The  Newcastle-upon-Tyne 
"re^i^-^  Joint-stock  Banking  Company,"  and  that  the  action  was 
sued  against  the  commenced  OH  the  11th  of  June,  1846,  at  which  time 
time  heing;  Johnson,  the  nominal  defendant,  was  the  registered  public 
jS^i^i1!!tr  officer  of  the  Company.  The  action  was  brought  by  the 
obtained  against  plaintiffs  as  holders  of  twenty-seven  bills  of  exchange  in- 

the  public  officer   ^  j  ^ 

on  the  7th  Oct,  dorscd  to  them  by  the  Company  between  the  20th  of  No- 

the  ibilowii^  vcmber,  1845,  and  the  22nd  of  January,  1846.  Final  judg- 

^^•*^t  wir**  ment  was  signed  on  the  7th  of  October,  1846,  for  68721 16a, 

^eh  proted  the  amount  of  debt  and  interest  besides  costs,  and  on  the 

and  no  further  8th  a  writ  of  fieri  facias  issued  against  Johnson,  the  pub- 

until  1849     "^  ^^^  officer,  who  was  also  a  shareholder  in  the  Company. 

when  an  appU-  To  that  writ  the  sheriff  returned  nuUa  b<ma.    The  affidar 

cation  was  made 

for  a  sci  fiu       vits  in  support  of  the  rule  also  stated  that  the  deponents 

against  the 

members  at  the 

time  of  the  contract,  on  affidayit  that  before  the  judgment  all  the  shaieholden  who  powcaied  anj 

available  property,  except  two,  had  ceased  to  be  shueholden,  and  that  the  new  ahareholdst  woe 

possessed  of  no  property,  the  Court  refused  a  rule. 

Though  a  creditor  of  a  banking  copartnership  is  not  bound  to  proceed  at  any  particular  time  on 
his  judf^ent  against  the  public  cMffioer,  yet  whencTer  he  issues  execution  he  ought  to  cndeaTOw  to 
make  it  ayailaUe  against  all  the  then  members  of  the  copartnership. 

Where  a  member  of  a  banking  oopartnership  sold  his  shares  before  the  date  of  the  contract  mi 
which  the  Company  was  sued,  and  his  name  had  been  omitted  in  the  return  made  to  the  Siaoq> 
Office,  a  wrong  form  of  sdiedule  having  been  adopted: — HM^  that  the  question  as  to  hb  beii^  a 
shareholder  at  the  time  of  the  contract  was  a  matter  to  be  tried  on  a  sd.  fo. 

Also,  where  a  fi.  fii.  has  issued  against  the  public  officer,  who  is  also  a  member  of  the  Company,  it 
is  a  question  to  be  tried,  whether  it  issued  against  him  as  a  member  for  the  time  beii^  or  moely 
nominally  against  him  as  public  officer. 

SeaMt,  that  a  sci.  fo.  finr  execution  against  members  at  the  time  of  the  contact,  ought  to  state  the 
prior  execution  against  those  who  were  members  at  the  time  of  the  executiML 
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had  been  informed  and  believed  that,  before  the  judgment        1849. 
was  obtained,  all  the  shareholders,  except  Gibson  and       Bavkop 
Bawson,  who  possessed  any  property  which  could  be  ob-        *^^^^ 
tained  by  the  creditors  of  the  Company,  had  ceased  to  be      •ohhboh. 
shareholders,  and  that,  where  there  had  been  any  trans- 
fer of  shares  since  the  date  of  the  judgment,  the  new 
shareholders  were  possessed  of  no  property  which  could  be 
made  available  for  the  payment  of  the  debt  in  question. 
That  the  only  means  for  the  plaintiffs  to  recover  their 
debt  were  by  the  enforcement  of  payment  from  the  per- 
sons who  were  shareholders  at  the  period  when  the  con- 
tracts were  entered  into,  but  who  had  since  retired.    That 
the  deponents  were  informed  and  believed  that  nothing 
would  have  been  obtained  if  execution  had,  at  any  time 
since  the  judgment,  been  put  in  force  against  the  persons 
who  were  shareholders  at  the  date  of  the  judgment,  or  who 
have  since  become  shareholders,  except  the  said  Gibson 
and  Rawson.    The  affidavits  were  accompanied  by  a  list 
of  the  names  of  shareholders  for  the  time  being,  with  a 
statement  annexed  shewing  their  inability  to  satisfy  the 
judgment    This  was  verified  by  affidavit    Brooke,  one  of 
the  defendants,  was  a  member  in  March,  1845,  but  sold 
his  shares  in  the  August  following.    His  name  was  omit- 
ted in  a  return  of  the  names  and  places  of  abode  of  the  co- 
partners made  to  the  Stamp  Office  on  the  4th  of  Septem- 
ber, 1845,  in  the  form  of  Schedule  (A.),  nor  was  it,  as  it 
should  have  been,  inserted  in  a  return  in  the  form  of  Sche- 
dule (B.),  as  a  person  who  had  ceased  to  be  a  member.    In 
the  return  made  the  26th  of  March,  1846,  he  was  stated 
to  have  retired  from  the  copartnership. 

Watson  and  deoAy^  for  the  defendant  Brooke,  shewed 
cause  (Jan.  31). — ^First,  the  defendant  Brooke  ceased  to 
be  a  member  of  the  copartnership  before  the  contract  was 
entered  into,  and  three  years  prior  to  the  present  applica- 
tion.    The  fourth  section  of  the  7  Geo.  4,  c.  46,  requires 
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1849.  *  these  copartnerships^  before  issuing  any  bills  or  notes,  to 
Bahk  of  deliver  at  the  Stamp  Office  a  return  in  the  form  of  Sche- 
Bkolahd  ^^2Q  ^j^^^  setting  forth,  (inter  alia),  "  the  names  and  places 
JoHBBOH.  of  abode  of  all  the  members  of  such  corporation,  or  of  all 
the  partners  concerned  or  engaged  in  such  copartnership." 
By  the  6th  section  a  certified  copy  of  such  return  is  evi- 
dence "  of  the  fact  that  all  persons  named  therein  as  mem- 
bers of  such  corporation,  or  copartnership,  were  members 
thereof  at  the  date  of  such  account  or  return."'  The  8th 
section  requires  a  further  return  according  to  the  form  in 
schedule  (R)  of  (inter  alia),  'Hhe  name  or  names  of  any 
person  or  persons  who  shall  have  ceased  to  be  members 
of  such  corporation  or  copartnership,  and  also  of  the  name 
or  names  of  any  person  or  persons  who  shall  have  beccHne 
a  member  or  members  of  such  corporation  or  copartner- 
ship, either  in  addition  to  or  in  the  place  or  stead  of  any 
former  member  or  members  thereof  A  member  does  not 
cease  to  be  a  partner  by  reason  of  the  return  to  that  effect; 
neither  is  the  omission  to  make  such  a  return  prim&  fiide 
evidence  of  his  continuing  a  member.  The  return  made 
on  the  4th  of  September,  1845,  in  which  the  name  of 
Brooke  was  omitted,  was  improperly  made  in  the  form  of 
Schedule  (A.)  instead  of  Schedule  (B),  and  though  no 
return  was  made  in  the  latter  form,  it  appears  fi:om  the 
affidavit  of  Brooke  that  he  ceased  to  be  a  member  of  the 
copartnership  in  August,  1845. 

Secondly,  the  plaintiffs  have  not  shewn,  as  they  are 
bound  to  do,  that  if  execution  issued  against  the  members 
for  the  time  being,  it  would  be  ineffsctual:  DodgsonY^ 
Scott  (a).  By  section  1 3,  the  execution  must  issue  in  the  first 
instance  against  the  members  for  the  time  being,  and  it  is 
only  in  case  such  execution  shall  be  ineffisctual,  that  the 
plaintiff  can  resort  to  the  members  at  the  time  of  or  before 
the  contract    It  ought,  therefore,  clearly  to  appear  that 

(a)  2  Ezch.  457. 
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the  first  class  has  been  exhausted    Here  all  reasonable        1849. 
means  have  not  been  used  to  obtain  satisfaction  from  the      bavk  of 
parties  primarily  liable.    A  writ  of  fi.  fa.  issued  against  the      B»olakd 
public  officer,  but  that  was  not  followed  up  by  proceedings      Jobmov. 
against  the  members  for  the  time  being.     Besides,  the  1 3th 
section  expressly  provides  that  no  execution  shall  issue 
after  the  expiration  of  three  years  next  after  any  persons 
shall  have  ceased  to  be  members  of  the  copartnership. 
[They  also  referred  to  Harwood  v  Law  (a).] 

The  AUamsy-Qenerdl  (with  WiUes),  Manisty^  and  FitZ" 
Herbert^  argued  for  the  other  defendants. — On&  writ  of  exe^ 
cution  only  has  issued,  and  in  order  to  dispense  with  more, 
it  must  appear  that  execution  against  the  other  members 
for  the  time  being  would  have  been  ineffectual.  The 
Court  are  to  judge  whether  due  diligence  has  been  used  to 
exhaust  the  class  primarily  liable :  Dodgson  v.  ScoU  (6). 
Application  is  made  in  the  year  1849  for  leave  to  issue  a 
scire  facias  on  a  judgment  obtained  on  the  7th  of  October, 
1846,  and  on  which  a  writ  of  fi.  fa.  issued  on  the  8th.  If 
the  words  "  members  for  the  time  being,"  in  the  13th  sec- 
tion, mean  the  members  at  the  time  of  the  execution, 
then  the  plaintiffs  must  exhaust  those  who  were  members 
on  the  8th  of  October,  1846;  if  those  words  mean  '^  mem- 
bers at  the  present  time,'"  then  there  has  been  no  execu- 
tion to  enable  the  plaintiffs  to  resort  to  another  clas&  The 
reasonable  construction  is,  that  "  the  time  being"  means 
the  time  of  the  judgment,  or  at  least  the  time  when  exe- 
cution issues  against  the  nominal  defendant ;  and  so  con- 
struing it,  the  plaintiffs  do  not  shew  that  they  might  not 
have  obtained  satisfaction  from  the  persons  who  were 
members  at  that  time.  Eardley  v.  Law  (c)  is  an  authority 
in  point. 


(a)  7  M.  dp  W.  203.  (3)  2  Ezch.  467. 

(e)  12  A.  k  E.  802. 
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1849.  Martin,  in  support  of  the  rule. — ^The  plaintiffs  are  en- 

Bahk  op      titled  to  treat  the  persons  whose  names  appear  on  the  re- 
BvoLAVD      ^^^^yj^  ^  copartners,  until  they  have  relieved  themselyes 
J0HX8OV.      in  the  mode  prescribed  by  the  statute.    According  to  the 
principles  laid  down  in  Fidd  v.  Mackenne(a),  and  Harvey 
Y.  ScoU(b),  there  is  sufficient  prima  facie  evidence  that 
Brooke  was  a  member  at  the  time  of  the  contract,  and  if  he 
has  ceased  to  be  a  member  for  more  than  three  years,  that 
defence  may  be  pleaded  to  the  scire  facias.    A  creditor  of 
a  banking  copartnership  stands  in  the  same  position  as 
other  creditors.    He  is  under  no  obligation  to  proceed  at  a 
particular  period,  but  may  enforce  payment  of  his  debt  at 
any  time,  subject  to  its  being  barred  by  the  Statute  of  limi- 
tations.    There  is  nothing  in  this  act  to  impose  upon  him 
more  diligence  than  other  creditors  are  bound  to  use.    The 
true  meaning  of  the  13th  section  is,  that  a  creditor  seeking 
to  enforce  his  judgment,  shall,  in  the  first  instance,  issue  ex- 
ecution against  the  present  members  of  the  Company,  and 
in  theevent  of  their  being  unableto  pay,he  becomesentitled 
to  proceed  against  the  original  members.    But  he  may  ab- 
stain from  so  doing  as  long  as  he  thinks  fit :  all  he  has  to 
do  is  to  satisfy  the  Court  that  there  is  no  possibility  of  ob- 
taining payment  firom  the  members  for  the  time  being. 
The  conditions  precedent  are  an  execution  against  the  pre- 
sent members,  and  an  inability  to  obtain  from  them  pay- 
ment of  the  debt  The  affidavits  shew  that  those  conditions 
are  satisfied.    [Parke,  R — ^It  is  true  that  the  creditor  is  not 
bound  to  issue  execution  at  any  particular  time;  but  when 
he  once  begins  to  work  out  his  debt,  can  he  suspend  his 
operations?]     There  is  nothing  in  the  act  to  prevent  Iiim. 
The  words  "  members  for  the  time  being''  mean  the  mem- 
bers at  the  time  when  the  creditor  seeks  to  issue  his  scire 
facias.     [Parke,  B. — ^The  statute  requires  execution  to 
issue,  in  the  first  instance,  against  the  members  for  the 

(a)  4  C.  B.  705.  (h)  11  A.  d^  E.  98. 
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time  being,  because,  they  having  the  management  of  the        1B49. 
affairs  of  the  Company,  are  presimied  to  have  the  means  of      Bahk  of 
paying  out  of  its  funds.]     In  EarcUey  v.  Law  {a),  the  plain-        »«^a«> 
tiff  failed  to  shew  that  the  existing  shareholders  were  un-      Johmoh. 
able  to  pay.     [Parke,  R — If  the  execution  issued  against 
Johnson  as  ptMic  officer y  it  was  a  mere  attempt  to  get  sa- 
tisfaction out  of  the  effects  of  the  Company,  and  the  plain- 
tiffs have  no  right  to  make  this  application,  for  they  must 
attack  the  first  class  before  they  can  resort  to  the  second] 
In  Harwood  v.  Law{b),  the  execution  issued  against  the 
public  officer.     [Parke,  B. — ^There  it  was  a  ca.  sa.,  which 
shews  that  the  execution  was  not  against  the  effects  of  the 
Company,  but  against  the  defendant  as  member.    Here 
there  has  been  only  one  execution,  and  that  has  issued 
against  the  public  officer,  who  is  also  a  member  of  the  co- 
partnership.] 

Cur  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabkb,  R — The  judgment  I  am  about  to  deliver  is  that 
of  the  Lord  Chief  Baron,  my  Brother  Piatt,  and  myself, 
although  we  have  no  reason  to  suppose  that  my  Brother 
Aldereon  differs  from  us. 

An  application  was  made  for  leave  to  issue  a  scire  facias 
against  Mr.  Brooke,  and  also  against  other  individuals, 
who  were  alleged  to  have  been  members  of  a  joint-stock 
bank  at  the  time  the  contract  was  entered  into  on  which 
the  plaintiff  recovered  judgment,  the  execution  against 
the  members  for  the  time  being  having  proved  fruitlesa 
The  judgment  was  obtained  on  the  7th  of  October,  1846, 
against  Mr.  Johnson,  as  public  officer  of  the  Bank.  On  the 
8th  a  fieri  facias  issued  against  him,  which  proved  unpro- 
ductive. Two  persons,  of  the  name  of  GKbson  and  Rawson, 
were  then  shareholders,  and  then  possessed  property,  and 

(a)  12  A.  &  E.  802.  (b)  7  M.  dp  W.  203. 

VOL.   in.  R  B  EXCH. 
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}^^^     they,  firozB  the  letnm  of  l3ie  names  of  tke  present  mem- 
bers set  oat  in  these  affidavits,  have  ceased  to  be  sadt 

On  the  part  of  Mr.  Brooke,  Mr.  Wataon  diewed  canse, 
and  objected,  that  on  the  scffidavits  it  appeared  that  Mr. 
Brooke  had  ceased  to  be  a  partner  before  the  first  contnck 
took  place.  His  name  was  omitted  in  the  return  that  was 
made  on  the  9th  of  September,  1845,  but  the  rettun  was 
not  in  the  form  required  by  the  statute,  a  wrong  schedule 
having  been  adopted.  The  first  contract  dedared  on  was 
on  the  20th  of  November,  1845.  Them  was  also  a  podtiTe 
affidavit  of  Mr.  Brooke,  that  he  had  sold  his  shares  in 
August,  1845.  It  was  answered,  that  the  question,  whe- 
ther Mr.  Brooke  was  a  shareholder  at  the  time  of  the 
contract,  was  matter  to  be  tried  on  sdre  fiusias,  whea  the 
sufficiency  of  the  return  which  omitted  his  name  mig^t 
be  properly  decided;  and  although,  upon  these  affidavits, 
there  appears  to  be  no  chance  of  fixing  him  as  a  partner 
at  the  time  the  contract  was  made,  we  cannot  refiise  to 
the  plaintifi^  the  opportunity  of  trying  that  question.  That 
objection,  therefore,  ought  not  to  prevail 

Another  objection  occurred  to  the  Court  on  hearing  the 
case,  namely,  that  the  execution  issued  against  Mr.  John 
son  was  really  not  issued  against  him  as  a  shareholder, 
but  was  only  nominally  against  him,  and  really  against 
the  partnership  effects.  This  is  doubtful  upon  the  affida- 
vits. This  point  also  may  be  tried ;  and  we  apprehend  that 
the  scire  facias  against  the  members  at  the  time  of  the 
contract  ought  to  state  the  prior  execution  against  die 
members  at  the  time  of  the  execution,  which  is  a  condition 
precedent,  and  is  necessary  to  warrant  the  scire  faciaa 
against  a  member  at  the  time  of  the  contract;  at  all 
events,  this  might  with  probability  be  contended,  and  on 
this  ground,  therefore,  we  should  not  refuse  the  rule. 

The  objection  most  relied  on  by  Mr.  Watson  and  the 
AUomey-Oeneraiy  and  the  other  learned  counsel  who  shew- 
ed cause  on  behalf  of  other  persons,  was,  that  the  pliuntiff 
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hftd  not  made  out  a  sufficient  case  ol  bon&  fide  effisrts  to  1848. 
obtain  the  sum  rcfcoYered  fitmi  the  members  for  the  time 
being, — ^tfae  class  primarily  liable, — ^to  justify  the  Court  in 
ordering  a  scire  fiunas  against  the  class  liable  in  the  second 
degree.  If  an  execution  had  issued  quite  recently,  and 
had  been  ineffectual,  the  account  of  the  present  members 
is  such  as  to  justify  us  in  concluding  that  no  satisfiwrtory 
result  could  follow  from  any  efforts  to  obtain  payment 
from  them  1^  execution  against  them,  and  therefore  a 
scire  facias  ought  to  issue  against  former  membera  But 
it  appears  that  two  years  ago,  namely,  in  1846,  a  fieri 
fi^ias  issued  against  one,  who  is  to  be  presumed  to  haYO 
been  a  then  member,  otherwise  the  condition  precedent, 
of  there  being  aoi  execution  against  a  member  for  the  time 
being  would  not  haYC  been  perfortned ;  and  if  the  plaintiff 
had  thed  proceeded  against  other  members  then  beinff, 
they  nii^it  probably  haYe  recoYered  the  amount.  There 
were  two,  Messrs.  Oibson  and  Rawson,  who  were  then  sol- 
vent, aikd  who  might  have  beeii  proceeded  against  with 
a  prospect  of  snccesa  This  gives  rise  to  a  question  of 
considerable  nicety,  namely,  the  true  meaning  of  carrying 
inte  effect  the  anomalous  provision  of  an  act  of  Parlia^ 
ment,  by  which  those  who  are  primarily  liable  at  common 
law  axe  made  liable  in  the  second  degree,  and  those  who 
at  common  law  are  not  responsible  at  all  are  made  prima* 
rily  liable,  and  on  which  an  attempt  is  made  to  give  a  co- 
partnership the  quality  of  a  corporation,  while  the  indi- 
vidual responsibility  of  the  partnership  is  preserved.  To 
all  these  matters  it  is  very  difficult  to  apply  the  statute. 
It  is  said,  and  justly  said,  that  the  act  requires  the  plain- 
tiff to  proceed  upon  his  judgment  at  no  particular  time: 
he  may  wait  for  many  years  without  losing  his  remedy, 
save  as  against  members  of  the  second  class,  who  are  not 
liable  after  three  years  from  the  time  of  ceasing  to  be  so; 
and  he  might  then  undoubtedly  proceed  against  members 
for  the  time  being  who  did  not  become  such  until  long 

a  R  2 
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1849.        after  the  judgment ;  so  that,  if  the  plaintiffs  had  just  issued 

BAii  OF       execution,  and  were  now  immediately  after  it  applying  for 

Eholahd      a  scire  facias,  they  would  be  clearly  entitled  to  do  it,  and 

JoHHsoM.      the  shareholders  at  the  time  of  the  contract,  against  whom 

this  application  is  made,  would  be  clearly  liable,  as  these 

have  lost  nothing  by  the  ineffectual  execution  against 

Johnson,  which  the  plaintiffs  were  not  obliged  to  issue  at 

the  time  they  did  so. 

It  seems  to  us,  however,  that  although  the  plaintiffimay 
sue  out  execution  when  they  please,  whenever  they  do  so 
they  ought  to  try  to  make  it  effectual  against  all  the  mem- 
bers for  the  time  being.  Although  the  statute  does  not 
confine  them  to  one  execution,  but  they  may  have  several 
against  several  members,  it  does  not  authorise  them  to  se- 
lect one,  and  lie  by,  and  then  begin  again,  but  if  they  be- 
gin their  execution  they  ought  to  go  on  with  it  with  reason- 
able dispatch.  Upon  the  present  affidavits,  no  satisfactory 
reason  is  given  why  proceedings  were  not  taken  in  1846 
against  those  who  were  the  then  members.  If  they  had 
been,  it  is  probable  the  defendants  would  never  have  been 
called  upon  at  all;  and  in  the  absence  of  proof  of  reason- 
able efforts  at  that  time  to  obtain  payment  from  the  then 
members,  we  ought,  we  think,  to  follow  the  course  adopted 
by  the  Queen's  Bench  in  the  case  of  Eardley  v.  Law,  and 
discharge  this  rule. 

Rule  discharged. 
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1849. 

Bhodbs  and  Another  v.  Turner.  jp^  ^^ 

X/E6T  for  work  and  labour  as  an  attorney,  for  money  To  counti  for 
paid,  interest,  and  money  due  on  an  account  stated.  ^^^  ^n^ 

Pleas.— First,"The  defendant,  as  to  the  sum  of  48i  15«.  2(i,  T^'' if*^'?*'^ 

'  '  ^  '    he,  the  defend- 

parcel  of  the  sums  of  money  in  the  declaration  mentioned,  ant  pleaded, 
and  also  as  to  the  causes  of  action  in  respect  thereof,  prays  parcel  ofthemo^ 
judgment  of  the  said  writ  and  declaration,  so  far  as  the  ^|^^q  meiT 
same  respectively  relate  to  the  sum  of  481  16«.  2d.,  par-  ^^^  "»d  the 

^  "  -^         causes  of  action 

eel  thereof,  because,  he  says  that  the  supposed  causes  of  in  respect  there- 
action  in  the  declaration  mentioned,  and  each  of  them,  j^oinder^ofT' 
so  far  as  the  same  relate  to  the  sum  of  48i  Us.  2A,  accrued  ~^^^''„ 
against,  and  the  supposed  debts  in  the  introductory  part  to  16L,  parcel 

of  the  residney 

of  this  plea  mentioned  were,  and  each  of  them  was,  con-  and  the  causes 
tracted  and  became  due  from  the  defendant  jointly  with  n^^^^ 
one  M."  The  plea  then  alleged,  in  the  usual  form,  that  ^  *^«  g^" 
the  co-contractor  was  alive  and  within  the  jurisdiction  of  recover  fees, 
the  Court,  and  concluded  with  a  prayer  of  judgment  of  disbnrsemento 
the  writ  and  declaration,  so  far  as  the  same  respectively  ^t^^S"^ 
relate  to  the  sum  of  48Z.  16«.  2cL  in  the  introductory  part  biuiiad  been 

•^   *  deuTered: — 

of  this  plea  mentioned,  and  the  causes  of  action  in  respect  JTe/cf,  on  special 

.  t  /•       T-r     •  /»      .  •  demurrer,  that 

thereof. — Verification.  the  plea  in 

Secondly — As  to  the  residue  of  the  declaration,  nun-  !^JJ^^u  h" 
quam  indebitatus.  not  pleaded  to 

any  particular 

Thirdly — "  As  to  the  sum  of  152.  10^.  2d,  parcel  of  the  count  or  sum. 
sum  in  the  said  residue  of  the  declaration  mentioned,  and  second  plea  wu 
as  to  all  causes  of  action  in  respect  of  such  parcel,  the  de-  ^^  »»*»*>'*- 

*  *  ^  ed  no  answer  to 

fendant  says,  that  the  debts  and  causes  of  action  in  the  the  claim  for  in- 

introductory  part  of  this  plea  mentioned  accrued  after  the 

passing  of  the  6  &  7  Vict.  c.  36.'^    The  plea  then  alleged, 

in  the  usual  form,  that  the  plaintiffs  sought  to  recover  fees, 

charges,  and  disbursements,  in  respect  of  work  and  labour 

as  attomies,  and  that  no  signed  bill  had  been  delivered, 

and  concluded  with  an  averment  that  the  account  was 

stated  concerning  the  sum  in  the  first  count. — Verification. 
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Special  demurrer  to  the  first  plea,  assigning  for  causes 
(amongst  others),  that  the  plea  is  uncertain,  in  this,  that 
it  does  not  appear  to  how  much  in  particular  of  any  of  the 
several  sums  of  money  mentioned  in  the  declaration,  and 
the  causes  of  action  in  respect  thereof,  the  said  plea  is 
pleaded. 

Special  demurrer  to  the  third  plea,  assigning  for  caoses 
(amongst  oUiers),  that  the  same  is  either  pleaded  to  part  of 
the  third  count,  in  which  caae  it  is  bad  for  not  shewing 
how  the  debt  thereon  mentioned  can  be  daimed  by  tbe 
plaintiffs  as  fees,  chavges,  and  disbuxsements,  or,  if  the  said 
plea  is  not  pleaded  to  any  part  of  the  third  countp  it  u 
uncertain  to  which  part  of  the  declaration  the  aaoie  is 
pleaded — Joinder  in  demurrers. 

WiUes,  in  support  of  the  demurrers. — ^The  plea  in  abate- 
ment ought  to  have  shown  to  what  count  or  part  of  the 
counts  it  is  pleaded,  in  order  that  the  Couit  may  see  what 
to  quash.  MarAall  v.  Whiteside  (a)  is  at  Tariance  with 
the  law  as  laid  down  in  Lutw.  241^  and  recognised  in  C<»il 
Dig.  "  Pleader,"  (K  27),  where  it  is  said,  "  In  assumpsit 
on  several  promises,  if  the  defendant  pleads  quoad  all,  ex- 
cept 4^,  non  assumpsit,  and  a  tender  quoad  the  H.,  and  does 
not  show  upon  which  promise  the  tender  was  made,  it  is 
therefore  bad."  All  the  cases  in  which  pleas  have  been 
held  good,  though  they  did  not  spedfy  the  particular  count 
or  sum  to  which  they  were  pleaded,  were  cases  of  pleas  in 
bar:  MUxhM  v.  T(yimdeyQ>\  Nod  v.  I)cms(c)y  Beedy  v. 
DcUey  (d).  [Parke,  R — Since  the  new  rules,  it  is  impos- 
sible to  plead  in  any  other  fi>rm,  and  all  difficulty  is  re- 
moved by  the  particulars.  Robinson  v.  Ward  (e)  ezphuns 
the  effect  of  such  a  plea.]    TSo  doubt  a  writ  in  debt  may 


(a)  7  M.  &  W.  188.  (d)  6  Bing.  N.  C.  37. 

(b)  7  A.  d?  E.  164.  (tf)  8  Q.  B.  921. 

(c)  4  M.  4f  W.  136. 
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abate  as  to  part,  and  stand  good  for  the  remainder:  PovfeU  IS4B. 
y.  FvUert(m(ayy  but  the  plea  ought  to  specify  the  portion 
to  be  abated,  according  to  the  form  in  Rastall's  £nt.,  fo. 
256  a^  ed.  1566,  which  is  referred  to  in  PoK/eS  v.  FvUer- 
ton  (a).  The  books  contain  no  precedent  of  a  plea  in  abate- 
ment in  this  form.  [Piatt,  B. — ^The  defendant  must  point 
out  with  reasonable  certainty  the  portion  of  the  demand 
to  which  the  plea  applies;  but  why  should  there  be  a  greater 
certainty  in  this  respect  in  pleas  in  abatement  than  in 
bar?]  Dilatory  pleas  are  always  disfavoured.  [Parke,  B. 
— ^I  do  not  see  how  there  can  be  a  different  rule  as  to 
pleadings  in  abatement  and  in  bar;  the  same  necessity 
which  gives  a  latitude  as  to  the  one  iq>plies  equally  to  the 
other.]  The  third  plea  is  bad,  inasmuch  as  it  is  pleaded 
to  a  portion  of  the  whole  declaration,  but  affords  no  an- 
swer to  the  claim  for  interest 

The  Court  then  called  on 

Pearson,  to  support  the  third  plea. — ^The  plea  professes 
to  answer  a  sum  composed  of  a  part  of  several  counts,  but  it 
does  state  how  much  of  each,  so  that  the  poition  of  the  in- 
terest count  may  be  a  mere  infinitesimal  quantity.  [Parke, 
R — ^The  plea  does  not  account  for  any  part  of  the  interest. 
Suppose  a  declaration  contained  counts  for  goods  sold, 
work  and  labour,  and  the  hire  of  carriages,  would  this 
plea  have  been  good?]  Interest  may  be  part  of  the  at- 
torney's "  charges;"  otherwise  the  Court  must  hold,  that 
in  no  case  can  an  attorney  charge  interest  for  any  item 
in  his  bill.  [Parke,  B. — The  plea  ought  to  be  an  answer 
to  152.  in  any  one  of  the  counts.  It  cannot  be  said  that 
interest  is  part  of  the  charges  for  business  done.  The 
plea  ought  either  to  have  excluded  the  count  for  interest^ 
or  to  have  alleged  that  the  interest  accrued  due  in  respect 
of  disbursements.     Both  sides  had  better  amend.] 

Amendment  accordingly. 

(a)  2  B.  &  P.  420. 
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Fd>.  15.  Grimslet  V.  Pabkes. 


A{ 


pedmtioii  in  jGLSSUMPSIT.— The  declafation  stated  that  the  defend- 
ramp^t  0?  ^  AQ^  ^^  indebted  to  the  plaintiff  in  5002.  for  goods  sold  and 
four  county  the  delivered,  and  in  500i  for  work  and  materials,  and  in  600i 

debt  alleged  '        ^  ^  ' 

in  each  being     for  money  paid,  and  in  5002.  for  money  due  on  an  account 
dami^e"  laid  at  Stated.    Breach,  nonpayment  of  the  said  monies,  or  any 
^tiTlJ^"  part  thereof,  to  the  plaintiffs  damage  of  600t 
of  280*.  8«.,  and      pj^a,  to  the  further  maintenance  of  the  action,  payment 

no  danuMa 

ultra:— iTeU,  into  court  of  230Z.  3«.,  and  that  the  plaintiff  has  not  sustain- 
mn^^'ihe  ed  damages  to  a  greater  amount  than  2302.  3«.  in  respect 
plea  was  bad.      of  the  causes  of  action  in  the  declaration  mentioned. 

Special  demurrer,  assigning  for  causes,  that  the  plea^ 
though  pleaded  in  bar  of  the  further  maintenance  of  the  ac* 
tion  in  respect  of  all  the  causes  of  action  in  the  declaration 
mentioned,  alleged  nothing  in  bajr  of  the  further  mainten- 
ance of  the  action,  except  as  to  part  of  the  causes  of  ac- 
tion, viz.  so  far  as  the  same  relate  to  the  sum  of  230JL  3&, 
parcel  of  the  monies  in  the  declaration  mentioned,  inas- 
much as  2302. 3«.  paid  into  court  could  not,  in  point  of  law, 
operate  as  a  satisfaction  of  the  monies  in  the  declaration 
mentioned,  beyond  the  sum  of  2302.  3«.,  parcel  &c.,  and 
the  plea  did  not  state  or  shew  any  satisfaction  of  the  resi- 
due of  the  monies  in  the  declaration;  that  the  plea  was 
repugnant,  inasmuch  as,  though  pleaded  in  confession  and 
avoidance  of  the  whole  action,  and  thereby  admitting  the 
plaintiff  to  have  sustained  damages  beyond  the  sum  of 
2302. 3«.,  parcel  only  of  the  monies  in  the  declaration  men- 
tioned, yet  it  subsequently  alleged  that  the  plaintiff  had 
not  sustained  damages  to  a  greater  amount  than  230£  in 
respect  of  the  causes  of  action  in  the  declaration  mentioned. 
Joinder  in  demurrer. 

Macavlay,  in  support  of  the  demurrer,  cited  TaUenaU  v. 
Parkinson  (a),  and  Dotvn  v.  Hatcher  (b). 

(a)  16  M.  &  W.  752.  (b)  10  A.  d^  E.  121. 
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The  Court  then  called  on  1849. 

OftlMSUBT 

BoviU^  to  support  the  plea. — ^This  plea  follows  the  statu-  ^  «. 
tory  form  prescribed  by  the  rule  of  Trinity  Term,  1  Vict. 
In  assumpsit,  the  daim  is  for  damages  which  are  uncer- 
tain, and  that  is  answered  by  payment  of  a  sum  cer- 
tain. [Parke,  R — ^If  the  declaration  consisted  of  one  or 
more  exectUary  contracts,  this  form  might  be  proper,  but 
there  is  difficulty  in  applying  it  to  a  count  for  a  sum  cer- 
tain, or  to  indebitatus  assumpsit,  which  may  mean  so 
many  things;  therefore  we  considered  that  pleaders  had 
adopted  a  good  form,  in  saying  as  to  such  a  sum,  par- 
cel &C.,  payment  into  court]  This  case  is  distinguishable 
from  TatteraaU  v.  Parkinson;  for  there  the  declaration 
was  on  a  bill  of  exchange,  and  consequently  the  plaintiff 
claimed  a  precise  ascertained  sum;  here  the  aggregate 
amount  of  the  sums  in  the  different  counts  is  2000Z.,  while 
the  damages  are  laid  at  6002.  only.  The  defendant  is  not 
called  upon  to  answer  the  whole  counts,  but  the  damages 
only.  It  is  enough  if  he  pleads  so  as  to  enable  the  plain- 
tiff to  take  the  money. out  of  court,  and  get  his  costs. 
[Parkey  R — ^The  declaration  means  that  the  plaintiff  has 
sustained  damages  by  reason  of  the  nonpayment  of  the 
alleged  debts.  The  plea,  in  effect,  traverses  the  existence 
of  debts  to  a  greater  amount  than  the  sum  paid  into  court. 
This  case  is  not  distinguishable  in  principle  from  Tatter^ 
sail  y.  ParkinsonJl 

Per  CuBiAM(a). — ^There  must  be  judgment  for   the 
plaintiff. 

Judgment  for  the  plaintiff. 

(a)  Parke,  B.,  Holfe,  B.,  Flatty  B. 
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1849. 

FA.  16.  Maboaret  Moboan  v.  W.  Cubitt,  Esq.,  and  Another. 

To  an  action      OASE  against  the  defendants,  as  sheriffs  of  Middlesex,  for 

asainst  tho  fliho' 

riff  for  the  ea-  the  escape  of  one  William  Hanson,  who  had  been  taken  in 

Sen  in  execa-'  ©xecution  Under  a  ca  sa.,  issued  on  a  judgment  which  the 

tion  nnder  a  plaintiff  had  recovered  against  him  in  this  court  for  a  debt 

judgment,  the  of  2002.,  as  Well  as  for  certain  damages  and  cost& — Plea,  that 

pleaded  in  htMr,  the  plaintiff  ought  not  to  have  or  maintain  her  aforesaid  ae- 

Se^timerf^  tion  against  the  defendants,  for  that,  before  and  at  the  time 

accruing  of  the  of  the  accruinff  of  the  said  debt  in  respect  of  which  the  said 

debt  on  which 

the  judgment  judgment  was  SO  recovered  as  in  the  said  declaration  men- 
imd  unm  ^»  tioned,  and  from  thence  and  until  and  at  the  time  of  the 
time  of  the  ar-    commencement  of  the  action  in  respect  of  which  the  said 

rest  and  eacape,    ^  ^ 

and  hitherto,  the  judgment  was  SO  recovered;  and  from  thence  until  and  at 

plaintiff  was  and     _.  /»i*  »    ^  •  n  •        .x. 

18  married  to  the  tmie  of  the  sumg  out  of  the  said  execution  tnereon; 
STstm  H^gf  *  and  from  thence  until  and  at  the  time  of  the  said  arrest  of 
— ^eWhadon   ^q  g^ij  ^  g  {^  the  declaration  mentioned;  and  from 

■peaoi  demur* 

rer,  as  being  thence  continually  until  and  at  the  time  of  the  committal 
^eln^bate-  of  the  alleged  grievances,  &c.;  and  from  thence  hitherto, 
ment  only.        ^^^  plaintiff  was  and  still  is  married  to  one  H.  &,  during 

all  these  said  several  times  and  still  being  her  husband, 
and  who  is  still  living. — ^Verification  and  prayer  of  judg- 
ment &a 

Special  demurrer,  assigning  for  causes,  that  the  matters 
in  the  plea  are  pleadable  in  abatement  only,  and  not  in 
bar  of  the  action;  and  that  it  amounts  to  a  plea  in  abate- 
ment only,  as  it  does  not  shew  that  H.  S.  had  interfered 
to  reduce  the  said  judgment  into  his  possession,  or  that  he 
had  made  it  his  sole  property,  or  that  he  had  dissented 
from  the  plaintiff  bringing  the  present  action ;  that  the 
plea  is  double,  in  not  only  alleging  the  plaintiff  to  have 
been  married  when  the  debt  accrued,  the  suing  out  of  the 
writ  of  execution  and  recovery  of  judgment,  but  also  at  the 
time  of  the  committing  of  the  grievances  in  the  declara- 
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tion  mentioned ;  and  that  the  matter  set  up  by  the  plea  1849. 
was  pleadable  in  tiie  fon&w  action. — Joinder  in  demurrer. 
The  defendants'  points  for  argument  were,  that  a  mar- 
ried woman  cannot  sue  out  execution  on  a  judgment  ob- 
tained by  her  in  respect  of  a  debt  contoicted  with  her 
during  coverture;  that  the  ju^ment  is  her  husband's;  and 
that,  in  the  event  of  her  death,  such  judgment  would  have 
survived  to  him  without  a  scL  £bl;  or  that,  if  she  levy  ex- 
ecution, it  is  done  for  the  benefit  of  the  husband,  and  is  a 
reduction  into  possession  for  him,  and  that  an  action  for 
an  escape  from  such  execution  vested  solely  in  him;  that 
the  plea  of  coverture  was  a  good  plea  in  bar,  and  shewed 
that  the  whole  cause  of  action  vested  in  the  plaintiff^s  hus- 
band alone ;  that  a  plea  in  bar  is  double,  because  it  contains 
matter  pleadable  in  abatement ;  that  it  was  admitted  on  the 
pleadings  that  the  plaintiff  was  a  married  woman  at  the 
commencement  of  the  suit,  and  therefore  that  she  should 
have  appeared  in  person,  and  not  by  attorney;  and  that 
the  plaintiff  ought  to  have  replied  that  this  action  was 
brought  by  her  for  and  on  behalf  of  her  husband  and  with 
his  assent 

PrenticBy  in  support  of  the  demurrer. — The  nonjoinder 
of  the  plaintiff's  husband  in  the  original  action  could  not 
have  been  pleaded  in  bar.  The  plea  would  be  a  plea  in 
abatement:  Bendix  v.  Wakeman(a),  Com.  Dig.  '' Abate- 
ment/' (E.  6).  In  MUner  v.  Milnes  (6)  it  was  held,  that  to 
an  action  of  trespass  for  an  injury  done  to  the  property  of 
the  wife  dum  sola,  where  the  wife  sues  alone,  the  defend- 
ant cannot  take  advantage  of  the  nonjoinder  of  the  hus- 
band by  a  plea  in  bar,  but  that  he  must  plead  the  cover- 
ture in  abatement.  Lord  KenyoUy  C.  J.,  in  the  course  of 
his  judgment,  says,  ''  There  is,  indeed,  the  inconvenience 
which  was  stated  at  the  bar,  that  the  husband  may  bring 

(a)  12  M.  <fe  W.  97.  (5)  3  T.  R.  627. 
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1849.  error  if  he  please ;  but  that  does  not  conclude  the  ques- 
tion.^'  The  sheriff  could  not  bring  a  writ  of  error  on  the 
judgment  The  husband  alone  has  that  power:  Bac.  Abr. 
tit  "  Error/'  (B).  The  sheriff  has  merely  to  execute  the 
process  of  the  Courts  and  is  no  party  to  the  judgment  The 
defendants  in  the  original  action  could  not  plead  this  de- 
fence in  bar  to  a  scire  facias  brought  on  the  judgment  : 
Baylis  t.  Hayward  (a) ;  and  therefore,  h.  fortiori  the  sheriff 
cannot  [Parke,  B. — ^At  all  events,  it  is  difficult  to  see 
how  it  can  be  pleaded  in  bar.] 

Massy  Dawson,  contrk. — The  defendants  do  not  seek  to 
impugn  the  original  judgment     But  the  question  whether 
this  is  a  good  plea  in  bar  depends  upon  the  principle  ex- 
pressed by  CresstveU,  J.,  in  Guyard  v.  Sutton  (6),  where  that 
learned  judge  says,  ^'  If  you  can  make  out  that  the  wife 
could  not  sue  at  all  upon  this  note,  either  with  or  without 
her  husband,  then  the  plea  may  be  a  plea  in  bar;  other- 
wise it  is  a  plea  in  abatement,  and  bad  in  form/'    So  it  is 
said  in  1  Chitty  on  Pleading,  p.  464,  "When  a  feme  covert 
has  no  interest  whatever  in  the  subject-matter  of  the  ac- 
tion, and  consequently  ought  not  to  be  made  a  party,  and 
she  sues  either  with  or  without  her  husband,  the  defend- 
ant will  obtain  a  nonsuit  on  a  plea  in  bar  of  her  coverture." 
In  Yard  v.  EUard  (c)  it  was  held  that,  in  an  action  for  the 
breach  of  a  promise  to  the  husband,  in  consideration  that 
he  would  give  the  defendant  further  time  for  the  payment 
of  a  debt  due  by  him  to  the  husband  and  wife,  the  wife 
cannot  be  joined.    Where  there  is  a  new  security  for  a 
debt  due  to  the  wife  given  to  the  husband,  the  wife  can- 
not sue.    The  wife  cannot  be  joined,  unless  she  have  some 
interest  in  the  subject-matter  of  the  suit :  WiUs  v.  Nurse{d), 
UnderhiU  v.  Devereii4v{e),    Here  the  fruits  of  the  execution 

(a)  4  A.  <&  E.  256.  (d)  1  A.  <k  £.  65. 

(h)  3  0.  B.  156.  (e)  2  Saund.  72  (t). 

(e)  Carth.462. 
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would  be  entirely  for  the  husband's  benefit  In  Pierce  v.  1849. 
Thomely  (a)  Sir  L,  ShadtoeUy  V.  C,  said,  "  At  law,  where 
judgment  had  been  recovered  by  the  husband  and  wife,  the 
husband  alone  could  levy  execution."  [Parke,  B. — ^This  is 
a  judgment  by  the  wife,  and  execution  issued  by  her.]  Ex- 
ecution is  equivalent  to  payment  If  the  money  had  been 
paid,  it  would  have  been  the  property  of  the  husband  alone. 
The  only  party  damnified  by  the  escape  is  the  person  to 
whom  the  fruits  of  the  execution  would  have  come:  Bur- 
Tiaby'a  caseQi),  Coheny. Cunn%ngham(c),  VigersY.Aldrich (d). 
This  is  an  action  for  damages  merely,  and  not  of  debt. 
[Platty  B. — Suppose  an  action  for  an  assault  to  the  wife,  or 
upon  a  promissory  note  given  to  her,  the  defendant  could 
not  plead  the  nonjoinder  of  the  husband  in  bar,  and  yet 
that  would  be  an  action  for  dainage&  i2o^,  R — Suppose 
the  husband  had  died  immediately  after  the  sheriff  had 
permitted  the  escape,  the  wife  would  have  been  the 
proper  person  to  bring  the  action  against  him  for  his 
breach  of  duty.  Parke,  B. — ^The  strongest  argument  that 
the  defendants  can  adopt  is,  that  the  having  the  debtor's 
body  in  execution  is  equivalent  to  a  chattel  given  in  satis- 
faction of  the  debt  But  that  is  not  so.  Until  the  debt  is 
paid  the  right  is  a  mere  chose  in  action.  Execution  by  a 
ca.  sa.  is  so  far  a  satisfaction  of  the  debt,  that  the  creditor 
cannot  avail  himself  of  any  other  remedy,  and  if  he  allow 
the  creditor  to  escape,  the  debt  is  satisfied.  Rolfey  R — ^It 
cannot  be  said  that  the  taking  of  the  body  of  the  debtor  in 
execution  is  equivalent  to  the  reduction  of  a  chattel  into 
the  possession  of  the  husband.] 

Per  Curiam  (e). — ^This  defence  may,  perhaps,  be  plead- 
able in  abatement,  but  the  present  plea  in  bar  is  bad;  there 

must  therefore  be 

Judgment  for  the  plaintiff. 

(a)  2  Sim.  178.  (d)  4  Buir.  2482. 

(h)  1  Sir.  663.  (€)  Parke,  B.,  Bolfe,  B.,  Piatt,  B. 

(e)  8  T.  B.  123. 
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1849. 

FA.  27.  PmOS  v.  WOODHOUSB. 

l!^  S^^  Trespass  by  the  plaintiff,  a  copyholder,  against  the 

torn  of  a  manor,  defendant,  the  lord  of  the  manor  of  Huntingdon  EngKflh, 

was  only  enti-  in  the  county  of  Hereford,  to  tiy  the  qu'eeftion  whether  the 

httriotfirom mS  defendant  was,  on  the  death  of  a  copyholder,  entitled  to 

tenant,  whatr  ^^^  herfot  for  each  holding  in  the  manor,  or  for  one  heriot 

ever  nnmber  of  °  ' 

tenement!  he     Only,  whatever  number  of  tenements  he  might  hold  of  the 

might  hold,  an     .      i  /  \ 
old  decree  of       lord  (a). 

^^^^^  ^  At  the  iarial,  before  PaUeson,  J.,  at  the  Spring  Assizes 
•uit  betwien      for  the  couuty  of  Herefbrd,  1848,  the  plaintiff,  in  order  to 

copyholders  and  /  '  * 

the  lord,  and  itupport  th^  custom  as  alleged  on  his  part,  offered  in  evi- 
JJJ^omlprl  *  d«noe  two  documents,  which  were  admitted  by  the  learned 
n^ho  BuZ^*"  J^^8«»  The  plaintiff  had  a  retdict,  leave  being  reserved  to 
ceeded  hia  bro-   the  defendant  to  moV6  to  set  that  verdict  asidi6  ^hd  to 

thcr  as  lord  of  i  > 

the  manor,  and  6liter  a  verdict  for  Mm,  if  the  Court  dlould  be  of  opinion 
hJfound^  ****  *^**^  neither  of  theae  documents  i*ras  pttiperly  admitted, 
amongst  his       or  for  a  new  trial,  if  the  Court  should  be  of  opinion  that 

brothers  pa-  '  -^ 

pers,  was  held    oue  was  Admissible  and  the  other  not 

eridenceagainst      A  rule  Hisl  was  Subsequently  obtained,  Against  which,  in 

'J'SXI.    ^^^  T«htt  last,  (Jtouaiy  23rd,) 

nor,  as  a  copy 

for  whidfu^-       Ta^owrdt  Serjt,  And  KeaHny  shewed  cause,  and 

effectual  search 

80,  secondary  *       Oodson  and  SmyOvics  were  heard  in  support  of  the  rule. 

eridenoe  if  ad- 
office  copy  of         ^e  nature  of  the  documents  and  of  the  arguments  suffi- 
▼ewdlS^  prior  ciently  appears,  from  the  judgment  oftheCourt  Thefollow- 
lord  to  a  tenant,  jjjg  ^ases  were  cited:  Doe  d.  Frankis  v.  Frankis  (6),  JEwr- 

when  asked  by         °  ^  ^ 

himforeridence  ihghUm  V.  B<y»n€M{c),  Lotd  THwiestown  f.  KefMrtM{ijp 
toms'of  the  ma-  ttud  Bot  d.  Bnme  V.  Maidingi  («r). 

nor,  when  a  pro-  CuT.  adv.  Vidt 

per  bnt  ineffec- 
tual search  for  it 

has  been  made.        ^^j  g^  ^j^^  pleadings,  1  Exch.  (c)  2  Moo.  A  Rob.  138. 

669.  (<0  9  C.  dfc  F.  749. 

(h)  11  A.  &  B.  792.  (€)  7  East,  279. 
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The  judgmekit  off  the  Coutt  was  now  deliveired  by  1849. 

Pbicb 

Pabks,  B. — Thb  defendant  in  this  case  was  hfti  of  the  ^oomoubi. 
manor  of  Huntingdon  English,  and  the  action  Was  brought 
against  him  to  try  whether  he  was  entitled  to  a  heriot  for 
each  tenement  held  of  the  manor  by  a  deceased  tenant, 
the  plaintiff  insisting  that,  by  the  custom  of  the  manor, 
every  tenant  was  bound  to  pay  only  one  heriot  whatever 
number  of  tenements  he  held  of  the  manor. 

To  prove  this  custom,  evidence  of  two  documents  was 
offered  by  the  plaintiff's  counsel,  and  received  by  my 
Brother  Po^^cm,  on  thetrial,  reserving  the  question  of  their 
admissibility. 

The  first  of  these  purported  to  be  a  copy  of  an  Old  de- 
cree of  the  Court  of  Chancery,  in  a  suit  between  copyhold- 
ers and  the  lord,  and  establishing  the  customs,  and  it  was 
offered  and  received  as  primary  evidence,  on  th^  ground  of 
implied  admission  by  the  lord  of  the  truth  of  it.  In  order 
to  make  the  document  receivable  on  this  ground,  conduct 
on  the  part  of  the  lord  of  the  manor  must  be  shewn,  equi- 
valent to  an  admission  that  the  particular  paper  contained 
an  accoimt  of  the  customs  of  the  manor.  If  the  lord  had 
said  that  it  did,  the  paper,  though  purportiug  to  be  a  copy, 
would  no  doubt  be  admissible  against  him,  without  proof  of 
the  loss  of  the  original,  and  if  so,  it  would  be  admissible 
against  the  defendant,  who  claims  under  him,  and  con- 
duct may  be  shewn  which  would  have  a  similar  effect 

We  doubt  whether  there  was  any  sufficient  evidence  of 
such  a  recognition  of  this  paper,  as  being  itself  the  true  ac- 
count of  the  customs  of  the  manor,  as  to  make  it  receivable 
as  primary  evidence.  But  there  is  evidence  that  the  paper 
came  from  the  house,  and  was  among  the  papers  of  the 
deceased  lord,  for  the  witness  James  Cheese,  on  his  exam- 
ination, says  he  foimd  it  in  his  house,  and,  on  his  cross- 
examination,  says  he  produced  it  ^rom  his  hroHier's  papers; 
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1849.        and  this  is  some  evidence  of  its  recognition,  as  a  copy  at 
"72^^      least,  and  tantamount  to  a  declaration  that  the  paper  was 
*•  a  copy;  and  there  appears  to  have  been  sufficient  search 

for  an  original  to  let  in  evidence  of  a  copy.   We  are  there- 
fore of  opinion  that  it  was  admissible. 

The  other  paper,  an  office  copy  of  the  decree,  of  which 
secondary  evidence  was  given,  was,  according  to  the  testi- 
mony of  Mr.  BankeSy  received  from  the  lord  after  he  had 
asked  him  for  evidence  to  prove  the  customs  of  the  manor, 
though  his  purpose  was  to  prove  the  custom  for  tenants  to 
cut  wood  in  their  copyhold  tenements  only.  The  fact  of 
deUvering  the  paper,  for  the  purpose  of  proving  customs  of 
the  manor,  is  evidence  against  the  party  deUvering  it,  that 
such  were  the  customs.  If  it  was  given  to  the  witness  to 
prove  one  only,  it  would  be  evidence  of  that  one  only. 
There  was,  no  doubt,  some  evidence  to  shew  that  it  was 
given  by  the  lord  as  proof  of  all  the  customs,  and  therefore 
the  document  would  have  been  admissible  if  produced;  and 
we  have  no  doubt  that  secondary  evidence  was  properly 
received  of  this  document,  there  having  been  a  sufficient 
search  for  it    The  rule,  therefore,  must  be  discharged. 

Rule  discharged 
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1849. 

Clarke  and  Another  i;.  Green.  ^^  26 

xjLSSUMPSIT. — ^The  declaration,  after  reciting  that  one  A  dedamtum 
J.  F.  Fletcher  and  H.  Fletcher  carried  on  business  in  co-  being 'indebted 
partnership  together,  and  had  become  indebted  to 'the  ^^J^^^ 
plaintiffs  in  the  sum  of  7093Z.  2«.  4d,  for  goods  sold  &c.,  70981,  and  be- 
and,  being  unable  to  pay  the  amount  of  the  said  debt  in  pay  the  amount, 
full,  had  requested  the  plaintiffs  to  take  a  composition  of  ^^^[^toac- 
10&  in  the  pound  thereon,  and  to  give  time  to  the  Fletch-  **P*  \^^ 

*^  ...  .      .        tionoflOf.  in 

ers  for  payment  of  such  composition,  which  the  plaintiffs  the  pound  on 
were  willing  to  do  on  having  the  payment  of  the  amount  to^To^ime  lor 
of  the  composition  and  interest  thereon  guaranteed  to  them;  ^^/JJ^^bjcb- 
and  that  thereupon,  on  the  16th  of  August,  1847,  the  de-  thepiaintiffi 

agreed  upon 

fendant,  at  the  request  of  the  Fletchers,  addressed  to  the  haying  the  nme 
plaintiffs  the  following  memorandum  of  guarantee,  signed  ^^^^ 
by  himself:—  ??!^'^'J  ^ 

^  defendant  ad- 

dieaaedagoar 

"  Broad  Stairs,  Kent,  1 6th  of  August,  1847.        ~^  ™^ 

''Messrs.  Joseph  Clarke  and  Brothers,  Phcenix  Mills,  »At^x«qiiett 
Manchester.  ^  f'  ^i^  ^ 

consideration  of 

"  Gentlemen,— At  the  request  of  Messrs.  John  France  r^,"*?!?^ 

'  ^  to  take  lOt.  m 

Fletcher  and  Henry  Fletcher,  of  Darwer,  near  Blackburn,  the  pound  for 
cotton  manufacturers,  and  in  consideration  of  your  agree-  them,  amonntr 
ing  to  take  10«.in  the  pound  for  your  claim  on  them,  amount-  ^^^^^am 

£▼0  yean  to  paj 
off  the  amn  of  85462.,  being  one-half  of  the  said  debt,  or  at  the  rate  of  10«.  in  the  pound  for  the 
whole,  with  interest  on  the  said  sun  of  85461!.,  at  the  rate  of  52!.  per  cent  per  annum,  payable  half- 
yearly,  the  aaid  sura  of  85462.  to  be  paid  by  the  instalments  and  in  the  manner  mentioned  or  to  be 
mentioned  in  yonr  agreement  with  A.,  I  hereby  guarantee,  to  the  extent  of  5002.,  the  payment  by 
A.  of  the  aiun  of  85462.,  with  interest,  as  mentioned  in  the  said  agreement;'*  that  the  plamtifis  and 
A.  aabeeqoently  entered  into  a  written  agreement,  by  which  the  plaantifb  agreed  to  accept  of  A.  the 
oompoeition  of  lOt.  in  the  pound,  to  be  paid  by  stipulated  instalments,  on  several  specified  days,  ex- 
tending oTer  a  space  of  five  years,  in  consideration  of  having  the  payment  of  the  instalments  guaran- 
teed by  the  peraons  named  in  the  schedule,  and  in  which  the  defendant's  name  appeared  as  guarantee- 
ing to  the  extent  of  5002L    The  agreement  then  contained  a  proviso,  rendering  the  agreement  void, 
and  enabling  the  plaintiffs  to  reooTer  the  whole  of  the  original  debt,  in  case  A.  should  make  defiuilt 
in  payment  of  any  instalments  on  the  stipulated  days,  or  should  commit  any  act  of  bankniptcy  on 
which  a  fiat  ahould  issue.    The  declaration  then  averred,  that  one  instalment  became  due,  that  de- 
Csnlt  waa  made  in  payment  thereof  by  A.,  that  the  plaintifi  applied  to  the  defendant,  but  that  he 
had  not  gnaiaateed  the  said  instalment,  and  that  the  same  remained  unpaid : — Hdd  bad  on  general 
demorrer,  on  the  ground  that,  upon  the  true  construction  of  the  guarantee,  the  consideration  of  the 
deleadant'a  promise  was  that  thoe  should  be  an  agreement  between  the  plaintiiis  and  A.,  and  that 
the  agreement  entered  into  by  them  did  not  comply  with  the  terms  of  the  guarantee. 

VOL^  HI.  8  8  BXCH. 
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2^49^  ing  to  7093i.  28.  4(i,  and  giving  them  five  years  to  pay  off 
the  sum  of  3546Z.  11$.  2d,,  being  one-half  of  the  said  debt,  or 
at  the  rate  of  10a  in  the  pound  for  the  whole,  with  inter- 
est on  the  said  sum  of  35462.  lltf.  2d, at  the  rate  of5L  per 
centum  per  annum,  payable  half-yearly,  the  said  sum  of 
35462^  11 A  2d  to  be  paid  by  the  instalments  and  in  the 
manner  mentioned  or  to  be  mentioned  in  your  agreement 
with  Messrs.  Fletcher,  I  hereby  guarantee,  to  the  extent  of 
500^,  the  payment  by  Messrs.  John  France  Fletcher  and 
Henry  Fletcher,  of  the  sum  of  35462. 11&  2d,  with  interest, 
as  mentioned  in  the  said  agreement 

"  Fbebbbick  Gbben." 

The  declaration,  after  stating  that  the  defendant  then, 
for  the  considerations  in  the  said  memorandum  of  gaaran- 
tee  mentioned,  promised  the  plaintiffs  to  guarantee  to  them, 
to  the  extent  of  5002.,  the  payment  by  the  said  J.  F.  &  H. 
Fletcher  of  the  said  sum  of  35462. 11&  2d,  with  interest  as 
mentioned  in  the  said  memorandum,  set  out  an  agreement 
entered  into  on  the  30th  of  August,  1847,  between  the 
plaintiffs  of  the  one  part,  and  the  Fletchers  of  the  other. 
This  agreement  recited  that  the  Fletchers  were  indebted 
to  the  plaintiffs  in  the  sum  of  70932.  2&  4d,  for  goods,  &a, 
and  that,  being  unable  from  various  causes  to  pay  the  whole 
of  the  same,  they  had  proposed  to  pay  10&  in  the  pound 
thereon ;  and  after  reciting  that  the  plaintiffs  had  agreed 
to  accept  such  composition  in  discharge  of  the  debt,  pro- 
vided the  same  should  be  paid  within  the  space  of  five 
years  from  the  date  of  the  agreement,  at  the  times  and  in 
the  manner  thereinafter  mentioned,  and  on  condition  that 
such  payment  should  be  secured  by  approved  guarantees, 
as  previously  agreed  upon  by  the  parties  to  the  agreement 
and  set  out  in  the  schedule  to  the  agreement;  the  agree- 
ment then  proceeded  to  state,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  premises,  the 
Fletchers  agreed  with  the  plaintiffs  that  they,  the  Fletcfa- 
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ers,  would,  within  the  space  of  five  years  from  the  date  of      ^1849. 
the  agreement,  pay  to  the  plaintiffs  the  sum  of  35462.  11a  2d, 
being  one  equal  half-part  of,  and  at  the  rate  of  10&  in  the 
pound  upon,  the  said  debt  of  7093t  2&  id,,  together  with 
interest  thereon  at  the  rate  of  5L  per  cent  per  annum 
from  the  1st  of  July  then  last  past,  on  the  days  and  times, 
and  by  the  following  instalments,  namely: — [Then  follow- 
ed the  times  and  days  upon  which  the  several  instalments 
were  to  be  paid,  extending  over  a  period  of  five  years.] 
The  agreement  then  contained  a  proviso,  that  in  case  the 
Fletchers  should  not  pay  the  said  sum  of  35462.  11«.  2d,, 
together  with  interest  thereon  as  aforesaid,  by  the  instal- 
ments and  on  the  days  and  times  thereinbefore  appointed 
for  payment  for  that  purpose,  or  should  commit  any  act  of 
bankruptcy  under  any  of  the  statutes  then  in  force  rela- 
tive to  bankrupts,  so  that  a  fiat  should  be  awarded  and  is- 
sued thereupon,  or  should  take  the  benefit  of  the  Acts 
then  in  force  relative  to  insolvent  debtors,  then  and  in 
every  or  any  such  cJEuse  the  agreement,  and  everything 
therein  contained,  should  thereupon,  at  the  option  of  the 
plaintiff,  cease  and  become  absolutely  void,  and  the  par- 
ties thereto  should  be  reverted  back  to  the  same  situation, 
in  every  respect,  as  they  stood  in  with  respect  to  the  said 
debt,  prior  to  the  execution  of  the  agreement,  and  in  case 
of  such  bankruptcy  or  insolvency,  that  the  plaintiffs  should 
be  at  liberty  to  prove  upon  the  estate  of  the  Fletchers  for 
the  full  amount  which  should  be  then  owing  in  respect  of 
their  said  debt  of  70932.  28,  4d,  notwithstanding  the  said 
agreement.     In  the  schedule  to  this  agreement  the  name 
of  the  defendant  appeared,  to  which  the  sum  of  5002.  was  af- 
fixed.    The  declaration  then  proceeded  to  state,  that  no 
other  agreement  than  the  above  was  entered  into  between 
the  plaintiffs  and  the  Fletchers  touching  the  payment  of 
the  said  debt  by  instalments,  and  that  the  agreement  had 
not  in  any  way  ceased  or  become  void.     It  then  alleged 
that  a  certain  sum  of  money,  being  the  first  of  the  said  in- 

ss2 
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1849.  stalments,  had  become  due  from  the  Fletchers,  yet  that 
they,  although  requested,  had  not  paid  the  same,  of  which 
the  plaintiffs  had  notice,  and  was  then  requested  by  the 
plaintiffs  to  guarantee  the  same  to  them.  Concluding  with 
a  breach,  that  the  defendant  had  not  done  so. 

General  demurrer,  and  joinder. 

The  defendant's  points  for  argument  were,  that  his  lia- 
bility depended  upon  the  guarantee  of  the  6th  of  August, 
1847,  and  that  that  guarantee  was  not  an  absolute  con- 
tract to  pay  the  sum  of  5002.  at  all  events,  but  only  a  con* 
tract  to  pay  it  by  the  instalments  and  in  the  manner  pro- 
vided for  by  some  reasonable  agreement  contemplated  by 
the  terms  of  the  guarantee  itself,  and  that  no  cause  of  ac- 
tion could  arise,  except  by  such  an  agreement,  which  had 
never  been  made. 

The  demurrer  was  aigued  (a)  in  the  present  sittings 
(February  16th),  by 

Barstow,  in  support  of  the  demurrer. — ^The  consideration 
for  the  guarantee  of  the  16th  of  August  is,  that  the  plain- 
tiffs should  enter  into  such  an  agreement  with  Messrs. 
Fletcher  as  was  stipulated  for  by  the  terms  of  the  guaran- 
tee. Such  an  agreement  was  never  made,  for  the  agree- 
ment of  the  30th  of  August  is  not  authorised  by  the  gua- 
rantee. There  are  two  main  objections  to  this  agreement 
In  the  first  place,  it  was  never  contemplated  that  the  whole 
debt  should  become  payable  in  default  of  the  payment  of 
any  one  instalment,  although,  perhaps,  a  stipulation  that 
the  whole  of  the  instalment  should  become  due  upon  the 
nonpayment  of  one,  might  be  good;  and  in  the  second 
place,  the  guarantee  did  not  authorise  that  part  of  the 
agreement  by  which  an  act  of  bankruptcy  on  the  part  of 
the  Fletchers,  and  the  issuing  of  a  fiat  thereon,  renders  tlie 
agreement  void.    In  the  latter  case  there  would  be  no  de- 

(a)  Before  Parhe,  B.,  and  Bo^e,  B. 
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fault,  and  yet  the  plaintiffs  might,  if  this  agreement  were        1849. 
held  to  be  good,  refuse  to  accept  the  instalment  when  ten- 
dered. 

CrompUm,  contriL — ^The  defendant  agreed  with  the  plain- 
tiffs that  they  should  make  such  an  agreement  with  the 
Fletchers  as  was  of  the  usual  character  in  such  transac- 
tions.   The  present  agreement  is  a  fair  and  reasonable  one. 
The  defendant  did  not  limit  the  exercise  of  the  plaintiffs' 
discretion.    Provided  the  instalments  were  paid  punctu- 
ally, such  payments  were  to  operate  as  a  satisfaction  of  the 
whole  debt.    With  respect  to  the  last  objection,  as  to  the 
proviso  which  remits  the  parties  to  their  original  position 
in  case  of  bankruptcy,  the  result  would  have  been  the  same 
if  this  proviso  had  not  been  inserted  in  this  instrument. 
Forsyth,  in  his  Treatise  on  Composition  with  Creditors, 
after  citing  the  case  of  Ex  parte  Vere  (a),  in  which  the 
deed  contained  a  proviso  by  which  it  was  rendered  void 
on  default  in  payment  of  the  composition,  says  (6),  ''  And 
where  there  was  no  proviso  similar  to  that  for  avoid- 
ing the  deed  in  the  last  cited  case,  it  was  held,  that  an 
act  of  bankruptcy,  occurring  after  the  composition,  remit- 
ted the  creditor  to  his  original  rights ;''  for  which  he  cites 
Ex  parte  Bennett  (c). 

BaretoWy  in  reply. — ^In  the  cases  which  have  been  cited 
in  answer  to  the  last  objection  raised  to  this  agreement, 
the  bankruptcy  took  place  after  the  breach,  but  here  the 
stipulation  is  altogether  independent  of  nonpayment  of  the 
instalments.  If  the  bankruptcy  were  to  occur  shortly 
before  the  last  instalment  became  due,  the  plaintiffs  might 
refiise  to  accept  it,  and  would  be  entitled  to  recover  back 
the  whole  of  their  debt. 

Cur.  adv.  vult 

(a)  19  Yes.  93.         {h)  2nd  edit.,  p.  164.         (c)  2  Atk.  562. 
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1849.  The  judgment  of  the  Court  was  now  deliyared  by 

Parke,  B. — ^This  was  an  action  on  a  guarantee.  The  de- 
claration stated,  that  Messrs.  Fletcher  were  indebted  to  the 
plaintiffs  in  70932.  for  goods  sold  and  delivered,  and  that, 
being  unable  to  pay  their  debts  in  full,  they  had  requested 
the  plaintiffs  to  accept  a  composition  of  10«.  in  the  pound 
on  their  debt,  and  to  give  time  for  the  payment  of  such 
composition,  which  the  plaintiffs  had  agreed  to  do  on 
haying  the  same  guaranteed  to  themj  and  thereupon  the 
defendant  subscribed  and  addressed  to  the  plaintiffs  a 
guarantee,  in  the  words  and  figures  following: — [His  Lord- 
ship read  it.]  The  declaration  then  stated,  that  afterwards 
the  plaintiffs  and  Messrs.  Fletcher  entered  into  a  written 
agreement,  which  is  set  out  verbatim.  It  is  sufficient  for 
the  present  purpose  to  say,  that  by  its  terms  the  plaintiffs 
agreed  with  Messra  Fletcher  to  accept  the  composition  of 
10^.  in  the  pound,  to  be  paid  by  stipulated  instalments  on 
several  specified  days,  extending  over  a  space  of  five  years, 
in  consideration  of  having  the  payment  of  the  instalments 
guaranteed,  by  the  persons  named  in  the  schedule,  the  de- 
fendant's name  appearing  in  the  schedule  as  guaranteeing 
to  the  extent  of  5002.  There  is  then  a  proviso  making 
void  the  agreement,  and  enabling  the  plaintiffs  to  recover 
the  whole  of  the  original  debt  of  709321,  in  case  Messrs. 
Fletcher  shoidd  make  default  in.  payment  of  any  instaJr 
ments  on  the  stipulated  days  of  payment,  or  should  comr 
mit  any  dct  of  bankruptcy  on  which  a  fiaJt  should  issue.  The 
declaration  then  avers,  that  one  of  the  instalments  became 
due,  that  default  was  made  in  payment  thereof  by  Messrs. 
Fletcher,  upon  which  the  plaintiffs  made  applipatlan  to 
the  defendant,  but  that  he  had  not  guaranteed  the  s^d  in- 
stalment, but  that  the  same  remained  wholly  unpaid. 

The  defendant  demurred  generally,  and  the  question  is, 
whether,  on  this  declaration,  the  defendant  has  incurred 
any  liability. 
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For  the  defendant  it  was  argued,  that  the  consideration        1849. 
for  his  guarantee  vras  that  the  plaintiffs  should  enter  into 
an  agreement  with  Messrs.  Fletcher  to  accept  a  composition 
of  10&  in  the  pound,  payable  bj  instalments,  an  agree- 
ment which,  under  no  circumstances,  should  entitle  the 
plaintiffs,  if  the  instalments  should  be  regularly  paid,  to 
recover  from  Messrs.  Fletcher  the  ftill  amount  of  the  ori- 
ginal debt;  whereas,  by  the  agreement  actually  made  and 
set  out  in  the  declaration,  circumstances  might  occur 
which  would  entitle  the  plaintiffs  to  sue  for  the  whole  of 
the  original  debt,  even  although  all  the  instalments  but 
the  last  should  have  been  duly  and  punctually  paid,  and 
the  day  of  payment  of  the  last  instalment  should  not  have 
arrived.     If,  for  instance,  shortly  before  the  last  instal- 
ment should  become  due,  Messrs.  Fletcher  should  commit 
an  act  of  bankruptcy  (which  does  not  necessarily  imply  in- 
solvency), and  a  fiat  in  bankruptcy  should  issue  thereon,  it 
is  certain  that,  in  such  a  case,  the  plaintiffs  would,  accord- 
ing to  the  express  provisions  of  their  agreement  with  Messrs. 
Fletcher,  be  at  liberty  to  proceed  against  them  for  the  full 
amount  of  the  debt;  and  it  was  argued  by  Mr.  Barstow,  for 
the  defendant,  that  this  was  in  obvious  violation  of  the 
terms  on  which  alone  the  defendant  had  given  his  guaran- 
tee, namely,  that  Messrs.  Fletcher  should  be  relieved  of 
one-half  of  their  liability  to  the  plaintiffs. 

This  argument  is,  we  think,  unanswerable,  if  the  con- 
struction of  the  guarantee  be  such  as  is  contended  for  by 
the  defendant,  namely,  that  the  consideration  for  the  gua- 
rantee by  the  defendant  was,  that  the  plaintiffs  should 
enter  into  an  agreement  with  Messrs.  Fletcher,  or  com- 
plete an  inchoate  agreement  for  the  payment  of  the  com- 
position by  instalments,  in  full  satisfaction  of  the  original 
debt,  i.  e.,  in  satisfaction  of  it  under  all  circumstances,  the 
instalments  being  regularly  paid.  No  such  agreement  ever 
was  entered  into,  and  'so,  if  its  existence  was  a  condition 
precedent  to  the  defendant's  liability,  he  never  became 
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1849.  liable; — and  this,  we  think,  is  the  true  meaning  of  the 
agreement  of  guarantee.  The  consideration  is,  in  our  opi- 
nion, either  the  making  a  Aiture  agreement,  or  completing 
one  then  prepared,  with  Messrs.  Fletcher,  not  a  present 
agreement  between  the  plaintiffs  and  the  defendant 

We  must  remark  that  the  words  of  the  instrument  state 
the  consideration  to  be,  the  agreeing,  and  also  the  giving 
(not  the  agreeing  to  give)  time  for  five  years;  but  thou^ 
such  are  the  terms,  its  meaning  is  that  the  plaintiffs  agree, 
or  shall  agree,  to  give  time;  for,  as  the  debt  is  to  be  paid 
by  instalments  at  different  future  days,  the  actual  forbear- 
ance till  a  subsequent  day  of  subsequent  instalments  could 
not  be  a  consideration  for  the  guarantee  to  pay  a  junior  in- 
stalment, and  it  is  clear  that  the  parties  could  not  mean 
that  the  contract  should  be  divisible,  viz.  that  if  the  plain- 
tiffs forbore  till  the  first  instalment  was  due,  that  should 
be  paid,  and  so  with  each  instalment  It  was  intended 
that  the  plaintiffs  should  forbear  and  give  time  for  the 
payment  of  every  instalment,  as  the  consideration  for  the 
defendant's  promise,  and  the  consideration  must  therefore 
be  an  agreement  to  give  time. 

Is  it,  then,  an  agreement  between  the  plaintiffs  and  de- 
fendant, or  an  agreement  (future  or  present)  between  the 
plaintiffs  and  the  Messrs.  Fletcher? 

It  is  a  great  objection  to  the  construing  this  to  be  a 
present  agreement  between  the  plaintiffs  and  the  defend- 
ant, to  give  time,  that  it  would  be  an  imperfect  agreement 
unless  there  had  been  already  an  agreement  with  the 
Fletchers,  which  there  was  not  It  would  be  an  agree- 
ment with  the  plaintiffs  to  give  such  time,  not  exceeding 
five  years,  and  for  such  sums  amounting  to  10&  in  the 
pound,  as  the  plaintiffs  should  afterwards  agree  upon  with 
third  persons,  and  the  plaintiffs,  by  refusing  to  enter  into 
such  a  subsequent  agreement,  would  destroy  their  own  agree- 
ment with  the  defendant;  no  action  could  be  brought  on 
such  an  agreement  against  the  plaintiffs  by  the  defendant, 
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if  they  refused  to  enter  into  the  agreement  with  the  1849. 
Fletchers.  There  might  indeed  be  an  agreement  between 
the  plaintiffs  and  the  defendant,  that  if  the  plaintiffs  after- 
wards agreed  with  the  Fletchers  upon  the  times  for  the 
payment  of  the  10&  in  the  pound  and  the  amount  of  the 
instalments,  the  defendant  would  guarantee  their  due  pay- 
ment; and  if  such  last  mentioned  agreement  had  been  en- 
tered into,  the  defendant  would  be  bound,  the  condition 
being  performed;  but  if  this  be  the  construction,  the  ob- 
jection remains,  that  the  condition  has  not  been  performed. 
It  is  clear  that  the  amounts  and  times  to  be  fixed  were 
meant  to  be  such  as  that  the  due  payment  of  the  sums  at 
the  times  should  be  a  discharge  of  the  debt;  but  the  plain- 
tiffs have  never  agreed  with  the  Fletchers  for  such  certain 
times  and  amounts  absolutely:  the  times  fixed  and  the 
amounts  are  defeasible  by  an  act  of  bankruptcy  and  fiat, 
and  the  same  objection  must  prevail  as,  in  our  judgment, 
exists  to  the  plaintiffs'  right  of  action,  if  the  consideration 
be  a  future  agreement  with  Messrs.  Fletcher. 

Upon  the  whole,  we  think  that  the  true  construction  of 
this  guarantee  is,  that  the  consideration  of  the  defendant's 
promise  is  that  there  should  be  an  agreement  between  the 
plaintiffs  and  the  Fletchers,  and  such  an  agreement  as  the 
guarantee  contemplated  has  never  been  entered  into. 

There  must,  therefore,  be  judgment  for  the  defendant 

Judgment  for  the  defendant 


EXCHBQUER  BEP0BT8. 


FA.  15.  The  Noefolk  Railway  Company  v.  M'Namaea. 

The  defendant  XJ £BT. — The  first  count  of  the  declaration  was  on  the 
SISSSaktifi  J<>i'^*  a»d  seyeral  bond  of  the  defendant  R  Salter,  K 
on  simple  con-    Hughes,  and  J.  Jardine,  in  the  penal  sum  of  20002.,  sub- 

tract,  executed, 

with  sureties,  ject  to  a  Condition,  whereby,  after  reciting  that  the  de- 

penal  sum  of  fendant  having  become  indebted  to  the  plaintiffs  for  the 

by^after^^  carriage  and  conveyance  of  fish  and  other  merchandise, 

^'^^^!Li  ^^^  plaintiffs  had  agreed  to  give  the  defendant  time,  at 

agreed  to  giro  the  pleasure  of  the  plaintiffs,  for  payment  of  his  debt  then 

time  for  the  owing,  and  of  such  further  sums  as  might  afterwards  be- 

£Stiien**oi^*  come  due  in  respect  of  such  carriage  and  conv^anoe,  pro-' 
ing,  and  of  such  yided  that  the  defendant  and  sureties  for  him  should  «iter 

further  sums  as. 

might  after-  into  a  Writing  obligatory,  with  such  condition  as  therein- 

due,  thecon^-  after  contained;   and  that  therefore  the  said  E«  Salter, 

T  A  ^d*f  *  dmt  ^*  Hughes,  and  J.  Jardine  had  joined  him  in  the  said  ob- 

shouid  pay  the  ligation,  the  condition  of  which  was,  "  that  if  the  defend* 

sum  then  due,  ant  should  pay  or  cause  to  be  paid  in  to  the  Company 

"t^r^^^  8^<*  s^i»  a'^d  sums  of  money  as  were  then  due  and  owing, 

might  become  ^nd  all  suoh  further  sum  and  sums  of  money  as  should 

due,  or  in  case  .  "* 

the  defendant  and  might  become  due  from  the  defendant  to  the  plain- 
should  make        .  • /m  . /•  i  •  i  i 

de&uit,  and  the  tiiis  lor  such  Carnage  and  conveyance,  or  on  any  other 
wSii'oiw^^^'  *^<^o^"^*  whatsoever,  or  in  case  the  defendant  should  make 
month  after  no-  default  in  pay m tot  of  any  sum  or  sums  of  money  due 
piahitifb  the  or  to  bccome  due  from  him  to  the  plaintiffs,  and  the  said 
eliding  ^^  ^*  Salter,  £.  Hughes,  and  J.  Jardine  should,  within  one 
^onoti'  ^should  ™^^*^  ^^^^  uotico  of  any  such  default,  pay  to  the  plain- 
be  given,  the  tiffs  such  sum  or  sums  of  money  as  at  the  time  of  such 
yvA\—HM,  notice  should  be  due,  in  case  the  same  should  not  exceed 
A^S^piS!.^  lOOOt,  or  in  case  the  same  should  exceed  that  amount^ 
tifi  might,  not-  then  the  sum  of  lOOOt  in  part  of  such  sum  or  sums  then 

withstanding  ,  ^  '■  ^ 

the  giving  of  duc;  or  if  no  notice  should  be  given,  then,  and  in  either 

cover  the '  ^f  the  cases,  the  writing  obligatory  should  be  void."   Aver- 

^^  debt  hi  ^®^*>  ^^^  ^^^  *te  making  of  the  writing  obligatory,  a 

an  indebit^  large  sum,  to  wit,  2000i,  became  and  was  due  from  the 

count  for  the 
carriage  of  goods. 


HILABY  TACATION,   12  VICT.  629 

defendant  to  the  plaintiffs,  and  that  -  the  fiame  was  der        1B40. 
nuuided  of  the  defendant    Breach,  nonpayment.  No&folk 

The  second  count  was  in  indebitatus  a89iunp0it  tor  20001,    ^^^ ^^  ^' 
for  the  carriage  of  goods  and  chattels.  M'Najuba. 

Plea  to  the  second  count  (a),  that  the  debt  and  sum  of 
2000^  in  that  count  mentioned  was  and  is  tbe-sam^  identical 
debt,  and  no  other  or  different  debt  or  sumof  money,  than 
the  debt  and  sum  of  money  in  the  condition  of  the  writing . 
obligatory  in  the  first  coun^t  .mentioned,  and  therein  alleged 
to  be  thea  due  and  owing  from  the  defendant  to  the  plain- 
tifb;  and  that,  after  the  accruing;  due  thereof,  and  before 
the  conunencement  of  this  suit,  to  wit,  on&a,  the  defend- 
ant, together  with  the  said  other  persons  in  the  fi^^  count 
in  that  behalf  mentioned,  made  and  delivered  as*  his  act 
and  deed  the  writing  obligatory  in  the  said  first  count 
mentioned,  conditioned  as  therein  .also  menitionedj  in  full 
satisfaction  and  discharge  of  the  cause  and  causes  of  ao- 
tion.  debts,  and  sun^money  in  the  introductory  part  of 
this  plea  mentioned. — ^Verification. 

Replication,  that  the  defendant,  together  with  tibe  said 
other  persons  in  the  first  count  in  that  behalf  mentioned, 
did  not  deliyer  the  said  writing  obligatory  in  such  satis- 
faction and  discharge  as  the  defendant  hath  in  his  said  ^ 
plea  alleged;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replicfi^ 
tion.  raises  an  immaterial  issue ;  that  the  traverse  taken  is  w 
argumentative  denial  only  of  th^  identity  of  the  debtB,.and 
that  the  plaintiff  ought  to  have  new  assigned. — Joinder  in 
demurrer. 

Needkam^  in  support  of  the  demurrer. — The  replication 
traverses.an  immaterial  averment  If  the  plea  had  merely 
alleged  the  identity  of  the  debts^  that  would  have  been  a  . 

(a)  The  defendant  pleaded  to  sum  due  as  in  the  first  count  al- 

the  first  count  performance,  to  leged;    upon   which    issue   was 

which  the  pUdntiff  replied,  that  joined, 
the  defendant  had  not  paid  the 
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1849. 


NOUOLK 

Railwat  Co. 

V. 


sufficient  answer,  for  the  simple  contract  debt  merged  in 
the  specialty,  and  so  became  extinguished.  The  plea, 
however,  goes  on  to  allege  immaterial  matter,  namely,  that 
the  bond  was  given  in  satisfaction  and  discharge  of  the 
simple  contract  debt,  and  that  is  traversed  by  the  replica- 
tion. If  the  defendant  had  joined  issue,  and  had  failed 
to  prove  at  the  trial  that  the  bond  was  given  in  satisfac- 
tion and  discharge,  he  would  nevertheless  be  entitled  to 
judgment,  for  the  identity  of  the  debts  is  admitted.  Sup- 
pose breaches  assigned  on  the  condition,  and  damages  as- 
sessed, what  would  the  plaintiffs  recover  but  the  debt  due 
at  the  time  the  bond  was  given  ?  If,  therefore,  they  can 
also' recover  on  the  indebitatus  coimt,  they  would  obtain 
the  debt  twice  over.  The  replication  takes  issue  on  the 
legal  consequences,  instead  of  denying  the  facts  from  which 
those  consequences  arise:  Com.  Dig.  '' Pleader/'  (G.  5). 
If  the  plaintiffii  intend  to  deny  that  the  bond  was  given, 
they  should  have  pleaded  non  est  factum;  or  if  they  mean 
to  dispute  the  identity  of  the  debts,  that  allegation  should 
have  been  traversed. 


Unihank,  contriL — If  the  replication  had  simply  tra- 
versed the  identity  of  the  debts,  it  would  have  admitted 
that  the  bond  was  given  in  satisfaction  and  discharge.  It 
is  conceded,  that  if  a  bond  be  given  simpUciter  for  a  simple 
contract  debt,  the  latter  becomes  merged  in  the  former: 
niggeM*8  case  (a),  citing  3  Hen.  4,  17  b,  II  Hen.  4,  79  b, 
9  K  4,  50  b.,  51  a.  Here  it  is  manifest  from  the  terms  of  the 
condition  that  the  parties  never  intended  that  any  merger 
should  take  place,  for  time  is  to  be  given  for  payment  of 
the  debt,  and  the  liability  of  the  sureties  is  limited  to  a 
certain  amount,  which  may  be  far  less  than  the  accruing 
or  even  the  original  debt;  and  further,  the  bond  is  avoid- 
ed by  defatdt  of  notice  to  the  sureties.    White  v.  Cuffler(J>) 


(a)  6  Rep.  44  b. 


(h)  6  T.  R.  176. 
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shews  that  the  deed  of  a  surety  does  not  extinguish  the        1849. 
simple  contract  debt  of  the  principal    There  can  be  no      Nokiolk 
extinguishment,  unless  the  remedy  is  co-extensive  with    ^^^^^^^^ 
the  debt:  Twopenny  v.  Yauny  (a).     [PlaU,  R— If  the  debt    M'Nakaia. 
amounted  to  10,0002.,  the  plaintiffs  could  only  recover  from 
the  sureties  10002.;  then  how  are  they  to  recover  the  sur- 
plus frt)m  the  principal?— certainly  not  on  the  bond.]     If 
the  argument  on  the  other  side  be  correct,  the  plaintiffs 
could  only  recover  10002.    Where  a  banker  took  from  a 
customer  and  his  surety  a  bond  conditioned  for  payment 
of  all  sums  advanced  or  thereafter  to  be  advanced  to  the 
customer,  that  was  held  no  merger  of  the  simple  contract 
debt:  Eolmea  y.  BeU  {b). 

Needham,  in  reply. — ^The  obligation  is  in  effect  a  cove- 
nant to  pay  the  particidar  debt  The  agreement  to  give 
time  shews  that  the  original  right  to  sue  merged  in  the 
bond  [Parke,  B. — ^Time  is  only  to  be  given  at  the  plea- 
sure of  the  plaintiffs.  It  is  difficult  to  see  how  this  bond 
for  a  limited  sum  can  be  a  merger  of  a  debt  of  an  indefi- 
nite amount]  White  v.  Cuyler  and  Ttuopenny  v.  Young 
were  cases  of  further  security  by  other  partie&  Holmes  y. 
BM  also  proceeded  on  the  ground  that  the  parties  to  the 
bond  were  not  the  parties  between  whom  the  liability  arose, 
and  it  was  apparent  on  the  face  of  the  instrument  that  it 
was  merely  a  collateral  security.  [Parkey  R — ^This  bond, 
as  respects  the  sureties,  is  for  10002L  only,  and  therefore, 
looking  at  the  terms  of  the  instrument,  the  parties  could 
never  have  supposed  it  a  security  for  the  amount  due  or 
thereafter  to  become  due.  Non  constat  that  the  present 
debt  did  not  exceed  20002.,  the  amount  of  the  penalty,  or 
that  the  future  debt  might  not  It  is  evident,  therefore, 
that  the  bond  must  have  been  meant  only  as  a  collateral 
security.    K  this  had  been  the  case  of  a  bond  or  covenant 

(a)  3  B.  <fe  C.  208.  (h)  3  M.  <b  G.  213;  3  SoottK.  R.  479. 
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1840.        for  the  identical  debt,  the  plea  would  hare  been  a  good 

Noi»oiK       answer,  without  the  additional  allegatidn  that  the  instru- 

BailwatOo.   jj^^^  t^^^  given  in  satisftwHion;  but,  being  a  collateral  se- 

M'Naxaiu.    curity  only,  the  latter  averment  is  necessary  to  render  the 

plea  good.    Hohnee  v.  BM  is  precisely  in  point] 

Pbh    Cubiam  (a).-^There  must  be  judgment  for  the 
plaintiff. 

(a)  Parke,  B.,  Ro^e,  B.,  PlaU,  B. 


/*^,  5.  HoBEKTs  V.  Tucker. 

A  dedtfadon,  ASSUMPSIT. — ^The  declaration  stated,  that  heretofore, 
£ee^^!^ of  '•^^  ^*  ^^  ^^°8  before  the  making  of  the  promise  of  the 

a  oertain  Society 

for  promotiiig  Uie  employment  of  additional  coiates  in  populooi  places,  in  order  to  provide  a  fond  fcr 
contiibatinff  to  the  maintenance  of  additional  clergymen  in  tliote  pariihet  witliin'the  dioeeeet  of  En^ 
land  and  Wales  moet  requiring  such  aarirtancei  and  that  the  laid  Society  had  made  annual  gianti  in 
pumiance  of  snch  object,  by  quarterly  payments  to  the  seTeral  incumbents,  for  the  use  of  the  stipend- 
laiy  curates  of  such  parishes,  upon  a  proper  application  being  made  to  the  Bociegr  by  the  ineambeBl^ 
through  the  buhop  of  the  diocese,  and  by  him  sanctioned  and  forwarded  to  the  Mtciety,  on  behalf  of 
the  curate,  approyed  by  the  bishop  and  by  him  duly  licenced,  and  that  the  defendant  was  xncnmboit 
for  such  parish,  stated,  that,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would, 
in  case  the  bishop  of  the  diocese  who  should  approre  of  and  duly  licence  him  thereto,  undertake  and 
enter  upon  the  office  of  stipendiary  curate  of  the  parish,  and  perform  the  duties  and  reside  tiier^  the 
defendant  duly  nominated  the  plaintiff  to  the  bishop  as  and  to  be  such  stipendiair  cuimte  of  the 
parish,  for  the  approTal  and  licence  of  Uie  bishop;  and  t^n  promiaed  the  plaintiff  ihat,  in  case  the 
bishop  should  approve  of  and  licence  the  plaintiff  in  that  behsi^  to  accept  d  and  employ  the  plaintiff 
as  such  curate  of  the  polrish,  and,  so  loqg  as  he  should  so  continue  nnder  the  approral  and  licence 
aforesaid,  and  to  reside  in  ^e  parish,  to  allow  and  pay  the  plaintiff  the  whole  income  arisii^  finm 
the  money  in  the  hands  of  the  Goyemors  of  the  Bounty  of  Queen  Anne  in  respect  of  the  curacy,  sad 
to  take  all  necessary  measures  for  payment  of  the  said  annual  srant  from  the  Society  in  eadi  and  eveiy 
year,  by  renewing  the  said  appliciftion  for  and  on  behalf  of  the  plaintiff,  to  wit^  on  ftc.  in  each  fusd 
eyery  year,  according  to  the  rules  and  regulations  of  the  Society,  throng  the  bnhop  of  the  diocese^ 
by  forwarding  the  same  to  the  bishop,  to  be  by  him  sanctioned  and  forwarded  to  the  Society,  and  to 
reoeiye  the  same,  as  long  as  it  should  be  paid,  to  and  for  the  use  of  the  plaintiff  The  dedaxation  d- 
l^ged,  by  way  of  breach,  that  the  defendant  had  not  made  the  proper  i^lioations  to  the  8odely,thr0mh 
the  l^op,  for  the  annual  grants : — JTdd,  that  the  above  agreement  was  within  the  4th  section  of 
the  Statute  of  Frauds,  as  not  being  to  be  performed  within  a  year  fran  the  making  thereof;  and  that 
the  following  document,  signed  by  the  defendant,  was  not  such  a  memorandum  or  note  in  writing  as 
satisfied  the  statute:— "I,  A.  B.,  (the  defendant),  the  perpetnsi  curate  of  St  B.,  of  C,  fn  the 
county  of  E.  and  diocese  of  L.,  nominate  H.  B-,  (the  plaintiff),  to  the  curacy  of  St  B.  aforesaid;  asd 
I  purpose  to  allow  him  ibr  hii  stipend  the  aum  of  701.  per  annum,  granted  by  the  Society  for  Tn- 
moting  the  Employment  of  Additional  Curates  in  Populous  Places,  (so  long  as  it  eontinnes  to  be 
paid),  and  the  whole  interest  of  2600^,  in  the  hands  of  the  Goyemors  of  Queen  Anne's  Bounty, 
appropriatad  to  the  augmentation  of  the  perpetual  curacy  of  St  B." 
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defendant  thereinafter  mentioned,  there  was,  and  from     ^  1B49. 
thence  hitherto  hath  been  and  still  is,  a  certain  Society 
called  the  Society  for  Promoting  the  Employment  of  Addi- 
tional Curates  in  Populous  Places,  which  Society  was  form- 
ed and  instituted  with  the  object  of  increasing  the  means 
of  pastoral  instruction  and  superintendence  possessed  by 
the  Church  of  England,  and  in  order  thereto  to  provide 
a  fund  for  contributing  to  the  maiuitenance  of  additional 
clergymen  in  those  parishes  within  the  several  dioceses  of 
England  and  Wales,  and  where  their  services  were  most 
required,  and  which  Society,  for  the  furtherance  of  the  said 
object,  and  in  pursuance  of  the  purposes  of  its  institution, 
didy  long  before  the  making  of  the  promise  of  the  defend- 
ant thereinafter  mentioned,  make  grants  of  money  towards 
the  maintenance  of  additional  clergymen  in  those  parishes 
and  districts  most  in  need  of  spiritual  assistance,  to  wit, 
by  quarterly  payments  to  the  incumbents  of  such  parishes 
and  districts,  to  and  for  the  use  of  the  stipendiary  curates 
of  such  parishes  and  districts,  upon  a  proper  application 
being  made  to  the  said  Society  by  the  incumbent  of  such 
parish  or  district,  to  wit,  through  the  bishop  of  the  diocese 
in  which  such  parish  or  district  is  situated,  and  by  the 
said  bishop  sanctioned  and  forwarded  to  the  said  Society, 
for  and  on  behalf  of  a  stipendiary  curate  approved  by  the 
said  bishop,  and  by  him  duly  licenced,  and  continue  the 
same  annually,  to  wit,  by  quarterly  payments  in  manner 
aforesaid,  on  such  application  so  made  and  simctioned 
and  forwarded,  or  as  being  renewed  yearly  and  every  year, 
to  wit,  on  the  5th  day  of  April  in  each  and  every  year;  all 
which  premises  the  defendant,  long  before  the  making  the 
promises  thereinafter  mentioned,  or  either  of  them,  well 
knew.     And  whereas  for  divers,  to  wit,  twenty  years  be- 
fore the  making  of  the  promises  thereiziafter  mentioned, 
the  defendant  from  thence  hitherto  has  been  and  still 
is  the  incumbent,  that  is  to  say,  the  perpetual  curate  of 
the  parish  of  St  Botolph's,  Colchester;  and  whereas  there- 
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W49^  tofore,  to  wit,  on  the  1st  day  of  May,  1838,  the  defendant 
did  make  a  proper  application  to  the  said  Society,  on  be- 
half of  the  then  stipendiary  curate  of  St.  Botolph's,  Col- 
chester, for  the  time  being,  who  was  approved  and  duly 
licenced  by  the  bishop  of  the  diocese  in  which  the  said 
parish  is  situated,  through  the  said  bishop,  to  wit^  by  for- 
warding the  same  to  the  said  bishop,  who  then  sanctioned 
the  same,  and  then  forwarded  it  to  the  said  Society;  and 
whereas  the  said  Society,  upon  and  in  pursuance  of  the 
said  application,  did  make  a  grants  to  wit,  of  7<ML,  for  a 
year,  and  did  pay  the  same  to  the  defendant^  to  and  for 
the  use  of  the  said  stipendiary  curate;  and  whereas,  from 
thence  up  to  the  time  of  the  making  of  the  promise  of  the 
defendant  thereinafter  mentioned,  the  defendant  did  r&- 
new  the  said  application  for  and  on  behalf  of  such  curate 
for  the  time  being,  annually,  to  wit,  on  the  5th  of  April 
in  each  and  every  year,  to  wit,  through  the  said  bishop, 
who,  on  each  and  every  of  the  said  times,  sanctioned  such 
application,  and  forwarded  it  to  the  said  Society;  and 
whereas,  upon  and  in  pursuance  of  each  of  the  said  appli- 
cations, the  said  Society  renewed  the  said  grant,  to  wit, 
by  quarterly  payments  of  \7L  10&  each  to  the  defendant, 
to  and  for  the  use  of  such  curate;  and  whereas  thereto- 
fore, to  wit,  on  the  1st  of  September,  1844,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendant, 
would,  in  case  the  bishop  of  the  diocese  in  which  the 
said  parish  was  then  situated,  to  wit,  the  Right  Reverend 
Father  in  God,  Charles  James,  by  divine  permission  Lord 
Bishop  of  London,  who  shotdd  approve  of  and  duly  licence 
him  thereto,  undertake  and  enter  upon  the  office  of  sti- 
pendiary curate  of  the  parish  aforesaid,  and  perform  the 
duties  thereof,  and  reside  in  the  said  parish,  the  defend- 
ant then  duly  nominated  the  plaintiff  to  the  said  bishop, 
and  to  be  such  stipendiary  curate  of  the  said  parish,  for 
the  approval  and  licence  of  the  said  bishop  in  that  behalf 
and  then  promised  the  plaintiff,  in  case  the  said  bishop 
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should  approve  of  and  duly  licence  the  plaintiff  in  that  1849. 
behalf,  to  accept  of  and  employ  the  plaintiff  as  such  curate 
of  the  said  parish;  and  so  long  as  the  plaintiff  should  con- 
tinue such  curate,  under  the  approval  and  licence  aforesaid, 
and  to  reside  in  the  said  parish,  to  allow  and  pay  the 
plaintiff  the  whole  income  arising  from  the  money  in  the 
hands  of  the  Governors  of  the  Bounty  of  Queen  Anne, 
in  respect  of  the  said  perpetual  curacy  of  St  Botolph's 
aforesaid;  and  to  take  all  necessary  measures  for  obtaining 
the  payment  of  the  said  annual  grant  from  the  said  Society 
in  each  and  every  year,  to  wit,  by  renewing  the  said  ap- 
plication for  and  on  behalf  of  the  plaintiff,  as  such  curate, 
to  wit,  on  the  5th  day  of  April  in  each  and  every  year, 
according  to  the  rules  and  regulations  of  the  said  Society, 
through  the  said  bishop  of  the  said  diocese  for  the  time 
being,  in  the  manner  aforesaid,  to  wit,  by  forwarding  the 
same  to  the  said  bishop,  to  be  by  him  sanctioned  and  for- 
warded to  the  said  Society;  and  to  receive  the  same  as 
long  as  it  should  be  paid,  to  and  for  the  use  of  the  plaintiff 
as  such  curate,  and  to  pay  the  same  to  the  plaintiff.  The 
declaration  then  averred,  that  the  said  bishop  did  after- 
wards, to  wit,  on  the  4th  of  October,  1844,  approve  of  and 
duly  licence,  to  wit,  under  his  hand  and  seal  as  such  bishop, 
the  plaintiff  to  become  such  curate  as  aforesaid;  and  that 
he  the  plaintiff  thereupon  confiding  in  the  said  promise 
of  the  defendant,  to  wit,  on  the  24th  of  June,  1844,  did 
enter  upon  and  undertake  the  office  of  stipendiary  curate 
in  the  said  parish,  and  discharge  the  duties  thereof,  and 
from  thence  hitherto  has  and  still  does  discharge  the  said 
duties,  and  did  then  and  from  thence  hitherto  has  and 
still  does  reside  in  the  said  parish :  and  further,  that  al- 
though the  defendant  has  always  allowed  and  paid  to  the 
plaintiff  the  whole  of  the  income  arising  from  the  money  in 
the  hands  of  the  Governors  of  the  Bounty  of  Queen  Anne, 
in  respect  of  the  said  perpetual  curacy  of  St  Botolph^s 
aforesaid;  and  although  the  defendant,  after  the  making 
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1849.  of  his  said  promise,  to  wit,  on  the  6th  of  April,  184i5,  being 
the  time  required  hj  the  rules  and  regulations  of  the  said 
Society,  did  make  application  to  the  said  Society  for  the 
said  grant  in  respect  of  the  year  1845,  according  to  the 
rules  and  regulations  of  the  said  Society,  in  manner  before 
described,  and  did,  upon  and  in  pursuance  of  such  applica- 
tion,receiye  the  said  annual  grant  inrespect  of  the  said  year, 
from  the  said  Society,  and  did  pay  the  same  to  the  plain- 
tiff; yet  the  defendant  did  not,  nor  would,  on  the  5th  of 
April,  1846,  or  at  anytime  during  the  said  last-mentioned 
year,  or  at  any  time  before  or  since,  make  the  proper  ot 
any  application  to  the  said  Society  throu^  the  bishop  of 
thediocese  for  the  time  being,  or  in  any  mannerwhatsoever, 
for  the  said  annual  grant  of  the  said  Society  in  that  behalf, 
in  respect  of  the  years  of  our  Lord  1846  or  1847,  or  either 
of  them,  although  requested  by  the  plaintiff  so  to  do,  to 
wit,  on  &C.,  and  on  divers  others  days  &c.,  but  has  wholly 
neglected  so  to  do,  &c. ;  whereby  and  by  reason  of  which 
said  refusal,  the  said  Society  have  not  renewed  or  con- 
tinued to  pay  the  said  annual  grant  or  any  part  thereof 
for  a  long  space  of  time,  to  wit,  for  two  years  next  pre- 
ceding the  commencement  of  this  action,  as  they  other- 
wise would  have  done,  but  have  suspended  payment  of  the 
same,  and  still  do  suspend  payment,  &c. — Plea,  non  as- 
sumpsit, upon  which  issue  was  joined. 

At  the  trial  of  the  cause,  before  CoUman,  J.,  at  the  last 
Summer  Assizes  for  the  county  of  Essex,  the  following  (acts 
appeared: — ^The  plaintiff  was  the  stipendiary  curate  of  the 
parish  church  of  St  Botolph,  Colchester,  and  the  defendant 
was  the  rector  of  the  parish  of  All  Saints,  and  perpetual 
curate  of  the  parish  of  St  Botolph  above  mentioned  The 
stipend  of  such  curate's  services  had  consisted  of  842. 
a  year  (after  deducting  income  tax),  arising  from  the  aug- 
mentation of  the  vicarage  from  Queen  Anne's  Bounty,  and 
70i  a  year  granted  by  the  Society  for  Promoting  the  Em- 
ployment of  Additional  Curates  in  Populous  Places.    In 
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1844  the  defendant  nominated  the  plaintiff  to  the  curacy  J^^^*  ^ 
of  St  Botolphy  and  at  the  same  time  forwarded  the  follow-  Sobibtb 
ing  nomination  to  the  Bishop  of  London : —  Tv^t. 

'^  I,  William  Marwood  Tucker,  the  perpetual  curate  of  the 
parish  of  St  Botolph,  in  Colchester,  in  the  county  of  Essex 
and  diocese  of  London,  nominate  the  Rev.  Horace  Roberts, 
M.A.,  to  the  curacy  of  St  Botolph  aforesaid;  and  I  purpose 
to  allow  him  for  his  stipend  the  sum  of  702.  per  annum, 
granted  by  the  Society  for  Promoting  the  Employment  of 
Additional  Curates  in  Populous  Places  (so  long  as  it  con- 
tinues to  be  paid),  and  the  whole  interest  of  26002.  in  the 
hands  of  the  Gbvemors  of  Queen  Anne's  Bounty,  appropri- 
ated to  the  augmentation  of  the  perpetual  curacy  of  St  Bo- 
tolph, Colchester.  Mr.  Bioberts  purposes  to  reside  within 
the  parish  of  St.  Botolph,  Colchester. 

"  August  2, 1844.  W.  M.  Tuckbb." 

The  Bishop  of  London  thereupon,  in  the  following  month, 
licenced  the  plaintiff  to  this  curacy.  The  licence  concluded 
in  these  words:  ^'  And  we  do,  by  these  presents,  assign 
unto  you  the  yearly  stipend  of  701,  to  be  paid  quarterly, 
for  serving  the  said  cure,  by  the  Society  for  Promoting  the 
Employment  of  Additional  Curates  in  Populous  Places,  to- 
gether with  the  whole  interest  of  the  money  arising  from 
the  augmentation  of  the  said  vicarage  from  the  Royal  Bounty 
and  out  of  the  Parliamentary  grant,  &c.''  The  plaintiff  at 
that  time  entered  upon  the  duties  of  the  cure.  In  order 
to  obtain  the  annual  grant  of  70L  from  the  Society  above 
referred  to,  the  defendant  had  yearly  to  answer  a  certain 
number  of  questions,  and  to  give  certain  information,  par- 
ticularised in  what  was  called  by  the  Society  *^  A  Renewal 
Paper,"  and  which  the  defendant  had  to  sign,  as  the  per- 
petual curate,  and  forward  to  the  bishop  of  the  diocese, 
and  to  request  him  to  sanction  the  application  for  a  re- 
newal of  the  grant    The  amount  of  the  grant  was  paid 
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1849.  to  the  plaintiff  through  the  hands  of  the  defendant,  the 
grant  being  made  to  the  incumbent,  to  be  paid  by  him  to 
his  curate.  Some  cause  of  difference  having  subsequently 
arisen  between  the  plaintiff  and  the  defendant,  the  latter, 
in  the  year  1846,  refused  to  make  any  further  application 
for  the  renewal  of  the  grant  of  the  Society,  in  consequence 
of  which  the  grant  had  been  suspended. 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
contract  set  out  in  the  declaration  was  a  contract  within 
the  4th  section  of  the  Statute  of  Frauds,  as  being  an  agree- 
ment not  to  be  performed  within  a  year  firom  the  making 
thereof;  and  that  the  nomination  sent  by  the  plaintiff  to 
the  bishop,  which  was  the  only  writing  containing  the  terms 
of  the  contract,  if  any,  did  not  sufficiently  shew  the  con- 
sideration for  such  contract  The  learned  Judge  was  of 
that  opinion,  and  the  plaintiff  was  nonsuited. 

A  rule  nisi  having  been  subsequently  obtained  to  set 
that  verdict  aside,  and  for  a  new  trial. 

Peacock  (with  whom  was  Jf.  Chambers),  now  shewed 
cause. — The  nonsuit  was  right.  The  contract  set  forth  in 
the  declaration  is  clearly  within  the  4th  section  of  the 
Statute  of  Frauds;  and  the  nomination  of  the  plaintiff  is 
not  such  a  note  or  memorandum  as  satisfies  the  requisites 
of  the  statute.  With  respect  to  the  first  point,  it  will  be 
contended  that  the  agreement  might  be  put  an  end  to  be- 
fore the  expiration  of  a  year  firom  the  time  of  its  being 
made,  by  either  party.  But  the  application  was  to  be  re- 
newed in  each  and  every  year,  according  to  the  rules  of  the 
Society,  for  the  payment  of  an  annual  grant.  The  words 
of  the  contract,  therefore,  shew  that  the  parties  clearly  con- 
templated the  continuance  of  the  agreement  beyond  a  year. 
In  Birch  v.  The  Earl  of  Liverpool  (a),  where,  on  the  face  of 
the  written  document,  it  appeared  that  tJie  agreement  was 
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to  continue  for  five  years,  but  it  was  shewn  to  be  the  cus-        1849.  M 
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torn  of  the  trade  that  either  party  might  put  an  end  to  the 
contract  at  any  time,  upon  payment  of  one  year's  hire, 
BayUyy  J.,  said,  "  Assuming  that  the  custom  proved  is  to  be 
considered  as  part  of  the  contract,  still  the  contract  was,  in 
its  terms,  an  agreement  for  five  years,  determinable  by  the 
parties  within  that  period.    It  was,  in  the  very  terms  of 
it,  an  agreement  not  to  be  performed  within  a  year.''    In 
Boydett  y.Drwmmond  (a),  the  same  point  has  been  decided, 
and  also  in  Sweet  v.  Lee  (b).    No  doubt  the  case  of  WeUs  v. 
Horton  (c)  will  be  relied  upon  by  the  plaintiff.     And,  se- 
condly, there  is  no  such  contract  in  writing  as  that  set  out 
in  the  declaration.    There  is  nothing  on  the  face  of  the 
nomination  to  bind  the  defendant    He  is  not  bound  to 
apply  to  the  Society  for  a  voluntary  grant    It  is  a  matter 
purely  lefl  to  his  own  discretion. 

The  Court  then  called  upon 

Sheey  Serjt,  Ogle,  and  Collier,  to  support  the  rule. — This 
is  an  agreement  which  might  have  determined  before  the 
expiration  of  the  year.     There  is  no  time  fixed  for  the 
performance  of  the  contract  on  one  side.    This  case,  there- 
fore, comes  within  that  of  DcmeUan  v.  Read  (d),  which  was 
held  not  to  fall  within  the  Statute  of  Fratlds.    LiMedaie, 
J.,  there  said,  in  delivering  the  judgment  of  the  Court,  "  As 
to  the  contract  not  being  to  be  performed  within  a  year, 
we  think  that,  as  the  contract  was  entirely  executed  on 
one  side  within  a  year,  and  as  it  was  the  intention  of  the 
parties,  founded  on  a  reasonable  expectation,  that  it  should 
be  SO;  the  Statute  of  Frauds  does  not  extend  to  such  a  case/' 
In  case  of  a  parol  sale  of  goods,  it  often  happens  that  they 
are  not  to  be  paid  for  in  full  till  after  the  expiration  of  a 
longer  period  of  time  than  a  year ;  and  surely  the  law  would 

(a)  11  East,  142.  (c)  4  Bing.  40. 

(h)  3M.  <k  a.  462.  (<Q  3  B.  4?  Ad.  899. 
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1849.  not  sanction  a  defence  on  that  gronnd,  when  the  buyer  had 
had  the  full  benefit  of  the  goods  on  his  part  The  cases  on 
this  subject  are  collected  in  the  notes  to  Peter  y.  CompUm^ 
in  Smith's  Leading  Cases,  VoL  1,  p.  142.  But  supposing  the 
case  to  fall  within  the  Statute  of  Frauds,  the  present  written 
document  is  sufficient  The  word  '^  purpose"'  implies  a  pro- 
mise on  the  part  of  the  defendant  One  of  the  intentions 
expressed  by  this  document  is,  that  the  incumbent  will  do 
all  that  is  reqidsite  to  obtain  the  stipend  for  the  curate, 
whose  services  form  the  consideration  for  that  undertaking. 
[Alderson,  R — ^The  plaintiff's  remedy  seems  to  be  under 
the  83rd  section  of  the  1  &  2  Vict  a  106.  At  all  events, 
how  can  we  infer  an  agreement?  The  bishop  appoints  the 
curate,  the  incumbent  nominates  him;  that  is  to  be  seen 
by  this  Act  of  Parliament]  They  also  referred  to  PU- 
kington  v.  Scott  (a). 

Pabke,  R — ^I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  There  are  two  questions  in  the  present  case: 
the  first  is,  whether  the  contract  set  forth  in  the  declara- 
tion is  a  contract  falling  within  the  4th  section  of  the 
Statute  of  Frauds;  the  second  is,  supposing  it  to  be  such 
a  contract,  whether  there  is  any  sufficient  memorandum 
or  note  in  writing  signed  by  the  defendant  I  feel  no 
doubt  whatever  on  the  first  point,  that  the  agreement  set 
out  is  one  which  does  fall  within  the  Statute  of  Frauds; 
and  therefore,  that  a  note  or  memorandum  in  writing  is 
necessary.  The  alleged  agreement  states,  that  in  the  year 
1844,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  (in  case  the  bishop  of  the  diocese 
should  approve  of  and  duly  licence  the  plaintiff^  undertake 
and  enter  upon  the  office  of  stipendiary  curate,  to  perform 
the  duties  of  that  situation,  the  defendant  then  duly  no- 
minated the  plaintiff  to  the  bishop  to  be  such  curate,  for 

(a)  16  M.  A  W.  667. 
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his  approval  and  licence,  and  then  promised  the  plaintifP,  1849. 
in  case  the  bishop  should  approve  of  and  duly  licence  him 
as  such  curate,  and  so  long  as  the  plaintiff  should  continue 
such  curate  under  the  approval  and  licence  aforesaid,  &a, 
to  allow  to  and  pay  the  plaintiff  the  whole  income  arising 
from  the  money  proceeding  from  Queen  Anne's  Bounty 
in  respect  of  the  curacy,  and  to  take  all  necessary  measures 
for  obtaining  the  payment  of  the  said  annual  grant  from 
the  Society  in  each  and  every  year,  to  wit,  by  renewing 
the  application  for  the  plaintiff  as  such  curate,  to  wit,  on 
&C.,  in  each  and  every  year,  according  to  the  rules  of  the 
Society,  in  a  certain  manner,  and  to  receive  the  same  as 
long  as  it  should  be  paid  to  and  for  the  use  of  the  plain- 
tiff as  such  curate,  and  to  pay  the  same  to  the  plaintiff. 
That,  certainly,  is  an  agreement  not  to  be  performed  with- 
in a  year.  It  was  not  contemplated  by  either  party  that  it 
was  to  be  performed  within  that  period.  It  is,  therefore, 
unnecessary  to  consider  the  case  oiD<meUa/a  v.  Read^  which 
was  referred  to  in  the  argument,  as  it  appears  to  me  to 
have  no  application  to  the  present  matter.  I  think,  there- 
fore, that  this  agreement  clearly  required  a  memorandum 
or  note  in  writing,  to  satisfy  the  Statute  of  Frauds. 

Then  comes  the  second  question,  whether  the  nomina- 
tion of  the  plaintiff  by  the  defendant  is  such  a  memoran- 
dum or  note.  It  is  not  necessary  that  there  should  be  an 
actual  agreement  signed  by  the  party  to  be  charged;  any 
acknowledgment  in  writing  so  signed,  that  he  had  entered 
into  such  an  agreement,  would  be  a  sufficient  memorandum 
within  the  statute.  If  this  nomination  had  stated  that 
the  defendant  had  entered  into  such  an  agreement  as  that 
stated  in  the  declaration,  I  think  it  would  have  satisfied 
the  statute.  But  is  there  anything  in  that  document  to 
that  effect  ?  I  think  there  is  not.  The  stat  1  &  2  Vict. 
a  106  (a),  does  not  advance  the  plaintiff's  case  in  any 

(a)  Sect.  81  enacts,  *^  that  eyery  shall  be  made  for  any  licence  for 
bishop,  to  whom  any  application      a  curate  to  serve  for  any  person 
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way.  It  does  not  appear  from  that  Act,  that,  in  order  to 
obtain  the  licence  of  the  bishop,  the  incumbent  should  state 
what  the  terms  of  the  agreement  are  into  which  he  has 
entered  with  the  future  curate.  Neither  does  it  appear  by 
the  Act  to  be  necessary  that  both  sides  should  have  entered 
into  any  agreement  at  alL  If  the  statute  had  contained 
such  a  provision,  it  might  have  made  a  difference;  and  I 
think  that  the  document  in  question  would  have  been  a  suf- 
ficient memorandum  of  it  within  the  Statute  of  Frauds. 
But  this  is  a  mere  nomination  under  the  83rd  section  of  the 
1  &  2  Vict  c  106,  disclosing  the  intention  of  the  incum- 
bent, and  it  is  not  a  declaration  that  he  has  entered  into 
any  contract  with  the  curate.    The  83rd  section  of  the 


not  duly  residing  upon  his  bene- 
fice, shall,  before  he  shall  grant 
such  licence,  require  a  statement 
of  all  the  particulars  by  this  Act 
required  to  be  stated  by  any  per- 
son applying  for  a  licence  for  non- 
residence;  and  in  eyexy  case  in 
which  application  shall  be  made 
to  any  bishop  for  a  licence  for  any 
stipendiary  curate  to  serre  in  any 
benefice,  whether  the  incumbent 
be  resident  or  non-resident,  such 
bishop  shall  also  require  a  declar- 
ation in  writing,  to  be  made  and 
subscribed  by  the  incumbent  and 
the  curate,  to  the  purport  and 
effect  that  the  one  bon&  fide  in- 
tends to  pay,  and  the  other,  bonll 
fide  intends  to  receive  the  whole 
actual  stipend  mentioned  in  such 
statement,  without  any  abatement 
in  respect  of  rent,  or  consideration 
for  the  use  of  the  glebe  house,  and 
without  any  other  deduction  or 
reserration  whatever." 

Sect.  83  enacts,  "that  it  shall 
be  lawful  for  the  bishop  of  the  di- 
ocese, and  he  is  hereby  required. 


subject  to  the  several  provisions 
and  restrictions  in  this  Act  con- 
tained, to  appoint  to  every  curate 
of  a  non-resident  incumbent  such 
stipend  as  is  specified  in  this  Act ; 
and  evexy  licence  to  be  granted  to 
a  stipendiary  curate,  whether  the 
incumbent  of  the  benefice  be  resi- 
dent or  non-resident,  thereon  shall 
specify  the  amount  of  the  stipend 
to  be  paid  to  the  curate ;  and,  in 
case  any  difference  shall  arise  be- 
tween the  incumbent  of  any  bene- 
fice and  his  curate,  touching  such 
stipend,  or  the  payment  thereof, 
or  of  the  arrears  thereof,  the  bi- 
shop, on  complaint  to  him  made, 
may  and  shall  summarily  hear  and 
detennine  the  same,  without  ap- 
peal; and,  in  case  of  wilful  ne- 
glect or  refusal  to  pay  such  sti- 
pend, or  the  arrears  thereof,  he  is 
hereby  empowered  to  enforce  pay- 
ment of  such  stipend,  or  the  ar- 
rears thereof,  by  monition  and  by 
sequestration  of  the  profits  of  such 
benefice." 
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last-mentioned  Act  merely  empowers  the  bishop  of  the  ^  Ifi49. 
diocese  to  appoint  the  curate's  stipend,  as  specified  in 
the  Act,  and  to  enforce  the  payment  thereof  by  monition 
and  sequestration.  The  81st  section  does  not  shew  that 
any  such  contract  is  necessary.  It  therefore  appears  to 
me,  that  the  nomination  which  was  given  in  evidence  was 
not  sufficient  The  effect  of  it  is,  that  the  defendant  ex- 
presses his  intention  to  allow  the  curate  the  sum  therein 
stated,  if  he  should  obtain  it. 

Aldebson,  R — I  am  entirely  of  the  same  opinion.  The 
81st  section  of  the  1  &  2  Vict  c  106,  merely  provides 
against  there  being  any  sub-contract  between  the  incum- 
bent and  the  curate,  with  respect  to  the  payment  of  the 
stipend.  I  think  that  it  does  not  apply  to  the  present 
case.  I  quite  agree  with  my  Brother  Parke,  that  this  is  a 
contr  act  not  to  be  performed  within  a  year,  and  therefore 
that  it  falls  within  the  Statute  of  Frauda  The  case  of  a 
defeasible  contract,  where  the  contract  may  be  defeated  or 
put  an  end  to  within  the  year,  is  not,  for  that  reason,  taken 
out  of  the  operation  of  the  Statute  of  Frauds;  and  for  this 
the  case  of  Birch  v.  The  Earl  of  Liverpool  is  an  authority. 
With  respect  to  the  other  point  in  the  case,  I  am  of  opinion 
that  the  nomination  is  not  a  sufficient  note  or  memorandum. 
The  nomination  is  merely  for  the  guidance  of  the  bishop. 
It  is  a  mere  statement  of  the  incumbent's  intention,  with  a 
view  that  the  bishop  may  duly  licence  the  curate  and  ap- 
point his  proper  salary.  It  is  difficult  to  see  how  it  is  pos- 
sible to  infer,  from  the  language  of  this  document,  that  the 
incumbent  engages  to  do  all  that  is  necessary  in  order  to 
obtain  the  curate's  salary.  If  the  incumbent  obtains  the 
salary,  the  curate  is  to  receive  it  I  therefore  think  that 
this  rule  ought  to  be  discharged. 

RoLFE,  R,  and  Platt,  B.,  concurred. 

Rule  discharged. 
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IN   THE   EXCHEQUER   CHAMBER. 

(In  Error  Jrom  ihe  Court  of  JExchequer). 


p^^  e.  Benson  v.  Duncan. 

A  master  of  a  J-N  this  cose  a  writ  of  eiTor  was  brought  upon  the  judg- 

roiS  moncv°on  ^^^^^  of  the  Court  of  Exchequer  on  demurrer  to  the  sixth 

bottomry,  for  pj^^  to  the  first  count  (a),  and  also  upon  a  bill  of  exceptions. 

the  ship,  acts  The  sccoud  count  was  in  the  ordinary  form,  upon  bills 

Sbe  agcnt^fthe  of  lading,  for  the  non-delivery  at  Liverpool  of  the  plain- 

**^h«efore,  *^^'®  goods,  shipped  at  Pernambuco,  and  to  be  carried  from 

where  the  mas-  thence  to  Liverpool,  and  there  delivered,  "  the  dangers  and 

terof  aship,  da-  . 

maged  by  perils  accidents  of  the  seas  and  navigation  only  excepted."    The 


pothMatod'at^a  defendant  pleaded  non  assumpsit,  with  other  pleas,  of 
ffJ"'*'  ^y  which  it  is  only  necessary  to  notice  the  fourteenth  plea  to 

one  bottomry  ^  ^  x 

bond,  for  neces-  the  second  count,  which  was  as  follows: — ^That,  after  the 

sary  repairs,  the 

ship,  freight,  and  Said  ship  had  Set  sail  and  proceeded  on  her  voyage  from 
wwS  wereSe  Pcmambuco  to  Liverpool  with  the  goods  and  merchandise 
piMntirs^ioods,  Qf  ^Q  plaintiff  on  board  the  said  vessel,  as  in  the  second 

and  the  ship  and  ^  ' 

freight  having     count  mentioned,  and  whilst  she  was  proceeding  on  her 

leaOsed  less 
than  the  sum 

borrowed,  the  plaintiff  was  obliged  to  contribute  towards  the  differences  and  alio  to  pay  his  proper* 
tion  of  the  costs  of  a  suit  instituted  in  the  Court  of  Admiralty  by  the  obligee  of  the  bond: — Hdi^ 
on  error,  in  the  Bzehequer  Chamber,  (affirming  the  judgment  of  the  Court  of  Bxchequer,)  that  the 
plaintiff  mvht  maintain  an  action  agunst  the  owner  of  ue  ship  on  an  implied  promise  to  indemnify 
flim ;  and  msX  a  plea,  stating  that  the  bond  was  executed  by  the  master  without  express  authority  from 
the  defendant,  and  that,  when  the  same  was  executed,  the  cost  of  repairs  exceeded  the  Tahie  of  the 
ship  and  freight,  and,  as  soon  as  the  defendant  had  notice,  he  abandoned  the  ship  and  fiie^t,  and 
nerer  did  ratify  the  act  of  the  master,  was  bad  on  genenil  demurrer. 

Bdd,  also,  that  the  non-delirery  of  the  goods  was  not,  under  the  abore  drcumstancea,  ocosinnw! 
by  "  perils  of  the  seas,"  so  as  to  be  within  the  exception  of  the  bills  of  lading. 

Also,  that  a  plea  to  a  count  on  the  bills  of  lading,  stating  the  hypothecation  of  the  ship,  freight,  and 
cargo  for  repairs,  that  a  prudent  owner  would  not  have  repaired,  that  the  master  acted  without  sotbo- 
rity  and  the  owner  never  ratified  his  act,  and  that  the  ship  and  fiug^t  were  of  less  value  than  the 
amount  mentioned  in  the  bottomry  bond,  whereby  it  was  out  of  the  power  of  the  defendant  to  deIiT«r 
thegoods,  was  bad  after  verdict 

Where  an  immaterial  issue  is  found  for  the  plaintiff,  he  is  entitled  to  judgment,  if  the  dedantioo 
be  good  and  the  plea  bad. 

{a)  See  the  count  and  plea,  1  Exch,  537. 
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voyage  with  the  said  goods  and  merchandise  so  on  board        1849. 
thereof,  to  wit,  on  &a,  the  said  ship  struck  upon  a  certain 
reef^  and  upon  a  certain  bank  in  the  high  seas,  by  which 
several  premises  the  said  ship  became  and  was  greatly 
injured  and  damaged;  and  therefore,  and  in  consequence 
of  the  said  injury  and  damage  so  sustained,  it  became  and 
was  proper  and  necessary,  and  it  was  then  deemed  to  be 
proper  and  necessary,  by  the  said  L.  Smith,  he  then  being 
master  of  the  said  ship,  to  put  back  and  sail  back  to 
Pemambuco,  and  to  haye  the  said  injury  and  damage 
examined,  and  in  case  it  should  be  advisable  and  prudent 
so  to  do,  to  have  the  said  ship  repaired,  in  order  that  after 
such  repairs  the  said  ship,  with  the  goods  and  merchan- 
dise of  the  plaintiff  so  on  board  thereof  as  aforesaid,  might 
resume  her  said  voyage;  and  the  said  ship  did  thereupon 
then,  to  wit,  on  &a,  put  back  and  sail  back  again  to  Per^ 
nambuco,  and  the  goods  and  merchandise  of  the  plaintiff 
were  then,  to  wit,  on  &a,  necessarily  unloaded  and  taken 
out  of  the  said  ship,  and  the  said  injury  and  damage  then 
and  there  examined.     And  the  defendant  says,  that  in 
fact  the  said  injury  and  damage  could  not  be  repaired  so 
as  to  enable  the  said  ship  to  proceed  to  Liverpool  with 
the  said  goods,  except  at  a  cost,  to  wit,  71322.  Sa.  ScL,  and 
exceeding  what  would  be  the  value  of  the  said  ship  after 
repair,  on  her  arrival  at  Liverpool,  and  the  amount  of  all 
the  freight  which  she  could  earn  on  the  said  voyage,  in  case 
she  should,  when  so  repaired,  thereupon  resume  the  said 
voyage,  and  should  safely  arrive  at  Liverpool  with  all 
her  cargo  on  board.     [And  the  defendant  avers,  that  no 
prudent  owner  would  have  incurred  the  said  expense  of 
repairing  the  said  ship  at  Pemambuco  aforesaid.]     And 
the  defendant  further  says,  that  the  said  master,  to  wit, 
on  &C.,  did,  [as  to  the  interest  of  the  defendant,  impru- 
dently] cause  the  said  repairs  to  be  made  at  Pemambuco 
aforesaid,  and  in  so  doing  did  thereby  incur  the  said 
expense,  exceeding  the  value  of  the  said  ship,  and  the 
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2^^      amount  of  the  said  freight  as  aforesaid;  and  the  said  re- 
pairs were  then,  to  wit,  on  &a,  made  by  and  under  the 
direction  and  authority  of  the  said  master,  and  the  costs 
and  expenses  then  incurred  at  Pemambuco,  in  and  about 
the  repairing  the  said  damage  and  injury,  and  in  and 
about  providing  the  necessary  stores  and  provisions  for 
the  supply  of  the  said  ship  and  the  crew  thereof,  and  in 
and  about  making  and  disbursing  the  other  payments  and 
disbursements  then  made  and  disbursed  by  the  said  master 
at  Pemambuco  aforesaid,  in  order  to  have  the  said  repairs 
effected,  and  to  enable  the  said  ship  to  resume  and  com- 
plete the  said  voyage  in  which  she  was  then  engaged,  that 
is  to  say,  from  Pemambuco  to  Liverpool,  amounted  in  the 
whole  to  a  large  sum,  to  wit,  7132^  Ss.  8d,  and  exceeded 
the  value  of  the  said  ship   and  the  amount  of  the  said 
freight    (The  plea  then  averred,  in  the  same  terms  as  the 
first  count  (a),  the  execution  of  the  bottomry  bond,  and 
that  M'Calmont  &  Co.  lent  the  master  71322.  3&  8d, 
which  sum  was  applied  by  him  in  paying  the  expenses 
so  incurred  at  Pemambuco).     [And  the  defendant  further 
says,  that  in  respect  of  all  the  aforesaid  premises  touching 
the  incurring  of  the  said  expenses,  and  the  making  of  the 
said  bond,  the  said  master  acted  without  any  authority 
whatever  from  the  defendant,  and  that  the  defendant 
never  did  ratify  or  confirm  any  or  either  of  the  said  acts 
of  the  master.]     And  the  defendant  in  fact  says,  that 
afterwards,  to  wit,  on  &a,  the  said  ship  resumed  and  again 
proceeded  on  her  said  voyage,  and  with  the  said  goods 
and  merchandise  of  the  plaintiff  reloaded  therein,  to  wit, 
on  &a,  arrived  at  Liverpool  aforesaid.    And  the  defend- 
ant further  says,  that  the  said  L.  Smith  did  not,  nor  did 
the  defendant,  nor  the  said  W.  Benson,  nor  did  any  or 
either  of  them,  nor  any  one  for  them  or  in  their  behalf,  at 
or  before  the  expiration  of  twenty  days  after  the  arrival 

(a)  See  1  Exch.  538. 
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of  the  said  ship  at  Liverpool  aforesaid,  or  at  any  other  time,        1849. 
pay  to  the  said  M'Calmont  &  Co.,  or  to  any  one  on  their 
behalf,  the  said  sum  of  85582.  12&  4d,,  according  to  the 
tenor  and  effect  of  the  said  bond;  whereupon  the  said 
M^Calmont  &  Co.,  in  due  form  of  law,  to  wit,  on  &c.,  took 
proceedings  and  made  suit  in  the  Court  of  Admiralty  in 
England  against  the  said  ship,  her  freight  and  cargo,  to  re- 
cover payment  of  the  said  sum  of  money,  and  such  pro- 
ceedings were  thereupon  had  in  the  said  Court;  that  the 
plaintiff  was  obliged  to  and  did,  in  order  to  obtain  his 
said  goods,  give  bail,  according  to  the  practice  of  the 
said  Court,  in  a  sum  of  money,  to  wit,  3000Z.,  to  answer 
the  said  suit  so  far  as  regarded  the  said  goods,  to  abide  the 
hearing  thereof,  and  pay  what  should  be  adjudged,  with  ex- 
penses; and  such  further  proceedings  were  also  then  had 
in  the  said  suit  in  the  said  Court,  that  the  said  Court,  by 
its  decree  in  that  behalf,  pronounced  for  the  force  and  va- 
lidity of  the  said  bottomry  bond,  so  far  as  regarded  the 
said  gooda    Averments,  that,  after  such  giving  of  bail, 
and  before  the  pronouncing  of  the  said  decree,  to  wit,  on 
&a,  the  plaintiff  obtained  possession  of  his  said  goods;  that 
the  value  of  the  said  ship,  and  of  her  freight  and  her 
tackle,  apparel,  furniture,  and  appurtenances,  then  amount- 
ed in  the  whole  to  a  less  sum  than  the  said  sum  of  85582. 
12&  4<2L  in  the  said  bond  mentioned,  to  wit,  to  the  sum  of 
3191Z.  Ss.  ScLy  and  no  more,  and  which  sum  alone  was  re- 
alised to  the  said  M'Calmont  &  Co.  out  of  and  in  respect 
of  the  said  sum  of  8558Z.  128.  4c2.;  whereby,  and  by  reason 
of  which  said  several  premises,  a  large  sum,  to  wit,  the  sum 
of  10,OOOZ.,  remained  and  was  due  and  unpaid  to  the  said 
M'Calmont  &  Co.;  [whereby  and  by  reason  of  the  said  pre- 
mises, it  was  out  of  the  power  of  the  defendant,  and  the 
defendant  then  became  and  was  unable  to  deliver  or  cause 
to  be  delivered  to  the  plaintiff  his  said  goods  and  mer- 
chandises, according  to  the  said  several  promises  of  the 
defendant  in  the  said  second  count  mentioned;  that  the 
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1849.  said  goods  and  merchandise  of  the  plaintiff  were  not  nor 
was  any  of  them,  to  wit,  at  any  time  after  the  resuming  of 
the  said  Yoyage  to  Liverpool,  within  the  custody,  power, 
or  control  of  the  defendant,  so  that  he  could  deliver  or 
cause  to  be  delivered  the  same  to  the  plaintiff,  according 
to  the  promises  of  the  defendant  in  the  said  second  count 
mentioned.]    Verification. 

Replication. — ^The  plaintiff  says,  that,  admitting  that 
after  the  said  ship  had  set  sail  and  proceeded  on  her  said 
voyage  from  Permambuco  to  Liverpool  with  the  goods  and 
merchandise  of  the  plaintiff  so  on  board  the  said  vessel,  as 
in  the  said  second  count  mentioned,  and  whilst  she  was 
proceeding  on  her  said  voyage  with  the  said  goods  and 
merchandise  so  on  board  thereof,  to  wit^  on  &c.,  the  said 
ship  struck  upon  a  certain  reef,  and  upon  a  certain  bank 
in  the  high  seas,  &c.  (The  replication  then  proceeded  to 
admit  in  terms  every  allegation  in  the  plea,  except  those 
within  brackets).  Nevertheless,  for  replication  to  the  said 
plea  the  plaintiff  says,  that  the  defendant,  of  bis  own 
wrong,  and  without  the  cause  in  the  said  plea  allied, 
broke  his  promises  In  the  second  count  mentioned,  modo 
et  form&.     Upon  which  issue  was  joined. 

The  issues  were  tried  before  PoUocky  C.  R,  at  the  Lon- 
don Sittings  after  last  Michaelmas  Term,  when  the  said 
J.  Duncan,  in  support  of  the  first  issue,  gave  in  evidence 
the  following  facts,  which  were  thus  set  forth  in  the  bill 
of  exceptions: — ^In  June,  1839,  the  said  T.  Renson's  ship 
"  Lord  Cochrane,''  of  which  L.  Smith  was  master,  and 
employed  by  the  said  T.  Renson  as  such  for  a  voyage  from 
Pemambuco  to  Liverpool,  with  cargo,  lay  at  Pemambuco 
to  take  in  the  same;  and  the  said  J.  Duncan  by  his  agents 
in  that  behalf  shipped  on  board  the  said  ship,  on  freight 
for  conveyance  fit)m  Pemambuco  to  Liverpool,  divers  goods 
of  the  value  of  24302.,  for  which  bills  of  lading  were  signed 
by  L.  Smith,  being  such  master  as  aforesaid,  for  the  de- 
livery of  the  said  goods  at  Liverpool,  the  dangers  and 
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accidents  of  the  seas  and  navigation  only  excepted.    The        1849. 
ship,  having  completed  her  cargo,  set  sail  on  her  voyage 
to  Liverpool  on  the  29th  of  June,  1839,  and  whilst  pro- 
ceeding out  of  the  harbour  of  Pemambuco  in  the  course 
of  the  voyage,  struck  on  a  rock,  and  was  thereby  so  much 
damaged  that  it  became  necessary  that  she  should  put 
back  to  Pemambuco,  which  she  accordingly  did,  under 
the  command  of  the  said  master.    Pemambuco  is  so  dis- 
tant a  place  that  no  communication  could  be  made  from 
thence  by  the  master  to  the  said  T.  Benson.     Pemam- 
buco is  a  place  very  inconvenient  and  expensive  for  the 
repair  of  ships;  and,  on  the  return  of  the  vessel  to  Per^ 
nambuco,  several  surveys  were  held,  agreeably  to  which 
she  was  hove  down,  for  which  purpose  it  was  necessary 
to  unload  the  cargo;  and  the  cargo  was  unloaded,  and 
the  vessel  hove  down  and  repaired,  and  the  cargo  re^ 
loaded,  under  the  direction  of  the  master.    The  surveys  so 
made  did  not  disclose  the  amount  of  the  expense  or  any 
estimate  of  the  expense  which  would  be  incurred  in 
making  the  repairs;  and  the  expense  of  the  repairs  and 
of  the  unloading  and  reloading  and  otherwise  relating  to 
the  cargo,  in  fact  amounted  to  7132L  3^.  8cL;  and  the 
ship  could  not  have  proceeded  to  England  without  the 
said  repairs  and  expenditure.    In  order  to  raise  money  to 
meet  the  said  expenses  and  repairs,  all  due  means  were 
taken  at  Pemambuco  to  obtain  money  from  persons  on 
loan,  by  bottomry  and  otherwise;  and  no  money  could 
be  obtained  until  M'Calmont  &  Co.  consented  to  advance 
the  requisite  amount  on  bottomry;  and  accordingly  the 
master,  on  the  6th  of  January,  1840,  at  Pemambuco,  exe- 
cuted a  bottomry  bond  to  M'Calmont  &  Co.  charging  the 
said  ship,  freight,  and  cargo,  including  the  goods  of  the 
plaintiff,  as  alleged  in  the  first  count,  with  the  said  sum 
of  71322b  38.  8d,  and  202.  per  cent,  bottomry  premium 
on  that  sum,  which  sum  was  reasonable;  and  the  said 
repairs  were  executed  and  the  said  expenses  discharged 
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id4d.  before  the  vessel  left  Pemambuco,  and  the  said  bond  was 
given  by  the  said  L.  Smith  in  his  character  of  master,  and 
without  any  authority  except  that  which  he  derived  from 
his  capacity  of  master.  The  amount  of  freight  made  pay- 
able by  the  bills  of  lading,  and  which  the  ship  could  make 
on  the  voyage  home,  was  2150L;  and  the  ship,  having 
the  cargo  on  board,  sailed  from  Pemambuco  on  the  6th 
of  January,  1840,  for  Liverpool,  and  arrived  there  with 
her  cargo  on  board,  including  the  plaintiff's  goods,  on  the 
19th  of  March,  1840.  T.  Benson,  the  defendant  in  this  suit, 
was,  during  all  the  times  aforesaid,  residing  in  London, 
and  he  had  insured  the  ship  in  the  several  offices  described 
in  the  notice  hereinafter  mentioned.  The  defendant^  on 
the  30th  of  December,  1839,  was  shewn  a  letter  which 
had  been  received  the  previous  day,  and  which  contained 
as  follows: — "  Pemambuco,  14th  November,  1839.  The 
*  Lord  Cochrane's '  expenses  are  likely  to  exceed  5000L, 
with  commission,  discharging  and  reloading  cargo,  &c." 
The  defendant,  on  the  same  day,  gave  the  following  notice 
to  his  several  underwriters.  (The  bill  of  exceptions  here 
set  out  a  notice  by  the  defendant  that  he  abandoned  the 
ship  and  freight  to  the  respective  insurers,  according  to 
their  respective  rights).  The  defendant  did  not  aftierwards 
interfere  in  any  way  in  respect  of  either  ship,  freight,  or 
goods,  nor  has  he  received  any  benefit  in  respect  of  either, 
except  what  he  has  received  from  the  underwriters  on  the 
ship;  and  did  not  ratify  the  giving  of  the  bottomry  bond. 
Immediately  on  the  arrival  of  the  ship  at  Liverpool,  and 
before  the  expiration  of  the  time  for  payment,  the  ship, 
together  with  her  freight  and  cargo,  were,  according  to 
the  practice  of  the  Admiralty  Court,  attached  by  warrant 
of  that  Court  at  the  suit  of  M'Calmont  &  Co.,  the  obli- 
gees of  the  bottomry  bond.  The  plaintiff,  in  order  to  ob- 
tain his  goods,  was  obliged  to  give  bond  in  the  Admiralty 
Court  to  answer  the  suit  in  respect  of  them,  and  he  obtain- 
ed them  on  or  about  the  31  st  of  May,  1840.     (The  bill  of 
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exceptions  here  set  out  a  letter  addressed  to  T.  Benson,      ^J^^ 
stating  that  M*Calinont  &  Co.  proposed  to  give  up  the 
cargo  on  the  consignees  depositing  in  their  hands  a  sum 
equal  to  their  supposed  liability  in   the  first  instance 
to  the  holders  of  the  bond,  and  requesting  to  know  the 
owner's  intentions;  also  the  reply  of  T.  Benson,  stating 
that  he  had  abandoned  the  ship  and  freight  to  the  under- 
writers):— ^That  proceedings  according  to  law  were  had  in 
the  Court  of  Admiralty  at  the  suit  of  M'Calmont  &  Co. 
against  the  ship,  freight,  and  cargo,  to  enforce  payment  of 
the  bottomry  bond.     That  a  decree  was  made  in  that  suit 
in  the  year  1840,  establishing  the  validity  of  the  bottomry 
bond  against  the  said  ship  and  freight;  and  that  another 
decree  was  made  in  that  suit  on  the  21st  of  June,  1844, 
establishing  the  validity  of  the  bond  against  the  said  cargo. 
That  the  said  ship  was  sold,  and  the  freight  collected  un* 
der  the  process  of  the  Court  of  Admiralty,  and  paid  over 
to  M'Calmont  &  Co.  in  the  summer  of  1840;  and  that  the 
plaintiff  was,  by  reason  of  the  said  proceedings  on  the  said 
bond  in  the  Court  of  Admiralty,  on  the  6th  of  January, 
1845,  obliged  to  pay  and  paid  9362.  Bs.  5d,  for  the  propor- 
tion (applicable  to  the  value  of  his  goods)  of  the  balance 
of  the  bottomry  bond,  and  44Z.  12«.  5d,y  his  proportion  of 
M'Calmont  &  Co.'8  costs  in  the  Admiralty.     That  the  said 
master  died  on  the  14th  of  December,  1840.     The  plaintiff 
further  gave  in  evidence  the  surveys  made  at  Pemambuco 
upon  the  said  ship,  and  accounts  of  the  nature  and  amount 
of  the  said  repairs  and  expenditure. 

The  defendant  offered  evidence,  shewing  that  the  ship, 
when  sold  at  Liverpool  under  the  said  authority  of  the  Ad- 
miraltj  Court,  on  the  15th  of  July,  1840,  was  sold  at  her 
full  value,  being  16752. 

A  verdict  was  entered,  by  consent,  for  the  defendant,  on 
the  issue  of  non  assumpsit  to  the  first  count;  and  as  to  the 
second  count,  the  defendant's  counsel  submitted  that  the 
said  evidence  proved  the  issue  joined  upon  the  replication 

vol-    III.  UU  BXCH. 
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}^^  to  the  fourteenth  plea.  Whereupon  the  Lord  Chief  Baroa 
directed  the  jury,  that,  assuming  the  said  evidence  to  be 
true,  the  master,  under  the  circumstances,  had  implied  au- 
thority, in  his  character  of  master,  to  cause  the  repairs  in 
question  to  be  done,  as  against  the  present  defendant,  the 
owner  of  the  ship;  and  that  the  master,  under  the  circum- 
stances, had  implied  authority,  in  his  character  of  master, 
to  execute  the  bond  in  question,  as  against  the  present  de- 
fendant, the  owner  of  the  ship ;  and  that,  in  his  opinion, 
the  defendant  had  failed  to  prove  the  issue  joined  upon 
the  replication  to  the  fourteenth  plea,  subject  to  the  ques- 
tion of  fact  raised  by  the  allegation  in  the  said  fourteenth 
plea,  that  no  prudentowner  of  the  said  ship  wotdd  have  in- 
curred the  said  expenseof  repairing  the  said  ship  atPemam- 
buco  aforesaid;  which  question  of  fact  alone  he  left  to  the 
jury,  with  his  said  opinion  and  direction  thereupon.  Where- 
upon the  defendants  counsel  did  then  and  there  except  to 
the  aforesaid  opinion  and  direction.  All  the  other  issues 
were  found  for  the  plaintiff  below,  and  judgment  having 
been  signed  for  him,  the  present  writ  of  error  was  brought, 
and  was  argued  the  1st  of  December,  1848  (a),  by 

Sir  F,  Kelly,  for  the  plaintiff  in  error. — ^The  argument  in 
respect  of  the  first  count  and  sixth  plea  was  the  same  in  sub- 
stance as  that  in  the  Court  below.  As  to  the  second  count, 
it  was  contended  that  the  facts  stated  in  the  fourteenth 
plea,  and  admitted  by  the  replication,  excused  the  non- 
delivery of  the  goods;  and  further,  that  the  loss  arose  from 
dangers  of  the  seas,  and  was  within  the  exception  in  the 
bills  of  lading;  consequently  the  issue  raised  by  the  repU- 
cation  was  immaterial,  and  the  defendant  was  entitled  to 
judgment  non  obstante  veredicto,  or  a  repleader  should  be 
awarded. 


(a)  Before  PattesoUy  J.,  OoU-      Cresswdl,  J.,  BrU^  J.,  and  WU- 
ridge^  J.,  Mavky  J.,  Wightman,  J.,      liamij  J. 
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Martin  argued  for  the  defendant  in  error,  and  relied,  as  1849. 
to  the  first  point,  on  the  judgment  of  the  Court  below. 
With  respect  to  the  second  point,  he  cited  the  following 
authorities :  Spence  v.  Chodwick  (a),  Richardson  v.  Nourae  (6), 
YaUs  V.  Hall  (c).  As  to  the  effect  of  the  alleged  imma- 
terial issue,  he  cited  Negden  v.  MitcheU(d)y  Owynne  v.  Bur- 
nM{e). 

Sir  F,  Keliy,  in  reply,  cited  Regina  v.  The  Oovemora  of 
Darlington  School  (/). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. — In  this  case,  the  plaintiff  in  error  (Ben- 
son) was  owner  of  the  ship  "Lord  Cochrane,''  and  the  defend- 
ant in  error  (Duncan)  was  owner  of  the  cargo  on  board  that 
ship.  The  ship  sailed  from  Pernambuco,  struck  upon  a 
reef,  and  put  back  to  repair.  The  expenses  were  very  heavy, 
and  the  master  borrowed  money  on  bottomry,  hypothecat- 
ing both  ship  and  cargo.  The  ship  ultimately  arrived  in 
England  with  the  cargo,  and,  upon  proceedings  taken  in 
the  Court  of  Admiralty,  Duncan  was  obliged  to  pay  a  large 
sum  of  money  in  order  to  obtain  his  cargo.  He  thereupon 
brought  this  action  against  Benson.  The  first  count  of  the 
declaration  is  founded  upon  a  supposed  implied  indemnity, 
to  which  there  are  several  pleas.  To  the  sixth  plea  the 
plaintiff  below  demurred,  and  judgment  was  given  in  his 
favour  in  the  Court  of  Exchequer;  but  as,  on  the  trial  of 
the  cause,  a  verdict  was  found,  by  consent,  for  the  defend- 
ant, on  the  plea  of  non  assumpsit  to  the  first  count,  the 
judgment  on  the  demurrer  would  have  become  unimport- 
ant, except  in  regard  to  the  costs,  but  that  it  involves  some 

(a)  10  Q.  B.  617,  {d)  7  M.  <b  W.  612. 

(6)  3  B.  <fe  Aid.  237.  («)   6  Bing.  K.  G.  453. 

{e)  1  T.  R.  73.  (/)  6  Q.  B.  682. 
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1849.  points  of  law  which  are  raised  on  the  second  count.  The 
second  count  is  for  not  delivering  the  goods  under  the  bills 
of  lading,  containing  the  usual  exception  of  "perils  of  the 
seas." 

To  this  count  there  are  many  pleas,  on  which  yarious 
issues  have  arisen,  and  all  of  them  have  been  found  for  the 
plaintiff  below  (Duncan).  The  issue  on  the  fourteenth  plea 
is  that  on  which  the  present  questions  arise,  the  defend- 
ant below  (Benson)  having  tendered  a  bill  of  exceptions  to 
the  direction  of  the  learned  Judge  in  respect  of  that  issue. 
The  questions  raised  by  the  bill  of  exceptions  are,  whe- 
ther the  master,  under  the  circumstances,  had  implied  au- 
thority, in  his  character  of  master,  to  order  the  repairs  to 
be  done,  as  against  the  owner  of  the  ship;  and  secondly, 
whether  he  had  implied  authority  to  execute  the  bottomry 
bond,  as  against  the  owner  of  the  ship. 

Upon  the  argument  before  us  it  was  further  contended, 
that  the  loss  to  the  owner  of  the  cargo  arose  from  perils  of 
the  seas,  and  was  within  the  exception  of  the  bill  of  lading, 
and  therefore  no  action  would  lie  against  the  owner  of 
the  ship  for  not  delivering  the  gooda  This  point  does  not 
distinctly  appear  upon  the  bill  of  exceptions;  but  perhaps 
it  is  raised  by  the  pleadings,  and  may  therefore  be  open  to 
the  plaintiff  in  error. 

For  the  plaintiff  in  error  it  was  contended,  that,  what- 
ever authority  the  master  might  have  to  bind  the  ship  by 
bottomry  bond,  as  against  the  owner  of  the  ship,  and  to 
bind  the  goods,  as  against  the  owner  of  the  goods,  such 
authority  was  separate  and  distinct  as  to  each,  and  what 
ever  he  did  must  be  taken  to  have  been  done  as  the  agent 
for  each  separately,  and  for  their  separate  benefit;  but  that 
he  had  no  authority  to  bind  the  goods  for  the  repairs  of 
the  ship,  so  as  to  make  the  owner  of  the  ship  answerable 
for  the  consequences. 

The  celebrated  case  of  The  Oratitudine  (a)  was  relied  on 

(a)  3  Rob.  240. 
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to  establish  this  proposition, — that,  in  hypothecating  the      ^  1849. 
cargo,  the  master  acts  as  a  sort  of  supercargo  for  the  bene- 
fit  of  the  owner  of  the  cargo,  and  that,  in  hypothecating 
both  the  ship  and  the  cargo  by  one  instrument,  he  cannot 
bind  the  owner  of  the  ship  beyond  the  value  of  the  ship, 
and  must  be  considered,  as  to  any  sums  beyond  the  value, 
as  the  mere  agent  of  the  owner  of  the  cargo.     That  case 
was  explained,  as  we  think,  most  satisfactorily,  by  the 
judgment  of  the  Court  of  Exchequer  upon  the  demurrer  to 
the  sixth  plea  to  the  first  count  in  this  case  (a) ;  and  we 
agree  entirely  in  that  judgment.     The  case  of  The  Orati- 
tudine  dealt  only  with  the  authority  of  the  master  in  re- 
spect of  binding  the  cargo  to  the  lender  of  the  money;  it 
determined  nothing  as  to  the  relative  rights  of  the  owners 
of  the  ship  and  cargo  inter  se,  and  any  expressions  there 
used  by  Lord  StoweUy  which  might  at  first  sight  appear  to 
have  such  a  meaning,  will  be  found,  on  examination,  to  be 
illustrative  only,  and  not  even  professing  to  decide  on  any 
such  relative  rights. 

In  ordering  the  repairs  of  the  ship,  the  master  acts  ex- 
clusively as  agent  of  the  owner  of  the  ship.  No  other  per- 
son but  the  owner  of  the  ship,  or  his  agent,  can  have  any 
authority  to  order  the  repairs.  The  owner  of  the  cargo  can- 
not insist  on  such  repairs  being  made,  for  the  ship-owner 
is  absolved  from  his  contract  to  carry,  if  prevented  by  the 
perils  of  the  seas,  and  he  is  bound  by  it  if  prevented  by 
inherent  defects  in  the  ship;  in  either  case,  if  he  does  re- 
pair, he  does  so  for  the  sake  of  earning  freight,  which  the 
master  is  bound  to  enable  him  to  do  if  he  can.  Being,  then, 
the  agent  of  the  ship-owner  in  ordering  the  repairs,  how 
can  he  be  the  agent  of  any  one  else  in  borrowing  money  to 
pay  for  those  repairs?  If,  in  order  to  borrow  that  money, 
he  is  obliged  to  pledge,  not  only  the  ship,  but  the  cargo,  he, 
in  effect,  borrows  money  on  the  cargo  for  the  benefit  of  the 

(a)  1  Excli.  537. 
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eliip-ovaer,  just  as  much  as  he  would  have  done  had  he 
sold  a  part  of  the  cargo  to  raise  the  necessaiy  funds;  in 
which  case  it  is  not  doubted  that  the  ship-owner  most  hare 
indemnified  the  owner  of  the  cargo.  Certwily  the  master 
could  not,  by  any  bottomry  bond,  pledge  the  ship-owner  to 
the  lender  of  the  money  beyond  the  value  of  the  ship.  By 
snch  a  bond  he  gives  a  remedy  in  rem  only,  and  not  a  per- 
sonal remedy  against  the  ship-owner.  But  that  circum- 
stance in  no  way  affects  the  rights  of  the  owner  of  the 
cargo,  as  against  the  ship-owner. 

For  these  reasons  we  are  of  opinion,  that  the  judgment 
of  the  Court  of  Exchequer  on  the  demurrer  is  quite  right, 
and  that  the  exceptions  taken  to  the  direction  of  the 
learned  Judge,  which  involved  the  same  point,  cannot  be 
Bustuned.  It  remuns  to  be  considered  whether  the  non- 
delivery of  the  goods  by  the  plaintiff  in  error  to  the  defend- 
ant in  error  was  occasioned,  mediately  or  immediately,  by 
the  perils  of  the  seas,  so  as  to  be  within  the  exception 
in  the  bills  of  lading.  And  we  think  that  it  was  not; — 
not  immediately,  most  undoubtedly,  for  the  goods  ar- 
rived at  their  destination,  and  freight  was  earned  by  the 
ship-owner;  nor  mediately,  for  although  the  occasion  for 
repairs  arose  from  the  perils  of  the  seas,  yet  there  was 
no  obligation  on  the  ship-owner,  as  between  him  and  the 
owner  of  the  cai^,  to  do  those  repairs;  and  if  he  chose 
to  do  them  through  his  agent,  the  master,  acting  (as  the 
jury  have  found)  as  a  prudent  uninsured  owner  would 
have  done,  he  voluntarily  incurred  the  expense  of  sacit 
repairs  for  his  own  benefit,  and  in  pledging  the  cargo  to 
obtain  money  to  defray  that  expense,  voluntarily  put  it 
oat  of  his  power  to  deliver  the  cargo,  unless  he  paid  so 
much  to  the  lender  of  the  money  as  would  release  the 
cargo  from  the  liability  which  he  had  imposed  upon  iL 
His  inability  to  deliver  the  cargo  arose  from  his  vcduntaiy 
act  in  pledging  it  for  his  own  benefit, — not  even  mediately 
from  the  perils  of  the  seas:  since  he  might  have  removed 
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that  inability  by  payment  of  the  money  for  which  the      ^849. 
cargo  was  pledged,  and  which  was,  in  truth,  his  debt  as 
between  him  and  the  owner  of  the  cargo.    If  the  goods 
had  been  sold  abroad,  in  order  to  raise  money  to  repair 
the  ship,  and  so  had  never  arriyed  at  their  destination,  the 
ship-owner  could  not  possibly  have  delivered  them,  and 
might  have  some  ground  for  saying  that  he  was  prevented 
from  doing  so  mediately,  by  perils  of  the  seas;  but  they 
did  arrive,  and  they  might  have  been  delivered  if  the 
ship-owner  had  paid  the  debt  with  which  he  had  charged 
them;  and,  therefore,  it  seems  to  us  that  their  non-delivery 
must  be  treated  as  occasioned  by  his  act,  or  rather  his  de- 
fault, and  nothing  else.    But  it  is  said  further,  that  the  issue 
found  for  the  plaintiff,  arising  out  of  the  fourteenth  plea^ 
was  immaterial;  therefore  that  he  cannot  have  judgment. 
Assuming,  for  the  sake  of  argument, — though  we  do  not 
think  that  it  was  so, — ^that  such  issue  was  immaterial,  yet, 
being  found  for  the  plaintiff,  he  must  have  judgment  if 
the  declaration  be  good,  and  if  the  plea  be  not  good.    For 
the  reasons  already  given,  we  think  the  second  count  of 
the  declaration  is  good,  inasmuch  as  it  shews  a  non-de- 
livery of  the  cargo,  and  that  such  non-delivery  was  not 
occasioned  by  anything  contained  in  the  exception  in  the 
bills  of  lading;  and,  for  the  same  reasons,  we  think  that 
the  fourteenth  plea  is  bad,  being  in  substance  the  same 
attempted  defence  which  is  set  up  by  the  sixth  plea  to 
the  first  count,  which  the  Court  of  Exchequer  has  decided 
to  be  bad,  and  in  which   decision  we  entirely  concur. 
Upon  the  whole,  therefore,  we  are  of  opinion  that  judg- 
ment must  be  given  for  the  defendant  in  error,  and  the 
judgment  below  must  be  affirmed. 

Judgment  for  the  defendant  in  error,  upon 
the  bill  of  exceptions;  and  the  judgment 
of  the  Court  below  upon  demurrer  af- 
firmed. 


^xt^tnutt  Heporta. 
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Haldakb  v.  Beacclekk. 


Where  »  de-  X  HIS  w&B  a  rule  calling  on  the  plaintiff  to  sher  cause 

•d  ■  ruls  br  s  yfhy  the  trial  of  this  cause,  and  all  subsequent  proceedings, 

Sh^i^wi-  should  not  be  set  aside  for  irregularity,  with  costs.     It  sp- 

tniiiated  and  peared  that,  on  the  4th  of  November  last,  the  defendant's 

■track,  bot  BO      '^  ' 

■pscul  jo^  pM-  attorney  obtained  a  rule  for  a  special  jury,  and  served  it 

^cuiM  wu*  on  the  plaintiff's  attorney,  and  on  the,  sheriff  on  the  6th. 

^rn^utm-  ^®  special  jury  was  afterwards  nominated  and  struck,  and 

defended,  the  the  cause  was  appointed  for  trial  on  the  8th  of  December. 
CourtietiBde  ...  .     ,   ■  ...  . 

tin  (rial,  with  No  special  Jury  process  bad  been  earned  in,  and  on  or 

about  the  8th  of  December,  the  cause  was  tried  by  a  com- 
mon jury  as  undefended,  and  a  verdict  found  for  the  plain- 
tiff An  application  was  made  to  Rol/e,  R,  at  Chamber^ 
who  stayed  proceedings,  in  order  that  the  present  motion 
might  be  made  to  the  Court. 

T.  Jones  having  obtained  a  rule  nisi  accordingly, 

Martin  and  E.  James  shewed  cause  (Jan.  31). — The 
vas  properly  tried  by  a  common  jury.  [Panfce,  R 
lecial  jury  having  been  struck,  the  cause  could  not 
1  on  the  common  distringas.    E(M  v.  Meddovxrofi  (a) 

(o)  4  H.  A  S«].  467. 
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is  in  point.     There  the  plaintiff  had  obtained  a  rule  for  a        1849. 
special  jury,  and  a  common  jury  panel  was  returned  to-      ha^ajw 
gether  with  the  special  jury  panel.     No  special  jurymen  *'„« 

having  appeared,  the  plaintiff  proposed  to  try  the  cause  by 
a  common  jury,  to  which  the  defendant's  counsel  objected; 
but  the  cause  was  nevertheless  tried  by  a  common  jury, 
and  the  Court  set  aside  the  trial.]  The  former  Jury  Act, 
3  Geo.  2,  c.  25,  s.  15,  contained  similar  language  to  that 
of  the  6  Geo.  4,  c.  50,  s.  30,  viz.  "which  said  jury  so 
struck  as  aforesaid  shall  be  the  jury  returned  for  the  trial 
of  the  said  issue;"  but  in  Archer  v.  Bamford  (a),  where 
the  defendant  had  applied  for  a  special  jury,  but  had  not 
caused  the  special  jurors  to  be  summoned,  Abbott,  C.  J., 
said,  that  the  practice  had  always  been  to  try  the  cause  at 
the  end  of  the  day  by  a  common  jury,  and  the  cause  was 
accordingly  so  tried.  [Parke,  B. — How  can  you  get  over 
the  express  words  of  the  30th  section  of  the  6  Geo.  4,  c. 
50,  viz.  "  and  every  jury  so  struck  shall  be  the  jury  re- 
turned for  the  trial  of  such  issue?"  The  former  act  hav- 
ing contained  similar  words,  HoU  v.  Meddowcroft  has  put 
a  construction  upon  them.]  The  section  is  only  directory 
to  the  sheriff,  and  its  meaning  is,  that  every  jury  so  struck 
shall  be  the  jury  returned  for  trial  of  the  cause.  Upon 
the  defendant's  obtaining  a  rule  for  a  special  jury,  it  is  his 
duty  to  cause  the  jury  to  be  returned,  and  if  they  are  re- 
turned, then  the  cause  is  to  be  tried  by  that  jury.  In 
HoU  V.  Meddowcroft,  the  jury  were  returned.  The  32nd 
section  enacts,  that  all  the  subsequent  proceedings  for 
reducing  the  said  list,  and  all  other  matters  relating  to 
special  juries,  shall  remain  and  continue  in  force  as  hereto- 
fore; and,  reading  that  provision  together  with  the  34th 
and  30th  sections,  the  meaning  of  the  latter  is,  that  the 
jury  so  struck  shall  be  the  jury  to  try  the  cause,  provided 
the  defendant  takes  the  proper  steps  for  that  purpose.     He 

(a)  1  C.  A  P.  64. 
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1849.  may,  however,  renounce  the  right  which  the  law  gives 
UAUDAn  h™  •  Qraham  v.  IngUAy  (a).  [Parke,  B. — ^There  is  a  case 
BiAuajatx  ^^  Snook  v.  Southwood  (6),  in  which  the  plaintiff  had  ob- 
tained a  special  jury,  but  had  neglected  to  summon  them, 
and  the  question  was,  whether  he  was  entitled  to  tiy  by 
a  tales.  LitUedaley  J.,  after  consulting  with  OcLsdee,  J., 
said,  ''  that  the  cause  ought  to  proceed ;  that  it  was  not 
uncommon  for  both  parties  to  summon  a  special  jury  in 
order  to  secure  their  attendance.'"] 

T.  Jones,  in  support  of  the  rule. — HoU  v.  Meddowcrofi 
proceeded  on  the  ground  that  the  statute  was  imperative. 
Hague  v.  HaU  (c)  was  decided  on  the  express  words  of 
the  6  Geo.  4,  c.  50,  s.  30.  There  the  cause  was  entered  as  a 
special  jury  cause,  but  was  taken  in  the  defendant's  absence 
and  tried  by  a  common  jury,  and  the  Court  set  aside  the 
trial  If  the  special  jury  has  been  obtained  for  the  pur- 
pose of  delay,  the  proper  course  is  to  obtain  a  rule  to  compel 
the  defendant  to  try  it  in  its  order:  Bush  v.  Pring  (d);  or 
to  move  to  discharge  the  special  jury:  Dunn  v.  Cox  (e). 
The  plaintiff  ought  to  summon  the  jury,  although  the  spe- 
cial jury  be  moved  for  by  the  defendant:  Tidd.  Prac.  793, 
9th  edit;  Impey.  Prac.  311,  10th  edit;  Lush.  Prac.  447. 
[Martin  referred  to  Arch.  Prac.  349,  8th  edit,  where  it  is 
stated,  that  "  if  the  defendant  has  not  summoned  the  spe- 
cial jurors  in  time,  the  cause  will  be  tried  by  a  common 
jury."]  That  only  means,  that  if  the  special  jury  has  been 
obtained  for  the  purpose  of  delay,  the  plaintiff  may  pro- 
cure the  cause  to  be  tried  by  a  common  jury,  as  in  BuA 
V.  Pring.  [Parke,  B. — The  Master  reports,  that  if  the 
plaintiff  sues  out  the  process,  his  costs  are  always  allowed, 
although  it  be  the  defendant's  rule  for  a  special  jury.] 

Cur.  adv.  vult 

(a)  1  Exch.  661.  (d)  9  Bowl.  180. 

(b)  R.  &  M.  429.  (e)  16  M.  <fe  W.  439. 
{e)  5M.  4feG.693;ll).<bL.83. 
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Pollock,  C.  B.,  now  said. — ^This  was  a  rule  to  set  aside        1849. 
a  trial  and  subsequent  proceedings,  on  the  ground  that      Haldahs 
the  cause  had  been  tried  by  a  common  jury,  there  having    BmiucLOE. 
been  a  special  jury  nominated  and  struck.    We  have  made 
inquiries  respecting  the  practice  of  all  the  officers  who 
can  throw  any  light  upon  it,  and  there  is  in  one  case  (a) 
an  express  decision.    We  have  also  consulted  the  Lord 
Chief  Justice  of  the  Common  Pleas,  who  has  had  very 
great  professional  experience,  and  we  have  adopted  his 
view;  and  I  must  say  that  I  always  considered  that  to  be 
the  rule,  although  I  was  much  struck  with  the  opinion  ex* 
pressed  by  the  late  Lord  Tefn^erdj&n^  in  Archer  v.  Bamford. 
This  trial  cannot  be  sustained,  either  with  reference  to  the 
authorities  or  the  provisions  of  the  Act  of  Parliament  If 
the  jury  be  not  struck,  the  case  does  not  come  within  the 
Act  of  Parliament,  for  it  expressly  says  that  the  jury  so 
struck  shall  be  the  jury  for  the  trial  of  the  cause     In  de- 
ciding that  this  rule  must  be  absolute,  we  are  really  walk- 
ing in  the  path  of  authority,  and  also  complying  with  the 
literal  and  direct  words  of  the  Act  of  Parliament    I  come 
to  the  conclusion  in  some  respects  with  regret,  because  it 
is  undoubtedly  a  means  by  which  a  defendant,  by  moving 
for  a  special  jury,  and  merely  taking  the  trouble  of  getting 
the  jury  struck  and  reduced,  may  thereby  impose  upon  the 
other  party  the  expense  of  summoning  the  jury,— possibly 
the  expense  of  paying  the  jury, — and  defendants,  in  un- 
defended causes,  will  have  a  stronger  weapon,  by  means  of 
costs,  for  making  terms  contrary  to  justice,  and  therefore 
contrary  to  law.  I  say  this  as  the  ground  of  reluctance  with 
which  I  come  to  the  conclusion;  but  I  cannot  resist  the 
authorities,  and  the  direct  and  plain  meaning  of  the  Act. 
We  are  all  of  opinion  that  the  rule  must  be  absolute;  and, 
as  this  is  the  case  of  an  irregularity,  and  the  plaintiff  is 
right  in  his  application,  it  must  be  absolute  with  costs. 

Rule  absolute,  with  costs. 
{a)  Hcufue  y.  HaU^  5  M.  &  G.  693. 
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1849. 

May  3.  The  Attoeney-Geneeal  «.  Browk. 

H.,  being  seb-     INFORMATION  by  the  Attorney-General,  to  recover  a 

ed  in  fee  of  ccr-  "^         ^  "^ 

tain  land,  con-    penalty  of  50Z.,  and  fire  times  the  amount  of  duty  evaded, 

tiactcu  with  B«     <•••••  til* 

to  execQte  to  for  Omitting  to  insert  in  a  conveyance  upon  the  sale  of 
^limd^d^  certain  property  the  full  purchase  or  consideration-money 
houBetobebuiit  paid  for  the  same.    The  cause  was  tried  before  PoUocky  C. 

thereon  by  B., 

for  ninety-nine  B.,  at  the  Sittings  after  last  EUlary  Term,  when,  by  con- 
om'&.*T^e   sent,  the  jury  found  a  special  verdict,   in  substance  as 

bouse  hiring        foUoWS:— 
been  built,  B.  ^    ^  ^ 

contracted  with  William  Haines,  being  seised  in  fee  of  certain  land,  by 
his  (B.'8)  in-  agreement  dated  the  24th  June,  1846,  contracted  with  the 
Umd  and  house   defendant,  a  builder,  to  execute  to  him  a  lease  of  the 

for  860Z.,  which  land,  and  of  a  house  to  be  thereupon  erected  by  the  de- 
was  accordingly  ,  ,  * 

paid.  In  order  fendant,  for  ninety-nine  years,  at  a  peppercorn  rent  for 
contract,  B.  the  first  two  years  of  the  term,  and  the  rent  of  9/L  5& 
dentaie\obe"*  during  the  residue  of  the  term ;  and  the  defendant  thereby 
made  between     a^rreed  to  lay  out  600i  in  erecting  the  house.     The  de- 

himself,  H.,and  .  . 

0.,  whereby  H.  fendant  took  possession  of  the  land,  and  built  the  house 
t^houseand  according  to  the  contract  On  the  28th  November,  1846, 
land  for  ninety-   ^nd  before  any  lease  was  executed,  the  defendant,  in  con- 

nme  years,  at        ^  '' 

the  same  rent  sideratiou  of  8502.,  Contracted  with  one  E.  J.  Onion  to  sell 

made  in  this  in-  to  him  all  the  defendant's  interest  in  the  land  and  house, 

•^"J^^^*^*  and  to  furnish  a  good  title.     The  850i  was  afterwards, 

mcmey '.—HM,  and  before  the  making  of  the  lease  hereinafter  mentioned, 

that  the  lease  .  . 

was  a  conrey-  paid  by  Ouion  to  the  defendant  For  the  purpose  of  car- 
Straip^A^  and  ^^&  ^^^^  execution  the  last-mentioned  contract,  the  de- 
that  B.  was       fendant,  on  the  29th  December,  1846,  procured  an  inden- 

liable  to  the  pe-  '  . 

naities  impoMd  ture  to  be  made  by  and  between  W.  Haines  of  the  first 
8,  c.  149,  s.  22,  pftrt,  the  defendant  of  the  second  part,  and  E.  J.  Onion 
»t  fc^e*''  of  the  third  part,  by  which  W.  Haines,  with  the  consent 
purchase-  |^nd  at  the  request,  and  by  the  direction  of  the  defendant, 

money. 

demised  and  leased  to  E.  J.  Onion  the  land  and  house, 
with  the  appurtenances,  from  the  24th  June,  1843,  for  the 
term  of  ninety-nine  years,  at  the  rent,  for  the  first  two 
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years  of  the  term,  of  a  peppercorn,  and  during  the  re-  1849. 
mainder  of  the  term  at  the  rent  of  9L  6$,  The  only  con- 
sideration stated  in  this  deed  was  the  rent,  covenants,  and 
agreements  on  the  part  of  £.  J.  Onion,  and  no  mention 
whatever  was  made  of  the  8502.  paid  by  him  to  the  de- 
fendant. The  lease  was  stamped  with  a  duty  of  20«.  only, 
as  a  lease  wherein  the  yearly  rent  reserved  did  not  amount 
to  20^.,  whereas  if  the  8502.  paid  to  the  defendant  had 
been  set  forth,  the  indenture  would  have  been  chargeable 
with  a  duty  of  9^  as  a  conveyance  upon  a  sale,  the  duty 
evaded  being  8t,  and  the  forfeiture,  therefore,  40t,  be- 
sides the  definite  penalty  of  502. 

Cromptoriy  for  the  Crown. — ^The  purchase-m(mey,  8502., 
paid  by  Onion  to  the  defendant,  ought  to  have  been  ex- 
pressed in  the  lease.  By  the  48  Geo.  S,  c.  149,  sched.  part  1, 
a  stamp  duty  was  imposed  on  every  "  conveyance,  whether 
grant,  assignment,  transfer,  release,  renunciation,  or  of  any 
other  kind  or  description,  vpcm  the  sale  of  any  lands,'"  &c., 
according  to  the  amount  of  the  purchase  or  consideration- 
money  therein  expressed.  That  was  the  first  statute  which 
imposed  an  ad  valorem  duty  on  conveyances  upon  sale;  and 
though  the  word  "lease"  does  not  occur,  it  is  included  in  the 
words  "  conveyance  of  any  other  kind  or  description."  The 
meaning  of  the  legislature  is  shewnby  the  exemptions  under 
this  head  of  "  Conveyance,"  viz. — "  All  leases  and  tacks  of 
land,  tenements,  hereditaments,  or  heritable  subjects,  for  a 
life  or  lives,  or  for  a  term  of  years  determinable  with  a  life 
or  lives,  or  for  a  term  absolute,  not  exceeding  ninety-nine 
years,  in  consideration  of  a  fine  or  grassum  paid  for  the 
same;  which  leases  and  tacks  are  hereinafter  otherwise 
charged."  The  legislature  therefore  considered  it  neces- 
sary to  exempt  that  particular  class  of  leases,  otherwise 
they  would  be  included  amongst  the  instruments  of  con- 
veyance charged  with  duty  upon  a  sale.     By  a  note  in  the 
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1849.  charged  with  ad  yalorem  duty,  and  the  defendant  and 
Onion  are  to  be  deemed,  for  the  purposes  of  the  penalties 
in  the  48  Geo.  3,  c.  149,  the  vendor  and  purchaser.  The 
only  doubt  has  arisen  from  the  case  of  Boone  y.  Mitchdl{a)^ 
where  it  was  held  that  a  lease  similar  to  the  present  was 
not  Toid  on  account  of  the  omission  to  state  the  consider- 
ation paid  to  the  intermediate  party.  It  is  reported,  that 
the  Court  there  said,  that  the  consideration  passing  be- 
tween the  lessor  and  lessee  was  all  that  the  Stamp  Act 
required  to  be  set  out.  But  there  it  was  not  necessary  to 
discuss  the  effect  of  the  Stamp  Acts;  for  although  penal- 
ties might  haye  been  incurred,  the  stamp  laws  do  not  avoid 
deeds  by  reason  of  the  omission  to  state  facts  by  which  the 
duty  is  regulated.  There  is,  no  doubt^  some  error  in  the 
report,  as  to  the  words  used  by  the  Court  on  that  occa- 
sion^ and  the  case  is  of  little  value  in  reference  to  any 
question  under  the  Stamp  Act& 

Lxish,  for  the  defendant — It  has  always  been  considered 
by  conveyancers  that  a  lease  of  this  description  does  not 
require  the  ad  valorem  duty.     The  introduction  of  the 
word  "lease"  amongst  the  instruments  of  conveyance  in 
the  55  Geo.  3,  c.  184,  does  not  carry  the  point  further,  the 
words  of  the  48  Geo.  3,  a  149,  being  large  enough  to  com- 
prehend a  lease  as  well  as  any  other  species  of  convey- 
ance    The  exemptions  in  the  schedule,  no  doubt,  shew 
that  the  legislature  meant,  by  the  term  "  conveyance,"  to 
include  every  kind  of  instrument  by  which  property  passed; 
but  the  statute  makes  a  distinction  between  leases  by 
which  the  lessor  intended  to  pass  away  all  dominion  over 
the  property,  and  those  for  a  term  not  exceeding  ninetj- 
nine  years.     Thus,  a  demise  for  999  years  is  chargeable 
with  ad  valorem  duty,  as  on  a  sale.     A  lease  for  ninety- 
nine  years  is  exempt  from  such  duty,  being  charged  with 

(a)  1  B.  &  C.  18.. 
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another  and  different  duty.    The  55  Geo.  3,  c.  184,  by  the        1849. 
mention  of  "  lease''  under  the  head  "  Conveyance/'  means 
such  an  instrument  as  is  notcharged  under  the  head  ''Lease" 
in  the  schedule  to  that  Act,  in  which  ad  valorem  duties  on 
leases,  as  such,  are  imposed,  and  that  statute  did  not  ex- 
tend the  meaning  of  the  48  Geo.  3,  c.  149,  in  this  respect. 
The  22nd  section  of  the  48  Geo.  3,  c.  149,  upon  which  this 
information  is  framed,  was  intended  to  deal  only  with  par- 
ties conveying  and  taking,  and  with  the  consideration-mo- 
neypassingbetweenthem, — that  is,  the  grantor  and  grantee, 
— ^and  where  the  conveying  party  is  the  seller.     The  24th 
section  enables  the  purchaser  to  recover  back  from  the  seller, 
— ^that  is,  the  seller  of  what  is  conveyed, — so  much  of  the 
consideration-money  as  is  not  expressed.     In  the  present 
case,  the  conveying  party  is  the  lessor,  who  does  not  sell; 
the  defendant  does  not  convey,  and  therefore  neither  of 
them  can  be  liable  under  this  statute.     The  defendant  is 
not  a  seller  in  the  sense  of  the  Act     That  Act  contains 
no  provisions  as  to  sub-purchasers;  and  the  provisions  in 
the  55  Geo.  3,  c.  184,  cannot  apply  to  a  case  like  the  pre- 
sent  With  respect  to  the  50  Geo.  3,  c.  35,  that  is  at  an  end ; 
it  was  passed  to  amend  the  schedule  to  the  48  Geo.  3,  a  149, 
which  is  wholly  repealed,  and  therefore  the  amendment 
fell  with  it     Moreover,  there  might  be  a  question  whe- 
ther a  case  like  this  would  have  come  within  that  Act, 
which  applies  only  to  the  case  of  a  lease  to  the  nominee  of 
the  party  with  whom  the  contract  was  made;  here  there 
was  no  nominee,  for  the  contract  was  to  grant  a  lease  to 
Brown  only.     In  the  55  Geo.  3,  c.  184,  leases  are  charged 
with  ad  valorem  duty  as  a  distinct  class  of  instruments, 
which  was  not  the  case  under  the  48  Geo.  3,  c.  149.     To 
what  head  does  the  deed  in  question  belong, — that  of  con- 
veyance upon  sale  or  lease?  Clearly  to  the  latter.     It  falls 
within  the  charge  in  the  schedule,  of  "  lease  or  tack  of  any 
lands,  hereditaments,  or  heritable  subjects,  at  a  yearly  rent, 
without  any  sum  of  money  by  way  of  fine,  premium,  or 
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668  EXCHEQUEB  REPORTS. 

^849^      grassum;'*  consequently,  it  cannot  be  charged  under  the 
head  of  "  Conveyance/'  it  being  provided,  by  the  44  Crea  3, 
c.  98,  s.  11,  which,  by  the  8th  section  of  the  55  Gea  3,  a 
184,  is  still  in  force,  that  '^  no  single  instrument,  article, 
matter,  or  thing,  which  by  this  Act  is  subject  or  liable  to 
any  one  specific  duty,  shall  be  charged  or  chargeable  un- 
der two  or  more  separate  and  distinct  heads  or  denomina- 
tions.''   The  deed  in  question  carries  out  the  contract  be* 
tween  Haines  and  Brown,  and  is  not  a  conveyance  to  cany 
out  the  contract  of  sale  between  Brown  and  Onion.    The 
word  '^  sale,"  as  used  in  the  Stamp  Acts,  has  received  a 
judicial  interpretation;  it  must  be  taken  in  its  popular 
sense:  BUmdy  v.  Herb€rt{a),  Warren  v.  HoweQi).   In  Benn 
V.  Dtamond(c),  Bayley,  J.,  said,  ^'  that,  in  all  cases  in  which 
the  subject  is  to  be  charged  with  a  tax,  the  language  should 
be  clear,  plain,  and  unambiguous."    The  observations  of 
Parke,  B.,  in  Wroughton  v.  Turile(d)y  are  to  the  same  effect. 
If  this  instrument  is  a  lease,  none  of  the  provisions  respect- 
ing sub-purchasers  apply  to  it,  since  they  are  not  to  be  found 
under  the  head  of  "Lease,"  but  under  that  of  "Conveyance" 
only.  The  expressions  attributed  to  AbboU,  C.  J.,  in  Boone 
V.  Mitchell,  are  also  found  in  the  contemporaneous  report 
in  the  Law  Journal  (e).    [Parke,  R — ^That  case  was  clearly 
the  result  of  an  imperfect  reading  of  the  Act  of  Parlia- 
ment] 

CrompUm,  in  reply,  was  stopped  by  the  Court 

Pollock,  C.R — ^The  Crown  is  entitled  to  judgment  This 
was  a  sale  of  Brown's  interest,  and  the  lease  operates  as  a 
conveyance  upon  the  sale  of  that  interest,  and  is  therefore 
liable  to  the  ad  valorem  duty. 

Parke,  B. — I  am  of  the  same  opinion.     The  case  comes 

(a)  9  B.  <b  C.  396.  <b  C.  243. 

(5)  2  B.  &  C.  281.  (d)  11  M.  &  W.  561. 

(c)  6  D.  &  R.  329 ;  S.  C,  4  B.         («)  Yol.  1,  0.  S.,  K.  B.,  25. 
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within  the  express  words  of  the  65  Geo.  3,  c.  184,  under  184». 
the  head  *^  Conveyance/'  which  impose  an  ad  valorem 
duty  upon  the  sale  of  any  property,  whether  the  convey- 
ance is  by  ''grant,  disposition,  lease,  assignment,  transfer, 
release,  renunciation,  or  a  conveyance  of  any  other  kind 
or  description  whatsoever/'  I  agree  that,  in  order  to 
bring  a  case  within  the  words  of  this  clause,  there  must 
be  a  sale.  Here  there  was  a  sale,  for  Brown  sold  to  Onion, 
for  S50L,  his  interest  in  the  contract  which  he  made  with 
Haines  for  a  lease  of  the  premises;  and  he  stipulated  that 
he  would  make  a  good  title.  The  mode  of  carrying  that 
into  effect  might  have  been  by  getting  a  lease  from  Haines 
and  then  conveying  to  Onion,  in  which  case  there  would 
have  been  no  question  that  the  ad  valorem  duty  was  pay- 
able; or  they  might  save  the  expense  of  taking  a  lease  and 
afterwards  conveying,  by  procuring  Haines  to  grant  the 
lease  at  once  to  Onion, — ^which  Haines  was  not  bound  to 
do,  because  he  had  a  right  to  have  Brown  himself  liable 
to  the  covenants  of  the  lease; — and  that  is  the  mode  in 
which  these  parties  carried  the  contract  into  effect  The 
conveyance  is  from  a  person  who  must  be  considered  in 
the  relation  of  trustee  for  Brown,  though  not  strictly  so, 
because,  as  I  observed  before,  he  was  not  bound  to  con- 
vey; but  Brown  procured  a  conveyance  to  be  made  at 
once  from  the  lessor  to  the  lessee;  consequently,  that  is  a 
conveyance  upon  a  sale  within  the  meaning  of  the  Act,  and 
therefore  subject  to  the  ad  valorem  duty,  and  both  Brown 
and  Onion  are  liable  to  the  penalties  for  not  stating  the 
true  consideration  in  the  instrument  of  conveyance. 

RoLFB,  R,  and  Platt,  B.,  concurred 

Judgment  for  the  Crown. 
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May  3.  The  Attorney-Geneeal  V.  The  Marquis  of  Hertford. 

A.,  by  deed  INFORMATION  by  the  Attorney-General  for  legacy  duty, 

conveyed  cer- '  — The  defendant  pleaded  the  general  issue,  and  the  cause 

teust^  to*the  cft™®  0^  f^r  ^rial  before  Pollock,  C.  B.,  at  the  Middlesex 

Meofhimaeiffor  Sittings  after  Hilary  Term,  1849,  when  a  special  verdict 

life,  remainder  ^                             "                             \                                .  ,     . 

to  B.  hiB  ion  for  was  found  by  consent,  the  material  part  of  which  is  as 

fifeyTenuunderto  ^  ^i 

the  defendant  lOllOWS : — 

£  m"^^  ^y  indenture  of  release,  dated  the  2nd  of  October,  1802, 

remaindersover.  (founded  ou  a  bargain  and  sale  for  a  year,  dated  the  day 

Tided,  that  it  next  before  the  date  of  the  said  indenture),  made  between 

for  the  defend-  Fraucis,  the  then  Marquis  of  Hertford,  of  the  first  part, 

apt  and  the  sn^  Pyancis  Charles,  Earl  of  Yarmouth,  the  eldest  son  and  heir 

TiTor  of  A.  and  '      ^                  ^              '     ^ 

B.  to  declare  apparent  of  the  said  Francis,  Marquis  of  Hertford,  of  tbe 

the  lands.    A.  second  part,  and  certain  trustees  of  the  third  and  fourth 

I822*'andby  P^^ts,  and  duly  executed  hj  the  said  parties  of  the  first 

indenture  of  ap-  |^(j  second  parts,  divcrs  lands,  hereditaments,  and  pre- 

pointment  of  .                    .                              .         ,                          .           .                    . 

October,  1822,  mises,  particularly  mentioned  and  described  in  the  said 
fendant  declaim  indenture,  and  situate  in  the  counties  of  Warwick  and 
bJi^forB^  Suffolk,  were,  amongst  other  hereditaments,  for  the  con- 
by  deed  or  will  siderations  therein  mentioned,  granted,  bargained,  sold,  re- 

to  charve  the 

lands  with  the  leased  and  confirmed  by  the  said  first-mentioned  Francis, 

Smn*ot*exce^.  Marquis  of  Hertford,  and  by  the  said  Francis  Charles, 

??of '5^2^- v^*"  Earl  of  Yarmouth,  unto  the  said  trustees  of  the  third  part, 

1823,  B.  by  his  ^            '  ^                       ^     ^                     ^                      * 

will  chaiged  to  the  uscs  in  the  indenture  limited,  that  is  to  say,  to  the 

payment  to  his  use  of  the  said  first-mcutioned  Francis,  Marquis  of  Hert- 

47^00"  to  be  ^^^^>  ^^^  ^^^  during  the  term  of  his  natural  life,  an  J 

applied  in  pay-  from  ^nd  after  his  decease  to  the  use  of  the  said  Francis 

ment  of  his 

debu,  &c,  and  Charles,  Earl  of  Yarmouth  (the  testator),  for  and  during 

trusr^  Ae'*'  the  term  of  his  natural  life,  and  from  and  after  his  de- 

d^"iri84?  cease,  to  the  use  of  Seymour  Conway,  Viscount  Beaa- 

and  in  1847  ' 

his  executors  raised  11,2592.  lU  8<f.,  part  of  the  47,000t,  and  paid  it  to  the  defendant,  tiie  debts 
having  been  previously  paid: — Hdd,  that  this  was  a  gift  by  wiU,  within  the  8  &  9  Yict  c.  76, 
although  it  operated  originally  by  virtue  of  a  power;  and  that  legacy  duty  was  chaigeable  oo  the 

sum  of  11,2592.  lis.  8d,  it  not  having  been  paid  to  the  de&ndauat  until  after  that  Act  csne  into 
opwation,  notwithstanding  the  testator  died  before. 
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champ,  eldest  son  and  heir  apparent  of  the  said  Francis        1849. 
Charles,  Earl  of  Yarmouth,  for  and  during  the  term  of  his      att."gbh. 
natural  life,  and  after  his  decease  to  his  first  and  other     „    ^' 
sons  in  tail  male,  with  tdtimate  remainder  in  fee  to  the     Hertfusd. 
said  first-mentioned  Francis,  Marquis  of  Hertford.    It  was 
in  and  by  the  said  indenture  declared,  that  if  either  the  said 
Francis,  then  Marquis  of  Hertford,  and  Francis  Charles, 
£arl  of  Yarmouth,  should  die  in  the  lifetime  of  the  said 
R  Seymour  Conway,  and  if  R  Seymour  Conway  should 
attain  the  age  of  twenty-one  years,  then  it  should  be  lawful 
for  R  Seymour  Conway  and  the  survivor  of  them  the  said 
Francis,  then  Marquis  of  Hertford,  and  the  said  Francis 
Charles,  Earl  of  Yarmouth,  at  any  time  during  their  joint 
lives,  by  any  deed  duly  executed  by  the  said  R  Seymour 
Conway,  and  such  survivor  of  them  the  said  Francis, 
Marquis  of  Hertford,  and  Francis  Charles,  Earl  of  Yar- 
mouth, to  revoke  and  alter  the  uses,  and  declare  new  uses 
of  the  estates 

The  said  Francis,  Marquis  of  Hertford,  on  the  17th  of 
June,  1822,  died,  upon  whose  death  the  said  Francis 
Charles,  Earl  of  Yarmouth,  his  eldest  son,  then  became 
and  was  Marquis  of  Hertford,  and  the  said  R  Seymour 
Conway  then  became  and  was  Earl  of  Yarmouth,  and  the 
said  Francis  Charles,  Marquis  of  Hertford,  then  and  under 
and  by  virtue  of  the  said  indenture  of  release,  and  the 
limitations  therein  contained,  entered  upon  the  said  lands, 
and  became  and  was  seised  thereof  in  fee  for  the  term  of 
his  life,  and  remained  so  seised  until  his  death.  Before 
the  making  of  the  indenture  of  appointment  hereinafter 
mentioned,  to  wit,  on  the  22nd  day  of  February,  1821,  the 
said  R  Seymour  Conway  attained  the  age  of  twenty-one 
years.  By  indenture  of  appointment,  dated  the  18th  of 
October,  1822,  made  between  the  said  Francis  Charles, 
then  Marquis  of  Hertford,  of  the  one  part,  and  the  said 
R  Seymour  Conway,  then  Earl  of  Yarmouth,  of  the  other 
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1649.        part,  they,  in  execution  of  the  joint  power  of  revocation 

Att  "gbh      ^^^  appointment  of  new  uses,  did  limit  and  appoint,  that 

«•  it  should  be  lawful  for  the  said  Francis  Charles,  by  any 

Mabquib  of 

HsBTFOBD.  deed  or  instrument  in  writing,  to  be  sealed  and  delivered 
by  him  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  the  last  will  and  testament  of  him 
the  said  Francis  Charles,  or  by  any  codicU  or  codicils  there- 
to, to  charge  the  lands,  hereditaments,  and  premises,  by 
the  first-mentioned  indenture  of  release  limited  and  assur- 
ed, or  any  part  or  parts  thereof,  with  the  payment  of  any 
sum  or  sums  of  money  not  exceeding  47,000L,  for  his  own 
use,  or  for  any  other  purpose,  and  for  securing  the  same 
with  lawful  interest. 

On  the  25th  of  February,  1823,  the  said  Francis  Charles, 
then  Marquis  of  Hertford,  by  his  last  will  and  testament, 
duly  executed  and  attested,  "did  in  pursuance  and  by 
virtue  of  the  said  power  in  that  behalf  given  to  and  vested 
in  him,  subject  and  charge  all  and  singular  the  lands, 
hereditaments,  and  premises  by  the  indenture  of  the  2nd 
of  October,  1802,  limited  and  assured  as  therein  mentioned, 
and  their  and  every  of  their  rights,  members,  and  appurte- 
nances, with  the  payment  to  his  the  said  Francis  Charles* 
executors,  of  the  principal  sum  of  47,0002.,  together  with 
interest  for  the  same  at  the  rate  of  52.  per  cent  from  die 
day  of  his  decease,  the  said  sum  of  47,0002.  and  interest 
to  be  applied  by  his  executors  as  hereinafter  mentioned 
to  have  been  directed  in  regard  to  his  residuary  personal 
estate  by  the  said  last  will  and  testament  bequeathed, 
except  so  far  as  regards  the  bequest  to  the  commissioners 
for  the  time  being,  appointed  for  the  reduction  of  the 
national  debt,  in  the  event  of  his  son  the  said  R  Seymour 
Conway  neglecting  or  revising  to  comply  with  the  direc- 
tions imposed  on  him  by  the  said  will;  it  being  thereby 
declared  to  be  the  intention  of  the  said  testator  Francis 
Charles,  and  he  thereby  declared,  that,  in  such  event,  the 
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said  sum  of  47,0002.,  or  so  much  thereof  as  should  not  be        1849. 
applied  in  and  towards  the  payment  of  his  debts,  legacies,      att.-Gsn. 
annuities,  and  funeral  expenses,  should  be  in  trust  for  his    m    ^u  , 
next  of  kin/'    And  for  further  securing  the  said  sum  of     Hbrtfokd. 
47>0OOl,  chaiged  on  the  said  l%nds,  the  said  Francis  Charles 
limited  and  appointed  the  said  lands  to  his  executors  for  a 
term  of  500  years. 

The  said  Francis  Charles,  then  Marquis  of  Hertford, 
died  on  the  Ist  March,  1842,  without  revoking  or  altering 
his  said  wilL     On  the  16th  October,  1847,  the  executors 
did,  under  and  by  virtue  and  in  pursuance  and  execution 
of  the  said  last  will  and  testament  of  the  said  Francis 
Charles,  and  the  powers  so  vested  in  them  for  that  pur- 
pose, levy  and  raise  the  sum  of  11,2592. 188.  Ile2.,  parcel 
of  the  sum  of  47,0O02w  so  directed  to  be  levied  and  raised 
as  aforesaid,  in  part  satisfaction  and  discharge  of  the  said 
sum  of  47,00021,  and  to  the  intent  that  the  same  might  be 
Applied  in  part  payment  to  the  said  B.  Seymour  Conway, 
now  Marquis  of  Hertford,  of  the  said  sum  of  47,0002. 
And  the  executors  then  and  there  received  the  said  sum, 
to  wit,  ll,2592w  \88.  lid.  as  such  executors,  in  part  satis- 
faction and  discharge  as  aforesaid,  and  to  the  intent  afore- 
said, aad  then  and  there  became  and  were  possessed,  as 
such  executors,  of  the  same  sum  as  part,  and  the  same 
then  was  part,  of  the  surplus  and  residue  of  the  said 
monies  so  bequeathed  to  them  as  such  executors,  in  trust 
for  the  said  B.  Seymour  Conway,  now  Marquis  of  Hert- 
ford, according  to  the  true  intent  and  meaning  of  the 
said  wiU,  all  the  said  debts,  legacies,  and  annuities  having 
been  theretofore  satisfied  and  discharged,  or  provided  for 
by  the  said  executors,  and  the  said  R  Seymour  Conway  not 
having  n^lected  or  refused  to  comply  with  the  directions 
imposed  on  him. 

On  the  16th  October,  1847,  the  said  executors  paid  to 
the  said  B.  Seymour  Conway  the  said  sum  of  11,2592. 18^. 
lld.y  in  part  payment  and  satisfaction  of  the  said  sum 
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1849.        of  47,0002.  charged  by  the  said  will,  without  having  re- 

ATT.^aBir.      ceived  or  deducted  the  duty  chargeable  and  payable  to 

^'  her  Majesty  in  respect  of  the  said  sum  of  11,2592. 18«.  lid. 

Hbrtfobd.     The  said  duty  amounted  to  112Z.  11a  lldL;  and  the  said 

R.  Seymour  Conway  had  r^sed  to  pay  it,  or  any  part 

thereof 

The  special  verdict  then  referred  for  the  opinion  of  the 
Court,  in  the  usual  form,  the  question  whether  legacy  duty 
was  payable  or  not  in  respect  of  the  said  sum  of  11,2591 
18a  lid 

The  SoUcitor-Oeneral,  for  the  Crown.  —  The  question 
turns  upon  the  construction  of  the  8  &  9  Vict  a  76,  &  4. 
It  is  necessary,  however,  to  refer  to  the  previous  statutes. 
By  the  55  Geo.  3,  c.  184,  sched.,  part  3,  tit  "Legacies,"  2, 
a  duty  is  imposed  "  for  every  legacy,  specific  or  pecuniary, 
or  of  any  other  description,  of  the  value  of  202.  or  upwards, 
given  by  any  will  or  testamentary  instrument  of  any  per- 
son who  shall  have  died  after  the  5th  day  of  April,  1805, 
either  out  of  his  or  her  personal  or  moveable  estate,  or  oat 
of  or  charged  upon  his  real  or  heritable  estate,''  &c.,  "  which 
shall  be  paid,  delivered,  retained,  satisfied,  or  dischaiged 
after  the  31st  day  of  August,  1815.''  If  that  enactment 
had  stood  alone,  it  would  clearly  include  the  present  case; 
but  it  is  incorporated  with  the  45  Oeo.  3,  a  28,  which  first 
imposed  a  duty  on  legacies  charged  upon  or  payable  out  of 
real  estate.  The  4th  section  of  this  latter  Act,  upon  which 
the  other  side  rely,  only  defines  what  is  to  be  treated  as  a 
legacy  within  the  Act;  and  then  it  provides  that  there 
shall  be  certain  exceptions  to  that  general  definition. 
The  words  are,  "  every  gift  by  any  will  or  testamentary 
instrument  of  any  person  dying  after  the  passing  of  this 
Act,  which,  by  virtue  of  any  such  will  or  testamentary  in- 
strument, shall  have  effect  or  be  satisfied  out  of  the  per- 
sonal estate  of  such  person  so  dying,  &c.,  or  which  shaO 
have  been  charged  upon  or  made  payable  out  of  any  real 
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estate,  &a,  of  the  person  so  dying,  whether  the  same  shall  1649. 
be  given  by  way  of  annuity,  or  in  any  other  form,"  &c.;  att.-Gm. 
''provided  always,  that  nothing  herein  contained  shall  ^  ** 
be  construed  to  extend  to  th^  charging  with  the  duties  Hbrtvobd. 
by  this  Act  granted,  any  specific  sum  or  sums  of  money, 
or  any  share  or  proportion  thereof,  charged  with  any  mar- 
riage settlement,  or  deed  or  deeds  upon  any  real  estate, 
in  any  case  in  which  such  specific  sum  or  sums,  or  share 
or  proportion  thereof,  shall  be  appointed  or  apportioned 
by  any  will  or  testamentary  instrument,  under  any  power 
given  for  that  purpose  by  i«iy  such  marriage  settlement, 
or  deed  or  deeds.''  The  original  part  of  the  clause  ex- 
tended to  and  affected  every  portion  of  real  estate  which 
the  testator  had  a  power  of  charging,  and  the  proviso  was 
introduced  to  prevent  its  extending  to  any  sums  charged 
by  marriage  settlement  or  deed  upon  real  estate,  in  any 
case  in  which  the  specific  sum  should,  be  appointed  or  ap- 
portioned by  will.  Such  was  the  construction  put  upon 
it  in  the  case  of  The  AUomey-Oeneral  v.  The  Marquis  of 
Hertford  ici).  There  it  was  contended  that  the  proviso 
did  not  extend  to  an  annuity;  and  the  Court,  in  deliver- 
ing judgment,  said,  that  probably  the  intention  of  the 
legblature  was  to  protect  provisions  for  families  only,  out 
of  pecuniary  charges  on  real  estate  by  antenuptial  or 
postnuptial  settlements,  but  that  the  words  embraced 
every  charge  by  deed  of  a  specific  sum  or  sums,  and 
therefore  applied  to  an  annuity.  That  decision  was  pro- 
nounced in  June,  1845;  and  for  the  purpose  of  remedying 
this  defect,  the  8  &  9  Vict  c.  76,  was  passed  in  the  August 
following;  the  4th  section  of  which,  after  reciting  ''that 
doubts  had  been  entertained  whether  certain  gifts  by  will 
or  testamentary  instrument  are  legacies  liable  to  duties, 
and  it  is  expedient  to  remove  such  doubts,''  enacts,  that 
from  and  after  the  passing  of  this  Act,  "  every  gift  by 
any  will  or  testamentary  instrument  of  any  person,  which 

ia)  14  M.  k  W.  284. 
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1849.        by  virtue  of  any  such  will  or  testamentary  instrument 
Att.-Qm.      ^  ^^  ^b^l  ^^  payable,  or  shall  have  effect  or  be  satis- 
Marquis  op    ^^^  ^^^  ^^  *^®  personal  or  moveable  estate  or  effects  of 
HuTFOBD.     such  person,  &c.,  or  which  gift  is  or  shall  be  payable,  or 
shall  have  effect  or  be  satisfied  out  of,  or  is  or  shall  be 
charged  or  rendered  a  burden  upon,  the  real  or  heritable 
estate  of  such  person,  or  any  real  or  heritable  estate,  or 
the  rents  or  profits  thereof,  which  such  person  hath  had 
or  shall  have  had  any  right  or  power  to  charge,  burden, 
or  affect  with  the  payment  of  money,  &c.,  whether  such 
gift  shall  be  by  way  of  annuity  or  in  any  other  form,  shall 
be  deemed  a  legacy  within  the  true  intent  and  meaning  of 
all  the  several  Acts  granting  or  relating  to  duties  on  lega- 
cies, and  shall  be  subject  and  liable  to  the  said  duties  ac- 
cordingly."   That  clause  extends  the  definition  of  a  l^acy 
in  order  to  meet  the  particular  defect  adverted  to,  and  at 
the  same  time  imposes  the  duty  payable  under  the  55 
Geo.  3,  c.  184.    Then  follows  a  proviso  exempting  certain 
marriage  settlementa     So  that,  with  this  single  excep- 
tion, the  clause  includes  every  case  whatever  of  a  power 
over  any  person's  estate  to  raise  money  for  the  purposes  of 
his  will.     Though  this  statute  does  not  in  terms  repeal 
the  45  Geo.  3,  c.  28,  s.  4,  yet  it  does  so  in  effect,  for  the 
two  enactments  are  inconsistent  with  each  other,  since  the 
8  &  9  Vict,  imposes  a  different  scale  of  duties,  viz.  those 
payable  under  the  55  Geo.  8,  c.  184.    Where  there  are 
inconsistent   provisions  in  two  statutes,   the  later  one 
must  control  the  former:   Dean  of  Ely  v.  Bliss  (a),  Bex  v. 
Justices  of  Middlesex  (6),  Regina  v.  IrAxxbitants  of  St  Ed- 
munds  (c). 

It  may  possibly  be  said,  that  the  8  &  9  Vict  c.  76,  does 
not  apply  to  this  case,  inasmuch  as  the  testator  died,  and 
the  legacy  was  payable,  before  that  statute  passed.  But, 
taken  in  connexion  with  the  two  former  Acts,  it  relates  to 
all  legacies  other  than  those  paid  at  the  time  of  its  passing. 

(a)  5  Beay.  674.  (b)  2  B.  A  Ad.  818.  (c)  2  Q.  B.  72. 
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Real  estate  was  first  charged  by  the  45  Geo.  3,  c.  28,  which        1849. 
took  effect  on  the  wills  of  all  persons  who  died  after  its      AiT.-Gmr. 
passing,  in  1805.     By  the  55  Geo.  S,  c  184,  the  duties  in     ,,     ^^ 

*  ,  Marquu  of 

question  took  effect  in  the  cases  of  all  persons  who  died  Hsbttobd. 
after  the  5th  April,  1805,  where  the  legacies  were  not  paid 
previously  to  the  31st  August,  1815.  The  8  &  9  Vict 
a  76,  &  4,  defines  what  is  to  be  deemed  a  legacy,  and  sub- 
ject to  duty  accordingly.  It  has,  therefore,  a  retrospective 
operation,  so  far  as  it  is  now  capable  of  being  enforced; 
but  in  order  that  additional  duty  might  not  be  claimed 
firom  persons  who  had  already  paid  it,  the  statute  provides 
that  duty  shall  only  be  levied  on  such  legacies  as  are 
"  payable  or  shall  be  payable.^'  The  words  "  every  gift 
by  any  will  or  testamentary  instrument  of  any  person,'^ 
clearly  include  all  wills  and  all  persons ;  and  the  subse- 
quent words  relate,  not  only  to  persons  who  might  there- 
after have  power  to  dispose  of  their  estate,  but  to  those  abo 
who  had  such  power  previously  to  the  passing  of  that  Act 
Here  the  money  was  not  raised  by  the  trustees  imtil  the 
year  1 847>  so  that  it  cannot  be  said  that  duty  was  paycMe 
when  the  Act  passed  in  1845.  Neither  was  it  a  legacy  at 
that  time  "  paid,  delivered,  satisfied,  or  discharged.^'  The 
statute  applies  to  every  legacy,  payable  or  thereafter  to 
be  paid,  under  any  then  existing  will  made  prior  to  the 
passing  of  the  Act,  by  a  testator  who  had  power  to  chaige 
any  real  estate  for  payment  of  the  legaqr. 

Channdl,  Serjt,  for  the  defendant — ^First,  these  statutes, 
read  together,  require  that  there  should  be  a  ''gift  by  will 
or  testamentary  instrument'"  That  is  not  so  here.  The 
pow^r  to  chaige  is  given  by  the  deed  of  the  18th  of  Octo- 
ber, 1822,  and  that  is  executed  by  means  of  a  will.  The 
ffift  is  not  by  will  or  testamentary  instrument,  but  ema- 
nates from  the  deed  which  authorises  the  charge.  Though 
there  are  some  exceptions,  the  rule  is,  that  where  there  is 
a  power  to  appoint,  which  is  exercised,  the  appointee  takes. 
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1849.  not  under  the  instrument  which  executes  the  power,  bat 
Ars.'QsK.  under  the  deed  which  creates  it  The  AUomey-Oeneral  v. 
-J    ^-  Pickard  (a),  which  was  confirmed  on  error  (5),  in  some  re- 

Hbrttobd.  spects  differs,  because  there  the  power  to  charge  the  real 
estate  was  not  created  by  deed,  but  by  will,  and  the  instru- 
ment by  which  that  power  was  executed  was  also  a  will; 
but  it  was  important,  with  reference  to  the  rate  of  duty,  to 
ascertain  under  which  will  the  party  took  the  gift ;  and  the 
Court  held  that  it  was  not  under  the  will  which  executed 
the  power,  but  under  the  will  which  created  it  That  is 
the  first  proposition  arising  from  the  judgment  in  that 
case:  the  second  is,  that,  if  the  power  be  created  by  deed, 
though  executed  by  will,  it  is  a  gift  by  deed,  and  not  by 
win  or  testamentary  instrument,  and  so  not  subject  to 
legacy  duty:  the  third  is,  that,  if  the  power  be  created  by 
will,  though  executed  by  deed,  then  the  l^acy  duty  at- 
taches. 

Secondly,  conceding  this  to  be  a  gift  by  will  or  testa- 
mentary instrument,  it  is  not  within  the  operation  of  these 
statutes.    A  similar  question  was  under  consideration  in 
The  Attamey-Oeneral  v.  The  Marquis  of  Hertford(c),  which 
decision  probably  led  to  the  passing  of  the  8  &  9  Vict  a 
76.     That  case  involyed  three  points:  first,  whether  the 
gift  was  a  gift  by  will  or  testamentary  instrument,  or  by 
deed:  secondly,  whether  the  45  Geo.  3,  a  28,  applied,  inas- 
much as  the  Marquis  of  Hertford  had  only  a  life  estate  in 
the  property  charged;  and,  thirdly,  whether  an  annuity  to 
a  third  party  for  life  was  a  legacy  within  the  Act  of  Par- 
liament   For  the  determination  of  those  questions,  it  be- 
came necessary  to  separate  the  language  of  the  enacting 
clause  from  that  of  the  proviso,  and  the  Court  were  inclined 
to  think,  that,  if  the  former  had  stood  alone,  the  case  might 
have  come  within  it;  but  they  decided  against  the  Crown, 
in  consequence  of  the  effect  which  they  gave  to  the  proviso. 

(a)  3  M.  <b  W.  652.         {b)  6  M.  A  W.  348.         (c)  14  M.  tfe  W  281 
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Now,  supposing  the  45  Geo.  3,  c.  28,  were  the  only  statute,        1849. 
by  reference  to  that  case  the  proviso  is  to  be  looked  at  in      2t».-Gkh. 
connexion  with  the  enacting  clause,  and,  in  that  view,  the  *• 

proviso  excludes  any  liability  from  attaching  to  this  gift;  Hbbttobd. 
for  it  is  a  specific  sum  apportioned  by  will  or  testamentary 
instrument,  under  a  power  given  for  that  purpose  by  deed. 
The  8  &  9  Vict.  c.  76,  has  introduced  a  different  consider- 
ation, because  the  enacting  clause  of  that  Act  goes  further 
than  the  former,  and  the  proviso  is  less  extensive  in  its  oper- 
ation. The  former  Act  applied  in  terms  to  a  charge  upon 
the  estate  of  the  devisor,  but  not  to  an  estate  which  he  had 
power  to  charge  simply,  having  no  interest  in  it  The  4th 
section  of  the  8  &  9  Vict.  c.  76,  contains  other  words,  viz. 
"  or  shall  have  effect  or  be  satisfied  out  of,  or  is  or  shall 
be  charged  or  rendered  a  burden  upon  the  real  or  herit- 
able estate  of  such  person,  or  any  real  or  heritable  estate, 
or  the  rents  or  profits  thereof,  which  such  person  hath  had 
or  shall  have  had  any  right  or  power  to  charge,  burden,  or 
affect."  That  was  intended  to  provide  for  the  case  of  an 
estate  which  a  party  had  power  to  charge  simply;  and  the 
same  rule  which,  before  that  Act,  applied  if  the  party 
charging  had  an  interest,  still  applies  where  he  charges  his 
own  estate.  The  former  Act  did  not  apply  to  property  in 
respect  of  which  the  party  had  only  a  life  interest,  together 
with  a  power  to  charge;  for,  in  that  case,  the  estate  termi- 
nated before  the  gift  took  effect.  The  latter  Act  intro- 
duces a  liability  where  the  party  executing  the  power  had 
power  to  charge,  though  he  had  no  estate  in  the  lands 
charged.  The  effect  of  the  latter  Act  is,  therefore,  to  im- 
pose upon  an  estate,  which  a  party  had  the  mere  power  of 
charging,  the  same  liability  as  would  apply  to  an  estate  in 
which  he  had  an  interest.  The  proviso  in  the  45  Geo.  3, 
c.  28,  8.  4,  is  not  repealed  by  the  8  &  9  Vict  c.  76,  s.  4. 
That  Act  recites  the  55  Geo.  3,  c.  184,  but  not  the  45  Geo. 
3.  a  28,  and  it  is  only  by  virtue  of  the  8th  section  of  the 
55  Geo.  3,  that  the  last  Act  becomes  incorporated  with  the 
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1849.  first  Admitting  that  the  case  taMs  within  the  enactmg 
Irt-Qn,  P*'^  ^^  *^®  **^  section,  and  not  within  the  proviso  of  the 
„    ••  8  &  9  Vict,  c  76,  yet,  if  the  proviso  in  the  45  Geo.  3,  c 

HAmQvn  OF  .  . 

HsBTfOKD.  28,  &  4,  remains  unrepealed,  the  case  is  not  affected  hy  the 
enacting  clause  of  the  last  Act  The  mle,  as  stated  in 
Oregar^s  case  (a),  is,  that  ''  a  later  statute  in  the  affirm- 
ative shall  not  take  away  a  former  Act;  and  eo  potius,  if 
the  former  be  particular  and  the  later  general''  The  nega- 
tive words  of  the  45  Geo.  3,  c.  28,  are  not  taken  away  by 
the  affirmative  words  of  the  8  &  9  Vict  c.  76.  The  Ian* 
guage  must  be  clear  and  unambiguous,  in  order  to  impose 
a  duty  on  the  subject:  Stockton  and  Darlington  Railway 
Company  v.  Barrett  (JH), 

Thirdly,  the  8  &  9  Vict  a  28,  has  not  a  retrospective 
operation.  The  will  was  not  only  executed,  but  the  testa- 
tor had  died,  before  that  Act  passed;  therefore,  taking  the 
will  to  speak  from  his  death,  this,  so  far  as  it  was  a  gift 
by  wiU,  was  a  gift  before  the  passing  of  that  Act  It  is 
true  that  the  money  was  not  paid  until  after  the  Act  pass- 
ed, but  the  donee  of  the  power  was  entitled  to  call  for  pay- 
ment before  it  passed.  The  55  Geo.  3,  c.  184  (c),  uses  the 
words  "  paid,  delivered,  retained,"  &a,  the  object  being  to 
enable  the  Crown  to  treat  a  legacy  retained  as  if  actually 
paid  over.  The  statute  must  be  read  as  if  it  were  ''any 
gift  made  by  any  wiU  after  the  passing  of  this  Act" 

The  Solicttor-Oenerai,  in  reply. — ^This  gift  took  effect  by 
virtue  of  the  will  A  distinction  exists  between  cases  of 
general  powers,  and  powers  for  limited  interests  to  persons 
named  in  the  power.  Thus,  if  an  estate  be  given  to  A  for 
life,  with  a  power  by  will  or  deed  to  appoint  it  to  whom- 
soever he  pleases,  his  execution  of  that  power  has  refer- 
ence to  the  instrument  which  executes  it;  but  if  an  es- 
tate be  given  to  A.  for  life,  with  power  to  appoint  for 

(a)  6  Eep.  19b.  (b)  11  C.  A  P.  690. 

(c)  Sched.  pt.  3,  tit. ''  Legacies,"  2. 
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such  interests  or  estates  as  he  shall  think  fit,  to  his  own  1849. 
children  and  no  other,  then  the  power  has  reference  to  Att.-Giv. 
the  instrument  creating  the  power:  Dvke  of  Marlborough  n^^jg  q, 
V.  Earl  Godolphin  (a),  PkUt  v.  Routh  (6),  In  re  Gholmon-  Hbbtww). 
deley(c).  A  deed  creating  a  power  gives  nothing  to  the 
objects  of  the  power,  unless  the  donee  of  it  exercises  the 
power ;  and  if  he  can  only  do  so  by  will,  the  power  takes 
effect  by  virtue  of  the  will.  The  observations  of  the 
Court,  in  delivering  judgment  in  The  AUomey-Oenerai  v. 
Pickard,  are  made  with  reference  to  cases  in  which  a  spe- 
cified individual  is  named  in  the  power.  With  respect  to 
the  argument,  that  this  case  does  not  come  within  the  op- 
eration of  these  statutes,  that  depends  upon  their  construc- 
tion ;  and  the  question  is,  whether  these  two  clauses  can 
co-exist.  Now  the  effect  of  these  statutes  is  this:  the  first 
says,  that  legacies  shall  be  subject  to  duty,  and  it  defines 
certain  gifts,  which  may  be  called  A,  as  legacies;  it  then 
says,  that  certain  other  gifts,  which  may  be  called  B,  shall 
not  be  deemed  legacies;  then  comes  a  subsequent  statute, 
which  says  that  the  former  shall  be  construed  as  if  A  and 
B  were  both  legacies  under  that  Act.  The  two  clauses  can- 
not stand  together,  and  therefore  the  latter  must  override 
and  control  the  former.  Then,  as  to  the  retrospective  operar 
tion  of  the  8  &  9  Vict  a  26:  by  the  6th  section  of  the  36 
Oeo.  3,  c.  52,  the  duty  attaches  at  the  time  the  legacy  is 
paid,  which  may  be  a  greater  or  less  time,  but  no  interest 
is  payable  by  reason  of  the  delay.  The  words  are,  "  a  gift 
which  M  or  shall  be  payable;"  that  is,  where  a  person  is 
entitled  to  receive  a  legacy  which  has  not  been  paid.  By 
no  other  construction  can  any  effect  be  given  to  the  words 
''shall  be  payable.''  [Rolfe,  B.,  referred  to  Moon  v.  Dur- 
den  (d),]  The  other  side  would  read,  the  statute  as  if  it 
were,  "  any  gift  made  by  will  after  the  passing  of  this  sta- 

(a)  Eden,  404.  (c)  1  C.  <b  M.  149. 

(h)  6  M.  <b  W.  756.  (d)  2  Exch.  22. 
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1849.        tute."    The  preamble  of  the  8  &  9  Vict  a  28,  supports  the 
Ar.-Obit.     construction  contended  for. 

Marquis  or 

HsBTfOKD.        Pollock,  C.  B. — ^There  must  be  judgment  for  the  Crown. 
The  question  turns  upon  the  construction  of  the  4th  sec- 
«  tion  of  the  8  &  9  Vict  c.  76,  as  contrasted  with  the  45 

Oeo.  3,  a  28.    By  the  last-mentioned  statute,  certain  l^acy 
duties  were  imposed,  and  the  4th  section  contains  a  defini- 
tion of  what  was  meant  by  a  legacy;  then  follows  a  proviso 
'^  that  nothing  contained  in  that  Act  shall  be  construed  to 
chaige  with  the  duties  by  that  Act  granted,  any  specific 
sum  or  sums  of  money,  or  any  share  or  proportion  thereof 
charged  by  any  marriage  settlement,  or  deed  or  deeds, 
upon  any  real  estate,  in  any  case  in  which  any  such  specific 
sum  or  sums,  or  share  or  proportion  thereof,  shall  be  ap- 
pointed or  apportioned  by  any  will  or  testamentary  instru- 
ment under  any  power  given  for  that  purpose  by  any  such 
marriage  settlements  or  deed  or  deeds.''    The  real  efiect 
of  that  proviso  was  to  enable  persons  by  marriage  settle- 
ment or  deed  to  raise  a  fund,  not  for  any  individuak 
specifically  named,  but  generally  to  be  divided  and  appor- 
tioned under  a  will  or  testamentary  instrument,  and  so 
to  create  a  fund  which  should  not  be  liable  to  legacy 
duty.     We  have  nothing  to  do  with  the  fact  of  a  case 
having  been  decided  in  this  Court  in  June,  1845,  pre- 
viously to  the  passing  of  the  8  &  9  Vict  a  73;  but  we  find 
that  in  August,  1845,  that  statute  passed,  which  creates 
a  difierent  arrangement,  and  provides  in  substance,  that 
gifts  by  will  or  testamentary  instrument  of  any  person,  if 
payable  out  of  the  real  or  heritable  estate  of  such  person, 
shall  be  deemed  a  legacy.    Then  follows  a  proviso,  that 
it  shall  not  apply  "  to  any  sum  of  money  which  by  any 
marriage  settlement  shall  be  subject  to  any  limited  power 
of  appointment  to  or  for  the  benefit  of  any  person  therein 
specifically  named  or  described  as  the  object  or  objects 
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of  such  power,  or  to  or  for  the  benefit  of  the  issue  of  v.2fl^ 
such  person  or  persons/'  So  that,  if  the  fund  is  in  Att.-Gsv. 
reality  appropriated  to  persons  either  named  or  described^  Uabqdis  or 
and  is  to  go  to  them  or  their  issue,  it  is  not  to  be  H^'^wbd, 
deemed  a  legacy,  but  is  to  be  considered  an  appropria- 
tion of  the  fund  by  virtue  of  the  marriage  settlement  or 
deed;  but  if  there  be  no  such  specific  appropriation,  it  is 
to  be  considered  as  a  fund  at  large,  capable  of  being  appli- 
ed in  any  way  by  the  person  who  is  to  exercise  the  power, 
and  then  it  is  to  be  liable  to  legacy  duty.  It  has  been 
argued  that  the  8  &  9  Vict  c.  76  does  not  repeal  the  4th 
section  of  the  45  Geo.  3,  a  28;  nor  is  it  necessary  that  it 
should  repeal  that  clause  in  distinct  terms.  It  says,  that 
certain  funds  shall  be  liable  to  legacy  duty.  Now,  suppose 
there  had  been  no  proviso,  and  the  legislature  had  intended 
to  make  all  such  gifts  or  appropriations,  whether  of  a  sum  in 
gross,  or  of  a  sum  to  be  applied  to  specific  persons,  liable 
to  duty,  would  not  that  have  repealed  the  former  statute? 
Then  it  says  that  they  shall  all  be  liable  to  duty,  with  a 
particular  exception;  therefore,  if  the  effect  of  that  clause, 
without  the  proviso,  would  have  been  to  create  a  general 
liability  to  duty,  the  proviso  does  not  take  away  its  opera- 
tion in  cases  not  within  it 

With  respect  to  the  argument,  that  this  is  not  a  gift,  it 
appears  to  me  clearly,  that  it  is  a  gift  by  will  or  testament* 
ary  instrument,  inasmuch  as,  where  you  have  to  select  from 
certain  objects  of  the  testator's  bounty,  who  and  in  what 
proportions  they  shall  take,  that  may  well  be  considered 
a  gift.  Also,  where  the  person  who  originally  created  the 
power  had  not  contemplated  the  particular  individual  to 
be  benefited,  it  would  be  a  violation  of  language  to  say 
that  that  was  not  a  legacy  within  the  meaning  of  this 
clause:  it  is  the  gift  of  the  person  who  names  the  indivi^ 
dual  by  virtue  of  the  power. 

As  to  this  being  a  claim  of  a  retrospective  character,  it 
seems  to  me,  that,  construing  the  Act  of  Parliament  ac-» 
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1849.        cording  to  its  plain  and  natural  meaning, — ^though  I  do  not 

An.-aEir.      attach  much  importance  to  the  introductory  words,— it  is 

Kabqvib  or    impossible  not  to  read  the  enactment  as  applicable  to  all 

HuTvoBD.     legacies  of  the  particular  description  which  remained  pay- 

abla    That  construction  is  fortified  by  referring  to  the 

55  Geo.  3,  a  184,  which  was  made  to  apply  to  wills  ahready 

prepared,  there  being  a  different  scale  of  duty  according 

as  the  parties  died  before  or  after  a  period  then  elapsed 

Pabke,  R — ^I  entirely  concur.  The  case  lies  in  a  very 
narrow  compass,  and  I  think  it  is  free  from  any  reasonable 
doubt  If  it  had  occurred  prior  to  the  8  &  9  Vict  a  76, 
this  sum  woidd  haye  been  exempt  frt>m  legacy  duty,  ac- 
cording to  the  decision  of  this  Court  in  The  Attorney^ 
nercU  y.  The  Marquis  of  Hertford,  The  claim  to  l^acy 
duty  relates  to  a  sum  of  money  raised  under  a  power  by 
deed,  which  has  been  executed  by  will,  and  as  to  which  it 
is  contended,  that  there  is  a  difference  in  the  statutes. 
The  question  turns  entirely  upon  the  8  &  9  Vict  c.  76, 
s.  4;  and  I  do  not  consider  myself  at  liberty  to  inqmre 
what  was  the  motive  for  introducing  it,  whether  for  the 
purpose  of  overriding  a  prior  decision  of  this  Court  or  not, 
because  we  have  only  to  look  at  the  statute  itself.  Then, 
looking  at  the  statute,  there  can  be  no  question  that  every 
disposition  by  will,  whether  it  operated  originally  by  virtae 
of  a  power  created  by  deed  or  not,  is,  under  this  Act  of 
Parliament,  rendered  liable  to  duty.  It  provides  that 
eyery  disposition  by  virtue  of  a  will  or  testamentary  in- 
strument, which  is  or  shall  be  payable  out  of  any  real  es- 
tate, or  any  charge  thereupon,  which  any  person  hath  had 
or  shall  have  any  right  or  power  to  charge,  that  is,  whe- 
ther by  will  or  deed,  shall  be  liable  to  legacy  duty.  Now 
this  is  a  case  in  which  a  party  has  a  power  to  charge  by 
will  a  sum  of  money  which  is  charged  upon  the  estate  by 
deed,  and  therefore  is  within  the  express  vrords  of  the 
enacting  clause. 
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Then  it  is  said,  that  in  the  former  statute  there  was  a      ^  1849.^ 
proviso  exempting  the  case  of  any  specific  sum  charged      An^Qm. 
upon  real  estate  by  marriage  settlement  br  deed;  but  we     MABQunor 
have  a  positive  provision  in  the  last  Act  of  Parliament,  by     Hbbiiobp. 
which  everything  is  construed  to  be  a  legacy,  and  liable 
to  duty,  which  may  be  derived  from  any  fund  which  the 
party  has  a  right  by  any  deed  to  charge.     The  effect  of 
that  is  to  do  away  with  the  affirmative  provision  contained 
in  the  former  Act;  and  there  is  no  longer  any  exemption, 
because  it  is  repealed  by  the  enactment,  which  says  that 
all  cases  shall  be  deemed  a  legacy  in  which  persons  have 
power  to  dispose  of  any  property  charged  upon  real  estate 
by  will  or  deed    The  proviso  in  the  45  Geo.  3,  c.  28,  is 
repealed  by  the  enacting  part  of  the  clause  in  the  present 
Act,  and  such  legacies  as  would  otherwise  fall  within  the 
latter  Act  are  exempt  from  its  operation,  if  made  by  mar- 
riage settlement,  subject  to  any  limited  power  of  appoint- 
ment, for  the  benefit  of  any  person  or  persons  therein  spe- 
fically  named.    The  words  of  this  clause  apply  to  all  cases 
of  appointment  by  will  or  deed. 

Then  it  is  contended,  that  this  section  applies  only  to 
future  gifts,  on  the  well-known  principle  that  Acts  of  Par- 
liament are  to  be  construed  as  providing  for  future  cases 
not  past  There  are  two  circumstances  which  induce  me 
to  come  to  the  conclusion  that  the  Act  operates  in  all 
cases  upon  gifts  by  way  of  legacy  not  yet  paid  and  dis- 
charged. The  first  is,  that  the  Act,  though  not  expressly 
mentioned  to  be  so,  yet,  by  way  of  construction,  is  declara- 
tory of  an  antecedent  Act,  which  is  placed  within  the 
operation  of  the  present  Act;  so  that  we  must  treat  as  part 
of  it  all  cases  falling  within  the  antecedent  Act,  some  of 
which  might  be  gifts  after  the  passing  of  that  Act,  and 
before  the  present.  The  second  circumstance  is,  the  use 
of  the  words  "  is  payable,"  which  must  be  rejected,  unless 
they  apply  to  legacies  given  by  antecedent  wills,  and  not 
then  paid.    The  effect  of  those  words  is  to  take  out  of  the 

TT  2 
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1849.  (^eration  of  the  Act  every  legacy  which  has  been  paid. 
It  is  clear,  upon  the  construction  which  ought  to  r^ulate 
cases  of  this  description,  that  this  is  a  legacy  liable  to  duty, 
HsRTf oBD.  and  that  the  Act  extends  to  it,  although  it  is  given  by  the 
will  of  a  testator  who  died  before  the  passing  of  the  Act 
Therefore  our  judgment  must  be  for  the  Crown. 

RoLFB,  B. — I  am  of  the  same  opinion.  Indeed,  I  think 
the  matter  so  clear  that  I  am  glad  that  we  have  at  once 
given  judgment,  instead  of  entailing  upon  the  parties  un- 
necessary delay.  The  case  is  distinctly  within  the  principle 
of  The  AUomey-Oeneral  v.  The  Marquis  of  Hertford^  in 
which  this  Court  decided,  under  a  similar  will,  that  a  sum 
of  money  so  given  was  not  liable  to  legacy  duty.  The 
question  then  is,  how  is  it  to  be  held  in  this  case  that  the 
gift  is  liable  to  legacy  duty?  For  this  reason,  that,  subse- 
quently to  the  decision  of  that  case,  an  Act  of  Parliament 
passed,  which  in  terms  makes  it  liable.  The  reason  it  was 
not  liable  in  the  former  instance  was,  that  the  Act  of  Par- 
liament which  imposed  the  duty  upon  legacies  chargeable 
upon  real  estates,  contained  an  exception  in  favour  of  tes- 
tamentary charges  of  sums  of  money  which  had  been  made 
chargeable  upon  settled  estates  by  marriage  settlements  or 
deeds.  Probably  the  legislature  did  not  observe  in  the 
former  Act  the  extent  to  which  they  were  going;  but  this 
Court  held,  that,  under  the  words  of  that  section,  if  a  spe- 
cified sum  of  money  was  charged  upon  real  estates  by  deed, 
and  appointed  or  apportioned  by  will,  it  was  not  liable  to 
legacy  duty.  Since  that  decision,  the  legislature  has  passed 
another  Act  of  Parliament,  which  in  terms  enacts,  that  all 
sums  of  money  charged  upon  any  real  estates,  the  disposition 
of  which  any  person  shall  have  power  to  appoint,  shall  be 
liable  to  duty.  Now  this  is  a  sum  of  money  charged  upon 
real  estates,  and  which  Lord  Hertford  had  the  power  of 
appointing.  Thereupon  it  would  be  liable  to  duty,  unless 
exempted  by  the  subsequent  proviso.    That  proviso  creates 
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no  exemption,  because  it  is  confined  to  that  which,  prohar        1849. 
bly,  the  legislature  originally  intended  to  be  the  onlj  ex-      Ara.-aE]r. 
emption,  namely,  the  case  of  a  sum  of  money  settled  by     marqum  o» 
marriage  settlement,  for  the  benefit  of  the  subject  of  that     Hiktiow). 
settlement  specially  named  therein.    Now  this  sum  of  mo- 
ney does  not  come  within  the  proviso,  but  it  does  come 
within  the  enactment;  and  although  there  are  no  express 
words  saying  that  the  former  proviso  is  repealed,  the  en- 
actment is  absolutely  inconsistent  with  it,  and  must  there- 
fore prevail 

The  only  point  upon  which  I  had  any  doubt  in  the  course 
of  the  argument  was,  whether  this  Act  of  Parliament  was 
retrospective.  Generally  speaking,  the  Courts  are  bound 
to  hold  that  Acts  of  Parliament  are  not  retrospective,  if  it 
be  possible  so  to  construe  them.  The  reason  is,  that  a  dif- 
ferent construction  woidd  lead  to  great  injustice;  and  the 
majority  of  this  Court  acted  on  that  principle,  notwith- 
standing very  strong  words  indeed,  in  the  case  of  Moon  v. 
Durden  (a).  I  do  not  see  any  such  difficulty  in  this  case» 
partly  from  what  is  pointed  out  by  my  Brother  Parke^ 
namely,  that  the  words  are  "  is  payable," — ^though  I  do  not 
attribute  so  much  weight  to  that  expression  as  he  appears 
to  do, — ^but  that,  I  conceive,  this  is  not  a  hardship  on  the 
parties,  for  we  must  look  at  what  has  been  the  whole  course 
of  legislation  upon  the  subject  of  imposing  taxes.  It  is 
generally  to  raise  a  revenue  for  public  purposes,  and  that 
is  for  the  benefit  of  the  community;  so  that,  in  this  point 
of  view,  it  is  not  unjust  to  charge  parties  with  duty  upon 
legacies  which  are  payable,  even  though  they  arise  from 
wills  already  made.  The  same  thing  has  been  done  in  a 
variety  of  cases;  a  familiar  instance  is  that  of  the  assessed 
taxes,  where  a  person  is  charged  in  respect  of  taxable  mat- 
ters kept  in  previous  yeara  He  might  say,  ^'  That  is  veiy 
unjust:  I  kept  two  servants  or  two  horses,  not  expecting  to 

(a)  2  Exch.  22. 
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1849.        be  taxed; "  but  the  answer  is,  money  must  be  msed,  and 
Ara.-Gs9.     the  most  the  l^slature  can  do,  is  to  take  care  that  it  is 
Harquib  Of     ^^^®  ^^  ^  manner  calculated  to  impose  the  least  injury. 
HxftTioBP.     "When  we  look  at  what  a  person's  establishment  has  been, 
and  find  the  legislature  charging  him  in  future  years  for 
that  establishment  which  he  had  before  the  Act  of  Parlia- 
ment passed,  the  case  is  in  precise  analogy  with  the  pre- 
sent   Therefore,  I  do  not  stop  to  inquire  whether  the 
legislature  has  acted  with  injustice  in  taxing  parties  in 
respect  of  legacies  coming  to  them  under  instruments  iJ- 
ready  in  operation;  because,  if  the  money  has  not  been 
actually  paid,  it  will  be  a  benefit  to  the  parties  who  haye 
to  receive  it;  and  the  words  of  the  clause  bear  out  the 
construction  put  upon  it. 

Platt,  B. — I  also  think  that  our  judgment  ought  to  be 
for  the  Crown ;  but,  at  the  same  time,  I  must  own  I  do  not 
consider  that  the  judges  have  the  least  power  to  alter  the 
plain  words  of  an  Act  of  Parliament;  and  although  it  may 
be  very  unjust  that  the  enactment  of  the  legislature  should 
be  put  in  force  according  to  its  terms,  yet,  if  those  terms 
are  plain  and  unambiguous,  we  cannot  assume  authority 
to  alter  them  in  consequence  of  any  notion  which  we  may 
entertain  of  the  injustice  of  the  enactment  Our  duty  is 
to  administer  the  law  as  we  find  it  I  so  thought  in  the 
case  of  Moon  v.  Durden^  where  I  held  that  we  had  no  right 
to  reject  two  words  of  an  Act  of  Parliament  for  the  purpose 
of  giving  to  it  a  particular  efiect  which  the  plain  words  of 
the  Act  were  not  ciJculated  to  give.  But  that  is  not  the 
case  here.  The  words  of  this  Act  are  perfectly  plain  and 
unambiguous,  and  whatever  is  plainly  indicated  by  the 
terms  of  the  enactment  to  have  been  the  intention  of  the 
legblature  must  be  adopted,  however  unjust  it  may  appear. 
The  Court  must  give  judgment  in  accordance  with  the  di- 
rection contained  in  the  4th  section  of  the  8  &  9  Vict  a 
76,  which  requires  it  so  to  expound  the  law,  that  certain 
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gifts,  though  they  might  not  before  have  been,  shall  now  1849. 

be  deemed  legacies  subject  to  duty.    This  is  a  gift  by  will,  An.-anr. 

charged  on  real  estate,  and  payable  at  the  time  the  Act  haaqvu  oi 

passed ;  it  is  also  a  gift  by  will,  paid  and  satisfied  out  of  HMTwaD. 

real  estate  since  the  Act  passed ;  therefore,  under  either  of 

those  two  branches,  it  falls  within  the  provisions  of  the 

Act  of  Parliament. 

Judgment  for  the  Crown. 


Whitb  V,  North  and  Others.  AprU^o. 

J^EBT  for  money  lent,  and  on  an  account  stated. — Plea^  The  following 

never  indebted,  upon  which  issue  was  joined.  "l^uS^iun 

At  the  trial,  before  Mavle,  J.,  at  the  last  Spring  Assizes  f J?)"*  £' 

\  1844.    BorroW" 

at  Nottingham,  the  following  instrument,  without  a  pro-  edof  Mr.  J.  w. 

.  .        .  A*       1  •  •  1  ^®  'um  of 

missory  note  stamp,  was  offered  m  evidence: —  2001.,  to  ao- 

oount  for,  on 

"  Nottingham,  August  5, 1844.      Alliance  cinb, 
"  Borrowed  of  Mr.  Joseph  White  the  sum  of  200t,  to  ac-  J^^.^^  ^^^ 
count  for,  on  behalf  of  the  Alliance  Club,  at         months'  od,"  waaheid 

,  not  to  be  a  pro- 

notice,  if  required.  misMxynote. 

(Signed)        "  K.  Swann,  Treasurer.  niiiar  ii^iS" 

«  T.  Gascotkb,  Secretary.  SSL  fiuti't; 

"  H.  North  and  P.  Babton,  Treasurers  "^^  ^  word 

"  two    waa 
of  the  said  Club.''  held  not  to  be 


It  was  thereupon  objected,  on  the  part  of  the  defendants, 
that  this  instrument  was  a  promissory  note,  and  inadmis- 
sible in  evidence  without  the  proper  stamp;  and  also  that 
the  defendants  were  not  personally  bound  by  it.  The 
learned  Judge  overruled  the  objections,  and  a  verdict  was 
found  for  the  plaintiff,  with  leave  to  the  defendants  to 
move  to  set  that  verdict  aside,  and  to  enter  a  nonsuit 

WhiUhurst  now  moved  accordingly.— This  is  a  promis- 


apromiBMiy 
note. 
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2^49^  gory  note.  In  Morris  v.  Lee  (a),  "  I  promise  to  account 
with  A.  B.  or  order,  for  202^,  viJue  received  by  me,''  was 
held  to  be  a  note.  [Parke,  B. — ^The  case  of  Home  v.  Bed- 
/earn  (b)  is  like  the  present:  there  the  words  are,  "  I  hare 
received  the  sum  of  202.  which  I  borrowed  of  you,  and  have 
to  be  accountable  for  the  said  sum,  with  legal  interest;" 
and  that  was  held  not  to  require  a  stamp.  That  case  is 
very  much  in  point;  and,  moreover,  this  is  an  incomplete 
instrument,  for  there  is  no  time  specified  for  payment 
Rolfe,  R — Supposing,  for  an  instant^  that  it  is  a  promii^ 
sory  note,  what  value  of  stamp  would  be  required?]  It 
would  be  one  for  two  months  at  least  In  the  second  place, 
the  defendants  do  not  pledge  their  personal  credit:  they 
promise  to  pay  for  the  Alliance  Club.  [Parke,  R — ^That 
objection  is  to  the  nonjoinder  of  other  parties,  and  the  plea 
should  be  in  abatement] 

Pollock,  C.  R — ^There  will  be  no  rule  in  this  case.  The 
Stamp  Act  expressly  contemplates  instruments  of  this  de- 
scription, for  it  exempts  from  duty  "  all  other  instruments 
bearing  in  any  degree  the  form  or  style  of  promissory  notes, 
but  which  in  law  shall  be  deemed  special  agreements,  ex* 
cept  those  expressly  directed  to  be  promissory  notes.''  This 
is,  I  think,  in  substance  an  agreement,  and  not  a  promis- 
sory note.  The  case  of  Home  v.  Medfearriy  to  which  my 
Brother  Parke  has  referred,  is,  I  think,  in  point;  and  what 
was  there  said  by  Tindal,  C.  J.,  and  Bosanqueiy  J.,  are  veiy 
apposite  to  this  case. 

BoLFB,  B. — ^This  is  a  stipulation  that  the  money  shall 
not  be  called  for  except  upon  a  certain  event 

Parke,  R,  and  Platt,  B.,  concurred. 

Rule  refused  (c). 

(a)  2  Ld.  Raym.  1396.  the  instrument  was  similar  to  the 

\h)  4  Bing.  N.  C.  433.  above,  with  the  exception  that  the 

(c)  On  a  subsequent  day  a  rule  blank  was  filled  up  with  the  wonl 

was  moved  for,  and  refused,  where  ^  two." 
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Daintbt  and  Another  v.  Bbocklehubst.  April  20. 

VV ELSBY  moved  for  a  rule  calling  on  ihe  plaintiffs  to  A  judge's  dino- 
sliew  cause  why  an  order  made  by  WUde^  C.  J.,  at  Cham-  JlSendment  of 
bers,  should  not  be  rescinded.    This  was  an  action  on  the  *  ???*•  **"" 

'  ^    ^  not  be  que*- 

case  for  an  injury  to  the  plaintiff's  reversion  (a).  At  the  tioned  by  the 
trial,  before  WUde,  C.  J.,  under  the  direction  of  the  learn- 
ed Judge  the  defendant  had  a  verdict  on  the  third  issue 
raised  by  the  pleadings,  and  the  plaintiff  on  the  other 
issues,  leave  being  reserved  to  both  parties  to  move  the 
Court  to  set  the  verdict  on  those  issues  aside,  and  to  enter 
it  as  the  Court  should  direct  The  defendant's  counsel  ac- 
cordingly moved,  in  Michaelmas  Term  last,  to  set  aside  the 
verdict  on  the  fourth  issue,  and  to  enter  it  thereon  for  the 
defendant  The  Court  refused  the  rule.  No  application 
was  made  to  the  Court  above  on  the  part  of  the  plaintiffs; 
but  on  a  subsequent  day  a  summons  was  taken  out  by 
them  before  Wilder  C.  J.,  to  amend  the  postea  in  accord- 
ance with  the  judgment  of  this  Court,  which  permission 
was  refused;  but  the  plaintiffs  were  referred  to  this  Court, 
when  the  rule  was  refused  as  unnecessary.  The  plaintiffs 
then  again  applied  to  the  learned  Judge  to  amend  the  postea 
by  entering  the  verdict  upon  the  third  issue  for  them.  His 
Lordship  ordered  the  postea  to  be  amended  "  according  to 
the  decision  of  the  Court  of  Exchequer."  This  order  was 
obtained  ex  parte. 

Wdfby. — ^The  defendants  ought  to  have  been  heard  upon 
the  matter.  [Parhe,  B. — ^The  jury  in  effect  found  a  ver- 
dict for  the  plaintiffs  on  the  third  issue,  and  the  amend- 
ment was  allowed  that  the  postea  might  accord  with  the 
verdict    Piatt,  B. — ^The  postea  is  the  return  of  the  learned 

(a)  See  the  case,  ante,  p.  207. 
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Judge  himself,  and  he  is  responsible  for  it   PoUockj  C.  R- 
We  have  no  jurisdiction  whatever  in  the  matter.] 


Per  Curiam  (a). 


(a)  PoUock,  C.  B.,    Parhe,  B., 
Piatt,  B. 
{b)  See  Sandford  y.  Alcock,  13 


Rule  refused  Q>), 

M.dr  W.  669;  Newtony^HarlBrnd, 
1  M.  <&  G.  958;  Kilner  v.  BaU^, 
5  M.  <fe  W.  382. 


April  2Z. 

In  an  action  lor 
a  Hbel,  chaining 
the  plaintiff 
with  want  of 
competence  and 
akillas  ainr* 
T^or  in  parti- 
cular work  done 
for  the  defend- 
ant, evidence  is 
not  admiaaible, 
(to  ahew  malice,) 
that  the  plain- 
tiff has  on  other 
occasions  acted 
competently  and 
skilrallyin  snch 
capacity. 


Brine  v.  Bazalgette. 

vyASE  for  libeL — ^The  declaration,  after  an  inducement 
that  the  plaintiff  was  a  surveyor,  and  employed  as  an  as- 
sistant to  one  H.  Castles,  in  the  service  of  the  defendant, 
and  had  in  such  employment  performed  work  in  a  proper 
manner  and  "  with  competent  skill,  care,  judgment^  and 
integrity,"  charged  that  the  defendant,  well  knowing  &&, 
but  contriving  &c.,  published  in  a  letter  to  the  said  H. 
Castles^  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him  in  the  way  of  and  in  respect  to  his  said  trade 
and  business,  and  of  and  concerning  the  plaintiff  in  his 
said  employment,  and  the  said  work  and  labour,  care, 
diligence,  and  attendance  so  done,  performed,  and  be- 
stowed by  the  plaintiff  as  aforesaid,  a  false  and  scandalous 
libel,  containing,  amongst  other  things,  the  false,  scanda- 
lous, defamatory,  and  libellous  matter  following,,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in 
his  said  trade  and  business,  and  of  and  concerning  him 
in  his  said  employment,  and  the  said  work  and  labour, 
care  and  diligence,  and  attendances  so  done,  performed^ 
and  bestowed  by  the  plaintiff  as  aforesaid,  that  is  to  say, 
'^  Dear  Sir,  (meaning  the  said  H.  Castles), — ^I  (meaning  the 
defendant)  take  the  earliest  opportunity  to  inform  you 
(meaning  thereby  the  said  H.  Castles)  that  I  (meaning  the 
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said  defendant)  have  been  most  seriously  inconvenienced  1849. 
and  annoyed  by  the  incompetency  of  two  of  your  assist- 
ants, namely,  Mr.  Brine  (meaning  the  plaintiff)  and  Mr. 
D.,  (meaning  thereby  that  the  said  plaintiff  was  not  a 
competent  and  skilful  surveyor,  and  was  unacquainted 
with  his  said  trade  and  business,  and  had  not  done,  per- 
formed, and  bestowed  the  said  work  and  labour,  care, 
diligence,  and  attendances,  so  done,  performed,  and  be- 
stowed by  the  plaintiff  as  aforesaid  in  a  proper,  skilful, 
and  workmanlike  manner).  The  latter  is  not  a  surveyor 
at  all,  and  has  put  me  to  such  inconvenience  and  expense 
that  I  (meaning  the  defendant)  cannot  think  of  paying 
him  for  the  time  he  spent  in  deceiving  me;  and  after  your 
(meaning  the  said  H.  Castles)  assurance  that  the  men  you 
sent  me  were  all  personally  known  to  you,  and  might  be 
depended  upon,  I  (meaning  the  said  defendant)  have  felt 
much  disappointed  \*  whereby  &c.  The  defendant  pleaded, 
first,  not  guilty;  and  secondly,  that  the  plaintiff  was  not 
a  surveyor;  upon  which  pleas  issues  were  joined. 

At  the  trial  of  the  cause,  before  Pollock^  C.  B.,  at  the 
Sittings  after  last  Hilaiy  Term,  evidence  was  tendered  on 
the  part  of  the  plaintiff,  to  show  that  on  other  occasions 
he  had  done  work  as  a  surveyor,  in  which  he  had  evinced 
his  competency  and  skilfulness.  This  evidence  was  ob- 
jected to,  on  the  part  of  the  defendant,  and  was  held  by 
the  learned  Judge  to  be  inadmissible. 

Prentice  now  moved  for  a  rule  calling  on  the  defendant 
to  shew  cause  why  there  shoidd  not  be  a  new  trial,  on  the 
ground  that  this  evidence  had  been  improperly  rejected. 
Where  a  libel  is  prima  facie  a  privileged  commimication, 
it  lies  upon  the  plaintiff  to  shew  malice.  The  evidence 
offered  went  to  shew  that  the  defendant  had  no  pretence 
whatever  for  saying  that  the  plaintiff  was  incompetent, 
and  therefore  was  some  evidence  that  the  statement  was 
malicious.    The  innuendo  states,  that  the  plaintiff  was  not 


V, 
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1849.  a  competent  and  skilftil  surveyor.  InFoantain  v.Boodle(a), 
Bbotb  Lord  Devmian,  C.  J.,  says^  "  A  character  bona  fide  given 
to  a  servant  of  any  description  is  a  privileged  communica- 
tion, and  in  giving  it  bona  fides  is  to  be  presumed.  Even 
though  the  statement  should  be  true  in  fact,  the  master 
will  be  held  justified  by  the  occasion  in  making  that  state- 
ment, unless  it  can  be  shewn  to  have  proceeded  from  a 
malicious  mind.  Malice  may  be  established  by  various 
proofs:  one  may  be  that  the  statement  is  fiJse,  to  the 
knowledge  of  the  party  making  it''  In  that  case,  the  de- 
fendant had  written  of  the  plaintifi^,  who  had  acted  as  a 
governess  in  the  defendant's  family,  "  I  parted  with  h^ 
on  accoimt  of  her  incompetency,  and  not  being  ladylike 
nor  good  teippered; "  and  general  evidence  was  given  of 
the  plaintiff's  competency,  good  temper,  and  manners,  by 
witnesses  who  were  her  personal  friends.  [Pollock,  C.  R — 
There  was  no  objection  made  to  the  admission  of  that 
evidence;  and,  moreover,  this  case  does  not  resemble  the 
case  cited,  for  temper,  which  was  one  of  the  points  in  the 
case,  is  of  general  character.  What  coidd  be  the  use  of 
shewing  competency  upon  other  occasions?  The  chaxge 
here  made  by  the  defendant  was,  that  the  plaintiff  on  a 
particular  and  specific  occasion  did  some  work  in  an  im* 
proper  manner.  Parke,  B. — ^Looking  at  the  context,  the 
meaning  of  the  words  of  the  alleged  libel  are,  that,  as 
towards  the  defendant,  the  plaintiff  has  acted  as  an  in* 
competent  surveyor.] 

Pabke,  R — ^The  objection  is,  that  the  evidence  of  the 
plaintiff's  general  competency  as  a  surveyor  was  impro- 
.perly  rejected.  But  I  am  of  opinion  that  the  chaige  im- 
putes incompetency  in  a  particidar  transaction  merely. 
Evidence  offered  which  does  not  deny  incompetency  in 
that  transaction,  but  which  is  evidence  of  general  com- 

(a)  3  Q.  B.  5. 
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potency  only,  is  not  admissible.    The  case  in  the  Queen's        1849. 
Bench  is  clearly  distinguishable,  as  temper  is  a  qualifica- 
tion of  general  character. 

Pollock,  C.  B.,  Rolfb,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 


Gaylabd  v.  Morris  and  Another.  .     .,  „« 

TAprU  z3. 
RESPASS  for  assaulting  and  beating  the  plaintiff  with  To  an  action  of 
a  whip.— The  defendant  Morris  pleaded,  thirdly,  that  he  J^I'J^e'dd^ 
was  possessed  of  a  certain  gig  and  horse,  which  were  in  «nt  pleaded  that 
and  upon  a  certain  public  highway;  that  the  plaintiff  ed  of  a  hone 
seized  the  horse  and  attempted  to  dispossess  the  plaintiff  trere^^na 
of  the  horse  and  gig,  and  was  driving  them  away  and  dis-  ^"S^^fj^i^^ 
possessing  the  defendant  of  them,  and  would,  in  breach  of  plaintiff  seiMd 
the  peace,  have  dispossessed  the  defendant  of  them;  where-  attempted  to 
fore  the  said  defendant  defended  his  possession  of  the  same,  defendant  rf* 
and  resisted  the  plaintiff's  said  endeavour,  and  in  so  doinc"  ^®  ^^'f®  ""^ 

,  .  .  ,  g»g>  and  was 

committed  the  trespass  in  the  declaration  mentioned. —  driTingthem 

Verification.     The  plaintiff  replied  de  injuria  to  this  plea,  poisesnng  the 

on  which  issue  was  joined.     At  the  trial,  before  Pollock,  ^^^^ 

C.  B.,  at  the  Middlesex  Sittings  after  last  Easter  Term,  it  ap-  wonid,m  breach 

,    ,  ,  of  the  peace;, 

peared  that  the  defendant,  who  was  driving  a  gig  through  hayedisponeta- 
Chiswell-street,  happened  to  be  stopped  by  an  obstruction  wherefore  tiw°' 
in  the  street,  and  called  upon  the  plaintiff,  who  was  driving  ^J^^^ 
his  master's  carriage,  to  stop,  and  that,  upon  his  refusal,  Muion  of  them, 
the  defendant  struck  his  horses  with  a  whip.    The  plaintiff  plaintiffs  en- 
then  seized  the  bridle  of  the  defendant's  horse,  and  refused  -^  ro°^in&^ 
to  release  it  until  he  had  obtained  the  defendant's  name  «>?;»»«•*  the 

said  assault: — 

and  addresa     The  defendant  thereupon,  in  order  to  induce  l^M,  that  erl- 
him  to  let  go  the  bridle,  committed  the  assault  by  striking  shewed  that  the 
him  with  his  whip.    The  Lord  Chief  Baron  directed  the  ^^^, 

hone  for  the 
porpoae  merely  of  obtaining  his  name  and  address^  did  not  support  the  plea: — QiMcrt,  whether  tfaa 
plea  was  good. 
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IS49.  ^  jury,  that  the  question  raised  by  the  third  plea  was,  whe* 
ther  the  plaintiff  intended  to  dispossess  the  defendant  of 
his  horse  and  gig,  and  stated  that,  in  his  opinion,  there 
was  no  evidence  of  that,  but  that  the  only  reason  for  the 
plaintiff's  stopping  the  horse  and  gig  were  that  he  might 
obtain  the  defendant's  name  and  address.  The  plaintiff 
had  a  verdict,  with  502.  damages. 

A  rule  nisi  having  subsequently  been  obtained  for  a  new 
trial,  on  the  ground  of  misdirection,  in  the  present  Term 
(April  16)  cause  was  shewn  by 

Htmifrey  and  Chamock, — ^The  direction  was  perfectly 
correct.  The  evidence  did  not  support  the  plea.  The 
mere  stopping  of  the  gig,  in  order  to  obtain  the  defendant's 
name  and  address,  cannot  be  said  to  be  the  slightest  evi- 
dence of  the  plaintiff's  intention  to  dispossess  the  plaintiff 
of  his  horse  and  gig.  All  the  averments  in  the  plea^  with 
reference  to  the  plaintiffs  intention,  are  material,  and  ought 
to  have  been  proved 

Watson,  contriL — The  plea  substantially  states  that  the 
plaintiff  seized  the  defendant's  horse  whilst  the  defendant 
was  driving  him  along  a  highway,  and  that  the  defendant 
committed  the  assault,  without  any  unnecessary  violence, 
in  order  to  remove  the  plaintiff.  That  portion  of  the  plea 
which  states  what  the  intention  of  the  plaintiff  was  in  laying 
hold  of  the  defendant's  horse  may  be  rejected.  [Parke,  B 
— If  that  be  the  substance  of  the  plea,  ought  it  not  to  have 
stated  that  the  defendant  requested  the  plaintiff  to  desist?] 
In  cases  where  there  is  a  trespass  to  the  person,  such  re- 
quest is  unnecessary,  although  a  request  is  necessary  where 
there  is  a  trespass  to  realty:  Oreen  v.  Ooddard(a).  [Parke, 
R — I  have  some  doubts  as  to  the  goodness  of  the  plea.] 


Cur.  adv.  vult 


(a)  2  Salk.  641. 
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PoLLOOK,  C.  R,  now  said — This  case  was  argued  the  first  1849. 
dayofthe  present  term.  A  rule  nisi  for  a  new  trial  had 
been  obtained  by  Mr.  Watson^  on  the  ground  that  the  third 
plea  was  fully  established  by  the  evidence.  It  was  an  ac* 
tion  of  assault;  and  the  third  plea  set  up  a  justification^  in 
defence  of  the  defendant's  possession  of  the  horse  and  gig. 
It  stated  that  the  plaintiff  seized  the  horse,  and  then  and 
there  would  have  dispossessed  the  defendant,  and  would 
have  driven  the  horse  and  gig  away;  and  that  the  defend- 
ant, for  the  purpose  of  resisting  that  act,  necessarily  com- 
mitted the  assault;  that,  in  order  to  prevent  the  plain- 
tiff firom  doing  that  which  was  his  object,  he  was  neces- 
sarily compelled  to  commit  the  assault;  and  that  he  did  it 
for  that  purpose  alone.  Upon  referring  to  the  evidence, 
we  think  that  the  plea  was  certainly  not  sustained  by  any 
part  of  the  evidence  given  in  the  cause.  The  only  thing 
proved  was  that,  in  the  first  instance,  the  plaintiff  laid  hold 
of  the  bridle  of  the  horse,  which  certainly  may  well  be 
called  seizing  the  horse,  for  the  purpose  of  stopping  the  de- 
fendant and  then  inquiring  who  he  was;  but  there  is  not 
a  particle  of  evidence  to  satisfy  the  allegation  in  the  plea^ 
that  the  plaintiff  had  any  intention  either  of  dispossessing 
the  defendant  of  his  horse  and  gig,  or  of  driving  them  away 
in  a  different  direction.  The  rule  must  therefore  be  dis- 
charged. 

Rule  dischaiged. 
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April  23.  Caknam  and  Another  t;.  Fabmeb. 

In  an  action  on  jCjLSSUMPSIT  by  the  plaintiffs,  as  payees  of  three  promis- 
no^to^Uch  sory  notes  of  20Z.  each,  dated  the  7th  of  April,  1847,  against 
riidJlh^  the  defendant,  as  maker.  Plea,  that,  at  the  time  of  the  mak- 
Tertore  only,  the  ing  of  each  of  the  said  notes  by  the  defendant,  she  was  the 

defendant  nas 

the  right  to  be-  wife  of  James  Fanner,  who  is  still  living.  The  replication 
Sbs'phun^  traversed  the  plea,  and  upon  the  replication  issue  was  join- 
■eeki  to  recover  ^^    ^^  ^j^^  ^^jj  ^f  ^]^q  cause,  before  Alderaan,  B.,  at  the 

interest  upon  ^  '  '       '  ^      ^ 

the  note,  which  Middlesex  Sittings  in  the  present  term,  the  plaintiffs' 
payable  upon  counsel  claimed  the  right  to  begin,  on  the  ground  that  the 
^trament  *  plaintiffs  went  for  interest  on  the  notes,  and  therefore 
^J^^h  df*  sought  the  recovery  of  substantial  damages.  The  learned 
defendant "  wi-  Judge,  howcvcr,  ruled  that  the  defendant  had  the  right  to 
tbit  such  repre-  begin.  Evidence  was  then  given  in  support  of  the  plea,  in 
r^ bindher\y  '®P^y  *^  'W'hich  the  notcs  on  which  the  action  was  brought 
wayof  eitoppeL  were  given  in  evidence,  when  it  appeared  that  they  were 

signed  by  the  defendant  ''  Ann  Farmer,  widow."  It  was 
thereupon  contended  that  this  was  an  estoppel,  and  was  a 
complete  answer  to  the  defence  set  up.  The  learned  Judge, 
however,  ruled  that  it  was  not,  and  the  defendant  had  a 
verdict 

Otter  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection. — ^The  plaintiffs  had  the  right  to 
begin.  \Parkey  B. — I  am  clearly  of  opinion,  in  the  pre- 
sent case,  that  the  defendant  had  the  right  to  begin.  The 
general  rule  is,  that  the  party  begins  upon  whom  the  bur- 
then of  proof  lies;  to  which  rule  there  are  a  few  exceptions, 
as  in  actions  for  libel,  slander,  and  injuries  to  the  person. 
But  in  the  present  case  there  is  no  necessity  for  a  juiy  in 
order  to  prove  the  amount  of  damages,  which  are  in  fact 
liquidated.  (His  Lordship  then  referred  to  Mercer  v. 
WhaU  (a)).]     Here  the  interest  is  not  payable  on  the  face 

(a)  6  Q.  B,  447. 
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of  the  notes,  and  is,  therefore,  recoverable  as  substantial  ,J^^ 
damages.  In  the  second  place,  the  defendant  was  estop- 
ped. [Pcurkey  B. — The  law  throws  protection  round  in- 
fants and  feme  coverts,  and  you  cannot  make  them  liable 
to  contract  by  their  own  representation.]  He  referred  to 
Sanderson  v.  Oohrum  (a),  and  Freeman  v.  Cooke  (6). 

PoLLOOK,  C.  B. — I  am  clearly  of  opinion  that  there  ought 
to  be  no  rule  in  this  case.  The  defendant  was  entitled  to 
begin,  and  make  out  her  plea  of  coverture.  There  would 
have  been  no  di£ference  in  the  result  if  the  plaintiffs  had 
b^un.  Neither  do  I  think  this  is  an  estoppel  There 
could  be  no  question  that,  if  there  had  been  a  doubt  about 
the  fact  of  the  marriage,  which  in  this  case  there  was  not, 
the  statement  of  the  party  might  have  had  some  effect;  but 
it  is  not  correct  to  call  it  an  estoppel 

Parke,  B. — ^I  am  of  the  same  opinion.  There  is  no  dif- 
ficulty here  as  to  which  party  had  the  right  to  begin,  nor 
about  the  question  of  estoppel  The  defendant's  incapaci- 
ty to  contract,  by  reason  of  her  coverture,  was  not  removed 
by  her  representation.    It  is  not  an  estoppel  in  any  way. 

With  respect  to  the  right  to  begin,  that  question  has 
unfortunately  undergone  much  discussion.  I  well  remem- 
ber the  memorandum  in  respect  of  Cooper  v.  WaJdey  (c), 
where  Lord  TefKterden  held,  that  he  has  a  right  to  begin 
upon  whom  the  affirmative  of  the  issue  rest&  That  deci- 
sion was  unpalatable  to  Sir  James  SoarleUy  who  was  coun- 
sel in  the  cause,  and  subsequently,  at  a  meeting  of  the 
Judges,  a  resolution  was  come  to,  that  for  the  future  the 
plaintiff  should  have  the  right  to  begin  in  actions  for  libel, 
slander,  and  injuries  to  the  person,  although  the  affirma- 
tive issue  should  be  upon  the  defendant.  A  memorandum 
of  that  resolution  is  referred  to  in  Mercer  v.  WhaU,    In 

(a)  4  M.  4s  G.  S09.        (h)  2  Exch.  654.         (c)  ZO.&F.  474. 
VOL.  III.  Z  Z  EXCH. 
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2849^  tlie  present  case  the  plaintiff  would  only  have  to  prove  the 
date  of  the  notes,  in  order  to  shew  the  amount  of  interest 
due.  The  mere  production  of  the  notes  proves  the  amount 
of  interest  due  as  a  matter  of  coursa  There  is,  therefore, 
nothing  which  requires  the  intervention  of  a  jury.  The 
damages  were  clearly  liquidated;  and,  as  the  affirmative  of 
the  issue  lay  upon  the  defendant,  my  Brother  Alderson 
acted  perfectly  right  in  ruling  that  the  defendant  was  the 
proper  party  to  begin. 

RoLFB,  B. — I  am  of  the  same  opinion.  The  Court  never 
grant  a  rule  for  a  new  trial  on  the  ground  that  the  wrong 
party  had  begun,  unless  also  some  injustice  has  arisen 
from  that  circumstance.  No  injustice  has  been  done  here. 
The  learned  Judge  was  quite  correct 

Platt,  B.  concurred. 

Rule  refused. 


^^^7  oo  Stuabt  v.  Slopeb. 

A  DflfMn  who     -i-  ROVER  for  chairs. — ^Pleas,  not  guilty,  and  not  possess- 

rnonuSi**  ^>  upon  which  issues  were  joined.  At  the  trial  of  the 
whiA  he  haf     cause,  before  Parke,  R,  at  the  last  Spring  Assizes  for  the 

puKDMed,  and 

•fterwaidf  nUi  county  of  Surrey,  it  appeared  that  the  present  action  was 

tnand^  be-  brought  for  the  purpose  of  trying  the  validity  of  a  fiat  in 

«Si  DotMrt  of  bankruptcy,  issued  against  the  plaintiff  as  a  builder.    The 

•  gnanT^  plaintiff,  who  was  a  barrister,  had  taken  land  on  lease  at 

HBt  Of  DOtt* 

iMM,  it  not  a  Shepherd's  Bush,  and  also  part  of  an  estate  called  Kor- 
in  tfao  niMmi^  ^^^  Estate,  for  the  purpose  of  building  houses  upon  them, 
of  tho  fattiknipt  j[0  had  subsequently  built  a  great  number  of  houses,  and 

had  disposed  of  some  of  them  by  sale.  He  had  also  built 
a  house  in  Curzon-street,  May  Fair,  for  sale.  He  had  bought 
the  materials  for  the  houses,  such  as  timber,  sand,  &a,  in 
large  quantities,  and  had  abo  sold  some  timber  and  sand 
Evidence  was  also  given  that,  on  one  occasion,  he  had  ac- 
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cepied  a  bill  of  exchange,  in  which  he  was  described  as  a      ^IS^9. 
builder,  and  the  invoices  had  been  sent  to  him  in  that 
name.    Evidence  was  offered  to  shew  that  an  action  of 
slander  had  been  brought  by  him  for  words  spoken  of  him 
in  respect  of  his  business  as  a  builder,  to  which  the  defend  • 
ant  in  that  action  had  pleaded  that  he  was  not  a  trader, 
but  that  the  action  was  subsequently  dropped.    The  learn- 
ed Judge  doubted  whether  this  evidence  was  admissible, 
but  no  objection  being  made,  he  received  it.     The  jury  ex- 
pressed an  opinion,  during  the  course  of  the  trial,  that  the 
plaintiff  was  not  a  trader.    The  learned  Judge  left  three 
questions  to  them:  First,  Did  the  plaintiff  buy  or  sell  tim- 
ber, sand,  &c.,  with  a  view  of  making  a  profit  as  part  of  his 
means  of  livelihood?    Secondly,  Was  he  ready  to  build  for 
any  one  who  employed  him  for  profit?    These  questions 
they  answered  in  the  negative.    He  asked  them,  thirdly, 
whether,  in  building  the  houses  at  Shepherd's  Bush,  Nor- 
land, and  in  Curzon-street,  the  plaintiff  meant  to  engage 
in  those  three  instances  only,  and  not  generally  to  employ 
his  capital  in  speculating  by  buying  or  taking  land  on 
lease,  with  intent  to  get  profit  by  letting  or  selling  houses 
built  upon  such  land?    They  answered  die  last  question 
in  the  affirmativa    The  learned  Judge  reported,  that  if  the 
jury  had  answered  the  latter  question  in  the  negative,  he 
should  have  entertained  sufficient  doubt  upon  the  matter 
to  have  reserved  the  point  for  the  consideration  of  the 
Court  above. 

The  plaintiff  obtained  a  verdict 

jW.  Chambers  now  moved  for  a  rule  nisi  for  a  new  trial, 
on  tbe  ground  of  misdirection,  and  also  upon  affidavits — 
The  construction  which  was  put  upon  the  word  '^  builder" 
in  the  6  Geo.  4,  c.l6,  s.  2,  is  too  narrow.  The  plaintiff  was 
a  builder  within  the  meaning  of  that  statute.  He  obtain- 
ed land  for  the  purpose  of  building  a  number  of  houses 

zz2 
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1849.  upon  it,  with  a  view  to  obtain  such  a  profit  as  would  oon* 
tribute  materially  to  his  means  of  livelihood.  In  Ex  parte 
Neirincka  (a)  it  was  held  that  a  builder  is  a  person  who 
builds  either  on  his  own  or  another's  land  for  profit  That 
case  is  very  similar  to  the  present  Erdeine,  the  Chief 
Judge,  there  said,  "  A  gentleman  who  builds  in  order  to 
improve  his  estate,  and  afterwards  happens  to  sell  or  let 
the  houses,  is  not  a  builder  within  the  Act;  but  that  is 
not  the  question  before  the  Court  Here  a  man  comes  out 
of  prison  possessing  2002.;  he  has  no  land  of  his  own,  but 
takes  a  lease  of  land  with  carcases  of  houses,  and  finishes 
them  with  intent  to  dispose  of  them  at  a  profit;  he  is, 
therefore,  a  builder,  unless  the  petitioner  can  vary  the  case 
by  new  affidavits/"  And  again,  the  Chief  Judge  says, 
in  speaking  of  the  bankrupt,  "  If  he  had  intended  merely 
to  finish  and  dispose  of  the  six  houses  and  stop  there,  he 
would  not  have  been  within  the  Act,  as  that  would  be 
merely  embarking  in  one  single  speculation,  to  improve  his 
land;  but  the  evidence  proves  that  he  did  not  intend  ibis 
alone,  but  that  this  was  only  a  beginning,  and  with  the 
profits  of  this  building  speculation  he  intended  to  carry  on 
other  building  speculations.'"  In  WiUiams  v.  Stevens  (h% 
Lord  EUenbaraugh  ruled,  that  "  a  building  on  a  man's  own 
land,  for  whatever  purpose,  could  not  be  considered  as  a 
buying  and  selling."  The  statute  above  referred  to  after- 
wards made  ^^  builders  "  liable  to  the  bankrupt  lawa  The 
word  was  introduced  to  obviate  that  mischief.  [He  also 
referred  to  Clark  v.  Wisdom  (c).] 

Pollock,  C.  R — ^With  respect  to  this  application  on  the 
ground  of  misdirection,  it  appears  to  me  that  there  is  no 
ground  for  disturbing  the  verdict;  and  although  I  agree 
with  the  learned  counsel  for  the  defendant,  that  the  ques- 
tion is  a  very  important  one,  yet,  as  fisur  as  any  doubt  can  be 

{a)  2  Mont.  &  Ayr.  384.        (5)  2  Gamp.  300.        (c)  6  £kp.  147. 
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raised,  the  doubt  does  not  belong  to  this  case.  My  Brother  I84a 
Parke  left  three  questions  to  the  jury:  First,  Was  the 
plaintiff  a  dealer  in  timber,  or  in  any  of  the  materials  con- 
nected with  building?  The  jury  haye  found  that  he  was 
not  On  that  ground,  therefore,  as  far  as  that  goes,  he  is 
not  a  builder.  Secondly,  Was  he  willing  to  build  for  other 
persons — ^for  anybody  who  was  willing  to  employ  him; — 
was  he  a  builder  in  that  sense?  The  jury  have  returned 
an  answer  that  he  was  not  The  only  question  then  is» 
Was  he  a  builder  in  the  sense  in  which  the  term  ''  builder" 
was  expounded  by  the  Court  of  Bankruptcy,  when  presided 
over  by  the  Chief  Judge  JErskiney  in  the  case  of  Ilx  parte 
Neirindcxt  Now  it  may  be  a  question  whether  that  deci- 
sion was  well  founded — ^whether,  even  in  that  case,  the 
party  was  within  the  bankrupt  laws  as  being  a  builder. 
But  that  case  does  not  govern  the  present,  because  it  was 
clearly  laid  down  there,  that  if  the  instances  had  been  in- 
sulated,— ^whether  one,  or  two,  or  three,  provided  they  were 
clearly  insulated, — ^in  the  course  of  the  party's  dealing  with 
his  property,  although  intended  for  the  purpose  of  possibly 
improving  his  estate,  and  thereby  of  improving  his  income, 
they  would  not  make  him  a  trader  within  the  meaning  of 
the  bankrupt  law&  Now  the  jury  have  expressly  found 
that  these  were  insulated  instancea  If  in  this  case  the 
jury  had  found  that  these  were  not  so,  but  that  they  fur- 
nished ground  for  believing  that  the  plaintiff  intended  to 
make  the  speculation  in  building,  by  taking  land  and  build- 
ing upon  it^  the  means  of  assisting  him  to  get  his  liveli- 
hood, it  would  then,  I  think,  have  been  fit  to  consider 
whether  the  case  cited  was  a  just  exposition  of  the  law. 
The  defendant's  counsel  seem  to  think  the  question  is, 
Did  the  person  first  take  the  land  merely  as  a  buyer  of  the 
land,  or  as  a  taker  of  the  lease?  and  then,  Did  he  afterwards 
speculate ;  or  did  he  take  the  land,  and  get  it  merely  as  an- 
cillary to  an  intention  to  build  upon  it?  I  do  not  think 
that  is  the  point     I  think  the  true  question  in  this  case, 
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1849.  ^  and  the  present  state  of  the  law,  is.  Were  these  instances 
part  of  a  general  intention  thus  to  obtain  his  livelihood, 
or  were  they  insulated  instances  which,  with  reference 
even  to  ordinary  buying  and  selling,  have  always  been  held 
not  to  subject  a  man  to  the  bankrupt  laws?  For  these 
reasons  I  think  there  ought  to  be  no  rule. 

RoLFE,  B. — ^I  am  of  the  same  opinion.  The  first  two 
grounds  on  which  it  was  contended  that  this  man  was  a 
builder  are  negatived  by  the  jury,  and  therefore  he  is  not 
a  builder,  unless  the  taking  of  these  pieces  of  land  and  em- 
ploying builders  to  build  on  them  makes  him  a  builder. 
Now,  with  all  deference,  if  it  is  supposed  to  have  been  laid 
down  by  the  Court  of  Bankruptcy  that,  under  any  circum- 
stances, that  creates  a  man  a  builder,  I  confess  I  have 
considerable  doubt  on  that  subject.  If  a  man  gained  his 
entire  livelihood  by  looking  out  for  what  would  be  the 
most  convenient  place  near  London  upon  which  to  build, 
and  purchased  the  ground,  and  then  employed  builders  to 
build  upon  it,  although  that  would  make  him  a  jobber 
and  speculator  in  houses,  I  very  much  doubt  whether  it 
would  make  him  a  builder.  The  plaintiff  did  not  become 
liable  to  the  bankrupt  laws  as  a  builder,  because  he  took 
these  lands  and  built  upon  them;  for  although  that  might 
make  him  a  speculator,  and  bring  him  within  the  mischief 
intended  to  be  remedied  by  the  bankrupt  laws,  I  think  it 
does  not  make  him  a  builder,  as  at  present  advised.  How- 
ever, that  question  does  not  arise  here,  because,  in  this 
case,  the  jury  have  found  that  what  was  done  was  not  a 
part  of  a  general  system.  This  gentleman  took  a  lease  of 
the  land,  and  profitably  employed  that  land  by  causing 
houses  to  be  built  upon  it  by  others.  It  is  impossible  to 
contend  that  that  makes  him  a  builder,  within  any  mean- 
ing that  can  be  given  to  the  bankrupt  laws.  On  these 
grounds,  therefore,  I  think  the  direction  was  right,  and 
that  there  ought  to  be  no  rule. 
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Platt,  R — ^With  regard  to  the  meaning  of  the  word  184». 
"  builder  "  in  the  Act  of  Parliament,  I  own  I  do  not  feel  at 
present  justified  in  defining  what  the  Act  of  Parliament 
is,  and  I  should  like  to  hear  that  question  further  discussed 
before  I  exclude  the  taking  of  land  for  the  purpose  of 
building  upon  it  from  the  consideration  of  what  was  in- 
tended to  be  pointed  out  as  a  builder  within  the  meaning 
of  the  Act  But  in  this  case  the  jury  hare  found  that 
the  transaction,  as  to  buying  and  seUing,  was  an  insulated 
transaction,  and  therefore  the  question  does  not  arise. 

Parke,  B. — I  concur  with  the  rest  of  the  Court  in  re- 
fusing this  rule.  I  think  the  jury  have  put  an  end  to  all 
question,  by  finding  these  were  insulated  transactions;  and 
I  can  only  repeat,  that  I  feel  the  doubt  intimated  by  my 
Brother  Bol/e  and  the  Lord  Chief  Baron  in  the  propriety 
of  the  decision  which  has  been  referred  to.  If  the  jury 
had  found  the  facts  in  favour  of  the  defendant,  I  think 
the  question  of  the  construction  of  the  Act  of  Parliament 
would  have  been  worthy  of  consideration.  I  feel  great 
doubt  myself,  whether  a  person  who  hires  land  to  conduct 
a  speculation  is  a  builder  within  the  meaning  of  the  Act 
of  Parliament  It  is  unnecessary  to  decide  that  point  in 
the  present  case,  because  the  finding  of  the  jury  makes  an 
end  of  all  questions  of  that  kind. 

Rule  refused. 
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April  27.  TowHSBNB  aad  Another  v.  Dbaoov. 

Where  a  penon  jnLSSTJMPSIT  by  the  plaintiffs,  as  executrix  and  exeent(Hr 
whom  a  right  of  of  J.  Hooper,  for  money  had  and  received  to  the  use  of  the 
:^°d^hi.  testator  in  1882. 
rendenoe  there,       pj^  j^h^t  the  causes  of  action  did  not  aocroe  within 

and  he  neyer  le* 

tamed  to  this  six  years  next  before  the  commencement  of  the  suit 

accnuS^thereof,  Replication,  that  the  causes  of  action  accrued  to  the  said 

m/^fo"t,  '^'  Hooper  before  the  1st  of  June,  a.d.  1833,  to  wit,  on  &a ; 

^thoo^h  more  and  that,  at  the  time  of  the  accruing  of  the  said  causes  of 

than  ux  yean  ,  , 

haye  elapsed      action  and  each  and  every  of  them,  he  the  said  J.  Hooper 

^!Qt!(J^h»^  was  beyond  the  seas,  to  wit  &c.;  and  that  the  said  J.  Hoo- 
thcr,  in  such      p^y  ^^  ,j^^^  ^^^y  ^£^^  ^jj^  ^jj^^  ^f  |.jj^  accruing  of  the  said 

case,  the  ezeca-   *^  ^  ^ 

toxs  are  not  causcs  of  actiou  or  any  or  either  of  them,  return  from  be- 
within  six  yean  youd  the  scas,  &c. ;  and  that  the  said  J.  Hooper,  at  the 
tator*s  death*^    ^^^  ^^  ^^^  accruing  of  the  said  causes  of  action  and  each 

and  every  of  them,  to  wit  &c.,  and  from  thence  until  and 
on  and  during  the  Ist  of  June,  1888,  and  from  thence  un- 
til and  at  the  time  of  his  death,  to  wit,  the  day  and  year  in 
that  behalf  aforesaid^  was  and  continued  to  be  b^^ond  the 
seas,  and  not  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  or  in  either  of  the  islands  of  Man,  Guernsey,  Jer- 
sey,  Alderney,  or  Sark,  or  in  any  island  adjacent  to  any  of 
them,  being  part  of  the  dominions  of  the  sovereign  of  this 
kingdom;  and  the  said  J.  Hooper  did  not  at  any  time  after 
the  accruing  of  the  said  causes  of  action,  or  any  or  either 
of  them,  on  the  said  Ist  of  June,  1833,  or  at  any  time 
afterwards  during  his  life,  come  or  return  to  the  said 
United  Kingdom,  or  into  either  of  the  said  other  islands; 
and  that  the  plaintiffs,  at  and  after  the  time  of  the  death 
of  the  said  J.  Hooper,  to  wit  &a,  were  and  thence  hitherto 
have  been  in  this  realm,  to  wit,  in  London,  and  not  beyond 
the  seas,  or  at  any  place  out  of  the  said  United  Kingdom 
and  the  said  other  islands;  and  that  this  action  was  com- 
menced and  taken  by  the  plaintiffs  as  such  executrix  and 
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executor  as  aforesaid,  within  six  years  next  afi»  the  death     ^  1840. 
of  the  said  J.  Hooper. — Verification. 

Rejoinder,  that  at  the  time  of  the  accruing  of  the  causes 
of  action  to  the  testator,  and  for  six  years  after,  the  tester 
tor  was  living  beyond  the  seas,  and  was  of  sound  mind 
and  of  fill!  age,  and  not  non  compos  mentis  or  imprisoned, 
or  an  infant  under  the  age  of  twenty-one  years,  and  mi^t 
have  sued  during  all  that  time;  and  that,  during  all  that 
time,  and  until  his  death,  he  neglected  to  do  so;  and  that 
the  present  action  was  commenced  after  the  death  of  the 
testator,  and  after  the  time  and  limitation  of  six  years,  as 
aforesaid,  had  ftilly  elapsed. 

General  demurrer,  and  joinder.  The  plaintiff's  point  for 
argument  was,  that  the  executors  of  a  creditor  who  was  at 
the  time  of  the  debt,  and  thence  lutil  his  death,  beyond  the 
8ea»  may  bring  their  action  within  six  years  next  after  his 
death.  The  defendant's  point  was,  that  by  the  3rd  section 
of  the  21  Jaa  1,  c.  16,  the  action  having  been  brought  six 
years  after  it  accrued,  it  was  barred,  and  that  the  proviso  in 
the  7th  section  of  the  same  Act  did  apply  to  the  present  case. 

WiUes^  in  support  of  the  demurrer. — The  question  in  the 
present  case  is  simply  this: — ^If  a  creditor  is  abroad  at  the 
time  of  the  accruing  of  the  cause  of  action,  and  dies  abroad 
without  having  come  to  this  countiy,  is  the  cause  of  action 
wholly  gone  by  his  death?    The  Statute  of  Limitations, 
21  Jac.  1,  c.  16,  after  limiting  the  time  for  bringing  the 
action,  provides,  by  sect.  7,  that  if  any  person  so  entitled 
^*  be  or  shall  be,  at  the  time  of  any  such  cause  of  action 
given  or  accrued,  fallen  or  come,  within  the  age  of  twenty- 
one  years,  feme  covert,  non  compos  mentis,  imprisoned,  or 
beyond  the  seas,  then  such  person  or  persons  shall  be  at 
liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  are  before  limited,  after  their  coming 
to  or  being  of  full  age,  discovert,  of  sane  memory,  at  large, 
or  returned  from  beyond  the  seas,  as  other  persons  having 


708  BXOHSQUBB  SBPOBTS: 

1849.        no  impedunent  should  hare  done.'^    If  the  case  of  an  exe- 
TowK8sm>     cutor  be  omitted  in  the  statute,  the  common  law  right  to 
J.  ^*  sue  will  prevaiL    The  case  of  being  abroad  is  put  on  the 

same  footing  in  the  statute  as  those  of  infants  and  persons 
non  compotes  mentis,  and  the  construction  which  is  now 
contended  for  by  the  defendant  would  lead  to  an  absurdity. 
In  Le  VetuD  y.  Berkeley  (a),  it  was  held  that  a  creditor  re- 
siding abroad  had  a  right  of  action  against  his  debtor  with- 
out returning  to  this  country,  and  in  the  same  way  the  right 
vests  in  his  executor  upon  his  deatL  [Rd/ey  R — ^How 
long  a  period  of  time  has  the  executor  after  the  death  of 
the  testator  djring  abroad  within  which  he  may  sue  for  the 
debt?]    Six  years,  at  all  events. 

Grompton,  contrk — ^Either  the  executor  is  not  within  the 
statute,  or  else  he  comes  within  the  rule  in  those  cases  in 
which  the  Courts  have  held  that  a  party  ought  to  sue 
within  a  reasonable  time,  that  is,  within  a  year.  It  has 
been  said  that  the  executor  has  six  years  after  his  testa- 
tor's death  in  such  a  case.  It  might  equally  be  contended 
that  he  has  sixty.  The  case  is  clearly  within  the  3rd  sec- 
tion, and  cannot  be  brought  within  the  proviso  contained 
in  the  7tL  Now  the  3rd  section  enacts,  that  all  actions 
like  the  present  shall  be  commenced  and  sued  "  within  six 
years  next  after  the  cause  of  such  actions  or  suits,  and  not 
after.''  The  case  of  an  executor  is  not  mentioned  in  the 
proviso  in  the  7th  section.  The  right  is  given  to  the  par- 
ticular person.  [Parke,  B. — In  StrHhorst  v.  OroBmeQi), 
the  Court  of  Song's  Bench  seem  to  have  been  of  opinion 
that  the  case  of  an  executor  was  out  of  the  statute  alto- 
gether. At  common  law  his  right  would  not  be  barred 
by  lapse  of  time.  PUxtby  B. — ^If  the  creditor  had  remained 
abroad  for  fifty  years,  he  would  still  have  retained  the  right 
of  bringing  the  action  within  six  years  after  his  return, 

(a)  2  D.  ^  L.  31.  {h)  3  Wils.  145;  SI  W.  Bl.  7S3. 
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and  hifi  death  abroad  would  not  altogether  destroy  that  1849. 
right  There  is  nothing  in  the  statute  requiring  the  action  Towmm 
to  be  brought  within  a  reasonable  time.]  In  B.  N.  P.  160,  -^* 
it  is  said,  "  If  an  executor  takes  out  proper  process  within  a 
year  after  the  death  of  his  testator,  if  the  six  years  were 
not  elapsed  before  the  death  of  the  testator,  though  they 
be  elapsed  within  that  year,  yet  it  will  be  sufficient  to  take 
it  out  of  the  21  Jac.  1,  c.  16,  by  the  equity  of  sect  4:  Cawer 
y.  James  (a).  So  if  an  executor  bring  assumpsit^  but  die 
before  judgment,  and  the  six  years  run,  his  executor  may 
notwithstanding  bring  a  fresh  action,  so  as  he  bring  it 
within  a  reasonable  time,  which  is  to  be  discussed  at 'the 
discretion  of  the  justices,  upon  the  circumstances  of  the 
case:  Wilcocks  v.  Huggina"  (b).  Under  the  3rd  section 
the  right  of  action  is  gone,  and  the  plaintiff  cannot  bring 
himself  within  the  proviso  in  the  7tL 

Willes,  in  reply,  referred  to  Co.  Litt  209.  b.,  210.  a;  Wil- 
liams on  Executors,  1602;  and  Rhodes  y.  Smethurst  (c). 

PoiJLOOK,  C.  R — I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  our  judgment  I  cannot  resist  what  has 
been  said  by  my  Brother  Piatt  in  the  course  of  the  ar- 
gument Here  is  a  man  abroad  with  a  right  of  action, 
and  it  is  admitted  that,  if  he  had  returned  to  England, 
he  might  sue  at  any  time  within  six  years  after  his  re- 
turn; but  then  it  is  contended,  that  if  he  dies  abroad, 
or  eyen  whUst  he  is  returning  for  the  express  purpose  of 
bringing  his  action,  the  executors,  to  whom,  as  far  as  they 
are  concerned,  the  right  of  action  has  accrued,  are  to  lose 
it  There  is  certainly  nothing  in  the  statute  to  lead  to 
that  concliusion.  It  is  then  said,  that  from  certain  cases 
the  doctrine  wotdd  follow,  that,  under  such  circumstances, 
the  executor  must  sue  within  a  year,  or  within  a  reason- 
able time  aft;er  the  accruing  to  him  of  the  cause  of  action. 

(a)  WOles,  265;   nom.  Karver         (b)  Fita.170;  S.C.,  2  Sir.  907, 
V.  Jamet.  (e)  4  M.  &  W.  42. 
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1849.        But  there  is  nothing  in  the  statute  which  has  any  tefer- 
TowvsBHD     G^^^  ^  ^^®  period  of  a  year,  or  a  reasonable  time.    The 
P  **  Courts  have  indeed  held,  that,  under  the  4th  section,  where 

proper  process  has  been  issued  by  the  testator,  and  the 
time  to  which  the  statute  points  has  expired  before  judg- 
ment, the  equity  of  the  statute  will  apply,  so  as  to  enable 
the  executor  to  take  iip  the  action.  But  there  is  nothing 
of  that  kind  here.  We  have  an  express  authority  upon 
this  question  in  the  case  of  Strithorst  v.  Orame  (a),  of 
which  there  is  ako  a  note  in  2  W.  BL  723.  It  is  there 
said,  "  If  the  plaintiff  is  a  foreigner,  and  doth  not  come  to 
England  in  fifty  years,  he  still  hath  six  years  after  his 
coming  to  England  to  bring  his  action ;  and,  if  he  never 
comes  to  England  himself,  he  has  always  a  right  of  wc&m 
while  he  lives  abroad,  and  so  have  his  executors  or  admi* 
nistrators  after  his  death.''  That  applies  as  much  to  an 
Englishman  who  goes  abroad  before  the  cause  of  action 
accrues,  as  to  a  foreigner  who  has  never  been  in  England. 
Now  executors  represent  the  testator,  and  have  all  his 
rights  as  representing  him.  If  the  testator  had  returned, 
he  might  have  brought  this  action,  and  I  think  his  exe- 
cutors may  also  do  so.  It  is  not  now  necessary  to  consi- 
der the  question,  whether  the  executor  would  be  able  to 
bring  the  action  after  the  expiration  of  six  years.  It  is 
enough  to  say  that  that  question  does  not  now  arise. 

Parke,  B. — I  am  of  the  same  opinion  with  my  Lord 
Chief  Baron.  The  7th  section  of  this  statute  extends  the 
period  for  bringing  the  action  to  all  persons  who  are  in- 
fants, feme  coverts,  non  compotes  mentis,  imprisoned,  or 
beyond  the  seas,  and  enables  all  such  persons  to  sue  with- 
in the  times  previously  limited,  the  time  to  be  reckoned 
from  the  moment  when  they  become  of  age,  discovert,  &c 
It  is  quite  clear  that  each  of  these  persons  might  have 

(a)  3  was.  145. 
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brought  the  action  within  those  respective  times,  and  it 
appears  to  me  that  their  executors  might  equally  do  so, 
as  standing  in  the  same  position  and  possessing  the  same 
rights.  It'  also  appears  to  me,  that  the  opinion  of  the 
Court,  in  the  case  of  StriOuyrst  ▼.  QrcBme,  which  has  been 
referred  to,  in  effect  decides  the  present  case  In  the 
case  of  a  person  who  never  comes  to  England,  it  is  ques- 
tionable whether  the  executor  does  not  retain  all  his 
rights  under  the  7th  section;  but  as  that  question  does 
not  arise  here,  where  the  action  has  been  brought  within 
six  years,  it  is  unnecessary  to  decide  it  I  am  inclined 
in  such  case  to  think  that  the  executor  is  under  no  re- 
straint whatever.  As  to  the  argument  founded  on  the 
equitable  construction  put  upon  the  4th  section,  those 
were  cases  in  which  an  action  had  been  abeady  com* 
menced,  and  a  reasonable  time  was  allowed  for  its  con- 
tinuance,  by  analogy  to  the  old  proceeding  by  journeys 
accounts. 

RoLTE,  R — I  am  of  the  same  opinion.  There  is  some 
difficulty  in  the  question;  but  the  positive  opinion  ex- 
pressed in  the  case  of  StrUhorst  v.  Orceme,  is  a  safe  ground 
upon  which  we  may  rest  our  judgment  It  was  there  de- 
cided, that  if  a  foreigner, — ^and  whether  he  be  a  foreigner 
or  not  makes  no  difference, — ^never  comes  to  England, 
he  has  always  his  right  of  action,  and  so  have  his  exe- 
cutors or  administrators  after  his  death.  That  is  a  very 
convenient  construction  of  the  statute.  There  is,  how- 
ever, this  difficulty :  the  7th  section  provides,  that  certain 
persons,  including  such  as  are  beyond  the  seas,  "  shall  be 
at  liberty  to  bring  the  same  actions  within  such  times  as 
are  before  limited,  after  their  coming  to  full  age,  returned 
firom  beyond  the  seas,  be"  Strictly  speaking,  that  has 
never  happened;  but  if  it  is  to  be  taken  as  following 
clearly  that  the  party  himself  might  bring  the  action, 
what  is  to  become  of  the  executors'  action,  where  the  tes- 
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tator  never  comes  to  England?  My  Brother  Parke  thinks 
that  he  might  bring  it  at  any  time.  The  more  reasonable 
equity  would  be,  to  consider  the  right  of  action  as  accru- 
ing to  the  executor  at  the  time  of  the  death  of  the  testa- 
tor, and  that  the  action  ought  to  be  brought  within  six 
years  of  that  time.  Here,  however,  the  question  does  not 
arise,  as  the  action  has  been  brought  within  six  yean. 


Platt,  B.,  concurred. 


Judgment  for  the  plaintiffs. 


May  2. 

A  dedantioii 
in  BoiebidaM 
upon  a  judg- 
ment againit  a 
pnUic  officer  of 
a  banking  co- 
partnenbb}  un- 
der the  9  Geo.  4, 
c.  46,  in  one 
part  lefened  to 
the  «fa<i(te  and 
in  others  to  the 

ffeld,  on  ipecial 
demnirer,  that 
theie  ayermenta 
mig^t  be  reject- 
ed as  surpliis- 
age,  and  that 
the  dedantion 
was  good. 
ffM,  also,  that 
the  dedantion 
sufficiently  de- 
scribed the  de- 
fendant as 
"now  a  member 
of  the  said  co- 
partnership." 


s 


NuNN  V.  Claxtok. 


CIRE  faciaa — ^The  declaration  was  in  the  following 
form: — 

"  Our  Lady  the  Queen  sent  to  the  sheriff  of  the  county 
of  Middlesex  her  writ  close  in  these  words: — ^Victoria,  by 
the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 
Middlesex,  greeting.  Whereas  Henry  William  Nunn  lately, 
that  is  to  say,  on  the  30th  day  of  March,  1848,  in  the  Court 
before  the  Barons  of  our  Exchequer  at  Westminster,  under 
and  by  yirtue  of  the  statute  in  such  case  made  and  pro- 
vided, by  the  judgment  of  the  same  Court,  recovered  against 
Benjamin  Mew,  one  of  the  public  officers  for  the  time  being 
of  and  for  certain  persons  united  in  copartnership  for  the 
purpose  of  carrying  on,  and  carrying  on  the  trade  and  busi- 
ness of  bankers  in  England,  according  to  the  statute  in 
such  case  made  and  provided,  by  and  under  the  name,  style, 
and  firm  of  the  Isle  of  Wight  Joint-stock  Banking  Com- 
pany; and  which  said  Benjamin  Mew,  before  and  at  the 
time  of  the  commencement  of  that  suit,  had  been,  and  at 
the  time  of  the  giving  of  the  said  judgment  still  was,  sudi 
public  officer  as  aforesaid,  duly  registered  in  that  behalf 
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pursuant  to  and  according  to  the  force,  form,  and  effect  of  ^^^Q* 
the  said  skUuteSf  and  was  sued  in  that  action  as  the  no^ 
minal  defendant  for  and  on  behalf  of  the  said  copartnership, 
according  to  the  force,  form,  and  effect  of  the  said  statutes^ 
as  well  a  certain  debt  of  28,0002.,  as  also  82. 15&,  which,  in 
our  same  Court,  were  adjudged  to  the  said  Henry  William 
Nunn  for  his  damages,  &c;  whereof  the  said  Benjamin 
Mew,  as  such  public  officer  as  aforesaid,  is  convicted,  as  by 
inspectingtherollsof  our  said  Exchequer  appears  to  u&  And 
whereas,  on  behalf  of  the  said  Henry  William  Nunn,  in  our 
same  Court,  we  are  informed,  that,  although  judgment  has 
been  so  as  aforesaid  given,  yet  execution  of  the  debt  and 
damages  aforesaid  still  remains  to  be  made;  and  on  behalf 
of  the  said  Heniy  William  Nunn,  in  our  same  Court,  we 
are  further  informed  that  Thomas  Claxton  now  is  a  mem- 
ber of  the  said  copartnership;  wherefore  the  said  Henry 
William  Nunn  hath  hereby  besought  us  to  provide  him  a 
proper  remedy  in  this  behalf,  according  to  the  form  of  the 
statuies  in  such  case  made  and  provided.  And  we  being 
willing  that  what  is  just  in  this  behalf  should  be  done,  we 
command  you  &c.,  to  make  known  &c.,  to  the  said  Thomas 
Claxton,  that  he  be  before  the  Barons  of  our  Exchequer  at 
Westminster  on  Wednesday  the  3rd  day  of  May,  1848,  to 
shew  if  he  hath  or  knoweth  of  anything  to  say  for  himself 
why  the  said  Henry  William  Nunn  ought  not  to  have  exe- 
cution, according  to  the  form  of  the  said  statutes  in  such 
case  made  and  provided,  against  him  the  said  Thomas  Clax- 
ton, so  being  such  member  of  the  said  copartnership  for 
the  time  being  as  aforesaid,  as  is  alleged,  for  the  debt  and 
damages  aforesaid,  with  interest  upon  the  said  two  several 
sums  of  28,0002.  and  82.  15&  at  the  rate  of  U,  per  centum 
per  annum  from  the  said  30th  day  of  March,  a.d.  1848,  on 
which  day  the  judgment  aforesaid  was  entered  up  as  afore- 
said, according  to  the  force,  form,  and  effect  of  the  said  re- 
coveiy,  and  of  the  said  statutes,  if  it  shall  seem  expedient 
for  the  said  Henry  William  Nunn  so  to  do.    And  in  what 

VOL.  III.  AAA  BXCH. 


716 


1848. 


EXCHBQUEB  RBP0BT8. 

if  the  defendant  reallj  was  not  a  member  of  the  Company 
at  the  time  of  the  issuing  of  the  writ^  he  may  plead  it 

WtUes  replied. 

Parks,  B. — This  declaration  is  sufficient  You  need  not 
state  the  title  of  the  statute,  as  the  Court  is  supposed  to 
know  what  the  statute  is:  but  if  jou  do  set  it  out»  and 
incorrectly,  it  will  be  bad.  The  averments  as  to  the  sta- 
tutes maj  be  rejected  as  surplusage.  With  regard  to  the 
other  objection,  I  do  not  see  what  other  form  could  be 
adopted.  If  it  turns  out  that  the  defendant  ceased  to  be 
a  member  before  the  actual  issuing  of  the  writ,  he  will  be 
entitled  to  set  up  that  defence  bj  pleading  it. 

Pollock,  C.  B.,  Bolfe,  R,  and  Platt,  R,  concurred 

Judgment  for  the  plaintiff. 


ApfH  27.  Kbiohtlet  v.  Watsok  and  Another. 

OoTenant  by  v^OVENANT  upon  an  indenture  of  the  27th  of  Noyem- 
•adeel^^Mat^  her,  1844,  made  between  one  A.  A. Dobbs  of  the  first  part, 
^A^^fin  ^«rt!  *^^  plaintiff  of  the  second  part,  and  the  defendants  and 
the  pbuntiffof  one  Jerome  Smith,  since  deceased,  of  the  third  part  (pro- 
tad^t^J^  fert).    The  declaration,  after  reciting  certain  matters  in 

PMt.°^  iSe**^  the  deed,  and  setting  out  certain  coYenants  hereinafter  ex- 
deed,  after  le- 

dtiiig  that  A.  A.  D.  had  agreed  to  purchaae  certain  land  of  the  phuntiff,  which  nine  land  A.  A  D. 
had  agreed  to  Bell  to  the  defendants,  stated  that  it  was  thereby  ooTenanted  bj  each  party  ^MRla, 
that  A.  A.  D.  ahonld  sell,  and  the  defendants  thoold  pnrchaM,  the  laid  land  at  7835JL,  900^  to  be 
paid  upon  the  execution  of  the  deed,  and  6436^  on  the  27th  of  NoTember,  1851.  The  deed  tlteB 
contained  the  following  covenant :—"  And  the  laid  R.  W.  and  H.  W.  (the  defiendanta),  iortheB* 
■dTee,  their  hein,  ftc.,  nereby  corenant  with  the  laid  W.  T.  K.  (the  plain^ff),  hit  ezecnton,  ftc,  and, 
aa  aaejNimte  coyenant,  with  the  laid  A.  A.  D.,  lua  execntorsy  he,  that  they  the  laid  &.  W.  and  H.  W, 
their  heirs,  ftc.,  ahall,  on  performance  of  the  covenant  and  agreement  hereinbefore  contained  on  the 
part  of  the  aaid  A.  A.  D,,  pay  to  the  said  W.  T.  E.,  his  ezecuton,  &&,  or  to  the  aaid  A.  A  D^  liii 
execnton,  &&,  in  case  the  laid  W.  T.  K.,  his  executors,  ftc,  shall  then  hare  been  paid  his  or  their 
purchase-money,  payable  ftc,  the  sum  of  64852.,  being  the  remainder  of  the  said  purcfaasemonej',  on 
or  before  the  27th  of  November,  1851.  And  further,  that  the  said  R.  W.  and  H.  W.,  their  hcin, 
ftc.,  shall,  in  the  meantime,  and  until  the  whole  of  the  said  sum  of  64352.  shall  be  paid  ofl^  paj  to 
the  said  W.  T.  E.,  his  executors,  ftc  interest  on  so  much  of  the  purchase-money  aa  aball  ton  tine 
to  time  remain  unpaid,  at  the  rate  of  52.  per  cent  per  annum,  from  the  date  of  tbeae  presents,"  Ac  :— 
MM,  that  W.  T.  E.,  the  plaintiff,  might  properly  sue  alone  for  interest  on  the  unpaid  pwtion  of  the 
jpurchue-money,  the  oorenant  being  seyeraL 
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presslj  stated,  and  the  necessary  averments  of  performance,        1849. 
&&,  alleged  as  a  breach  the  non-payment  by  the  defend-     KmomiMt 
ants  to  the  plaintiff  of  certain  interest  on  a  part  of  the  pur-      waoov. 
chase-money  of  certain  lands,  &c.,  payable  by  virtue  of 
that  instrument 

The  defendants,  having  craved  oyer  of  the  deed,  set  it 
out  in  their  plea  verbatim.  The  deed,  after  reciting  an 
indenture  entered  into  by  the  defendants  and  plaintiff 
and  Dobbs,  whereby  the  latter  agreed  to  purchase  of  the 
plaintiff  certain  parcels  of  land  and  tenements,  and  after 
reciting  that  Dobbs  had  agreed  with  the  defendants  and 
Smith  to  sell  them  the  said  several  parcels  of  land  and 
tenements,  stated  that  each  of  the  parties  thereto,  so  far  as 
related  to  the  acts  and  deeds  on  his  own  part  to  be  per- 
formed, did  thereby  for  himself,  his  heirs,  &c.,  covenant 
and  agree  with  the  other  of  them,  that  Dobbs  should  sell, 
and  the  defendants  and  Smith  should  purchase,  the  said 
parcels  of  land  (describing  them)  at  the  sum  of  7335Z.,  to 
be  paid  by  the  defendants  and  Smith  by  the  payment  of 
9002.  upon  the  execution  of  the  deed,  and  64352.  on  the 
27th  of  November,  1851;  and  that  Dobbs  should  then,  or 
within  a  month  after  notice,  deliver  to  the  defendants  and 
Smith  an  abstract  of  his  title,  &c.  The  deed  then  pro- 
ceeded to  state  that  Dobbs  covenanted  ^'  that  he,  and  that 
all  other  necessary  conveying  parties,  &c.,  should,  on  pay- 
ment on  the  27th  of  November,  1851,  of  the  said  sum  of 
64352.,  remainder  of  the  said  purchase-money  as  aforesaid, 
execute  a  proper  conveyance  of  the  said  hereditaments,  &c., 
unto  the  defendants  and  Smith,"  &a 

Then  followed  the  covenant  upon  which  the  present  ac- 
tion was  brought: — "  And  the  said  R.  Watson,  H.  Watson, 
and  J.  Smith,  for  themselves,  their  heirs,  executors,  and  ad- 
ministrators, hereby  covenant  with  the  said  W.  T.  Eeight- 
ley,  his  executors,  administrators,  and  assigns,  and  as  a 
separate  covenant  with  the  said  A.  A.  Dobbs,  his  executors, 
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1849.  administrators,  and  assigns,  that  they  the  said  R  Watson, 
KKOHTutr  H.  Watson,  and  J.  Smith,  their  heirs,  executors,  adminis- 
Waisok.  trators,  and  assigns,  shall,  on  performance  of  the  covenant 
and  agreement  hereinbefore  contained  on  the  part  of  the 
said  A.  A.  Dobbs,  pay  to  the  said  W.  T.  Eeightlej,  his  execu- 
tors, administrators,  or  assigns,  or  to  the  said  A.  A.  Dobbs, 
his  executors,  administrators,  or  assigns,  in  case  the  said  W. 
T.  Eeightlej,  his  executors,  administrators,  or  assigns,  shall 
then  have  been  paid  his  or  their  purchase-money,  payable  by 
virtue  of  the  said  in  part  recited  contract^  the  sum  of  64351, 
being  the  remainder  of  the  said  purchase-money,  on  or  be- 
fore the  27th  day  of  November,  1851 ;  and  further,  that 
the  said  R  Watson,  H.  Watson,  J.  Smith,  their  heirs,  ex- 
ecutors, administrators,  or  assigns,  shall,  in  the  meantime, 
and  until  the  whole  of  the  said  sum  of  64S5L  shall  be 
paid  off,  pay  to  the  said  W.  T.  Eeightley,  his  executors, 
administrators,  and  assigns,  interest  on  so  much  of  the 
purchase-money  as  shall  from  time  to  time  remain  unpaid* 
at  the  rate  of  52.  per  cent  per  annum  from  the  date  of  these 
presents,  by  equal  half-yearly  payments,  on  the  27th  of 
May  and  27th  of  November  in  each  year;  the  first  payment 
of  the  said  interest  to  be  made  on  the  27th  day  of  May 
next" 

The  deed  then  contained  a  covenant  by  Dobbs  with  the 
defendants  and  J.  Smith,  as  to  making  certain  sewers,  with 
certain  provisions  respecting  them;  with  a  proviso  that  the 
defendants  and  J.  Smith  should  be  entitled  to  immediate 
possession  of  the  premises,  and  that  they  should  be  entitled 
to  an  absolute  conveyance  of  any  portion  upon  the  payment 
of  a  certain  sum  per  square  yard,  in  case  W.  T.  Eeightley 
had  been  paid  all  that  was  due  to  him,  &a  There  was  also 
a  covenant  with  a  power  of  sale  to  Dobbs  upon  non-pay- 
ment of  interest  or  principal,  with  a  certain  proviso  as  to 
compensation  for  mistake  in  quantity.  Then  followed  a 
covenant  by  the  plaintiff  that  he  would  not  exercise  his 
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power  of  sale  under  the  contract  with  Dobbs,  until  de&ult        1849. 
in  payment  hj  the  defendants  of  interest  or  principal;  and     Kuohtut 
for  convejance  of  portions,  if  required,  according  to  the  pro-      wawof. 
visions  of  the  deed;  and  that  the  plaintiff  would  apply  all 
monies  received  from  the  defendants  and  J.  Smith  in  part 
payment  of  the  debt  due  from  Dobbs. 

General  demurrer,  and  joinder. 

The  defendants'  point  for  argument  was,  that  the  declar- 
ation was  bad,  on  the  ground  that  the  said  A.  A.  Dobbs^ 
one  of  the  parties  to  the  deed,  was  not  joined  in  the  action 
as  a  co-plaintiff. 

Cowling,  in  support  of  the  demurrer. — ^The  declaration 
is  bad,  by  reason  of  the  omission  of  Dobbs  as  a  co-plaintiff. 
The  deed  discloses  that  he  has  a  joint  interest  with  the 
plaintiffs  in  the  subject-matter  of  this  action.  If  the  in- 
terest is  capable  of  being  construed  as  joint,  Dobbs  ought 
to  have  been  joined  in  the  action.  That  is  the  rule  laid 
down  by  this  Court  in  BrcLdbv/me  v.  Botfield  (a).  Hopkin- 
son  v.  Lee  (b)  is  directly  in  the  defendants'  favour.  The 
covenant  there  contained  the  word  "  distinct" — ^here  it  is 
"  separate ;*^  and  the  Court  of  Queen's  Bench  held  that  a 
party  ought  to  have  been  joined  by  reason  of  her  joint  in- 
terest, disclosed  by  the  deed,  in  the  subject-matter  of  the 
covenant  [He  also  referred  to  Anderson  v.  Martin- 
dale  (c).] 

Grompton,  contrk — ^The  words  of  this  covenant  are  ex- 
pressly several,  and  not  joint ;  and,  as  there  is  no  joint  in- 
terest in  the  subject-matter  of  this  covenant  disclosed,  the 
action  is  properly  brought  by  the  plaintiff  alone.  There  is 
no  rule  of  law  which  precludes  parties,  if  they  please,  from 


(a)  14  M.  t  W.  672.  (b)  6  Q.  B.  964.  (c)  1  Bast,  497. 
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1849.  entering  into  joint  and  several  coyenants  in  the  same  in- 
EnoHTMT  strument,  provided  thej  express  their  intention  clearly ; 
and  such  a  course  prevents  the  necessity  of  several  instru- 
ments to  effect  that  object  It  is  in  all  cases  purely  a 
question  of  construction.  The  words  of  the  deed,  ''  as  a 
separate  covenant '^  with  the  plaintiff,  are  express.  If  the 
words  were  ambiguous,  then  it  would,  no  doubt,  be  neces- 
sary to  look  to  the  interest  of  the  parties.  The  case  of  Hap- 
kinson  v.  Lee,  even  if  it  be  considered  as  a  correct  decision, 
is  distinguishable  from  the  present;  for  there  the  words 
were  '^  as  a  distinct  covenant  with  and  to  the  said  A.  C. 
H.,*'  which  might  mean  that  the  subject-matter  of  the  cove- 
nant was  not  to  be  mixed  up  with  the  others;  and  more- 
over, the  party  not  joined  had  a  joint  interest.  It  was 
consistent  with  the  words  there  used,  that  the  covenant, 
although  distinct,  was  intended  to  be  joint  In  Slingabj/'B 
case  (a),  the  covenant  was  with  certain  persons  named, 
and  "  cum  quolibet  et  qualibet  eorum,''  which  words  are 
ambiguous.  The  word  "  separate"  or  ''  several "  is  a  tech- 
nichal  word,  which  the  word  ^'distinct''  is  not  The  fact  that 
a  party  has  some  interest  in  the  consideration  stated  in  the 
deed  is  not  a  sufficient  reason  that  he  should  be  joined  in 
the  action.  In  MUla  v.  Ladhroke  (b),  all  the  parties  had 
some  interest,  and  yet  it  was  there  held  that  they  might  sue 
separately:  Servante  v.  James  (c).  The  rule,  as  contended 
for  by  the  plaintiff  in  the  present  case,  is  consonant  with 
that  laid  down  in  Bradbume  v.  Botfidd  (d)  and  Sof^sbie  v. 
Park  (e).  [He  also  cited  Tippet  v.  Hawkey  (/),  Dyer  370, 
464,  Withers  v.  Bircham{jg\  and  2  Wms.  Saund.  117  b.] 

Cowling,  in  reply. — The  rule  is,  that,  if  the  language  of 

(a)  5  Rep.  18  b.  (e)  12  M.  t  W.  146. 

(h)  7  M.  &  G.  218.  (/)  3  Mod.  263. 

(e)  10  B.  t  C.  410.  (y)  3  B.  <fe  C.  254. 
{d)  14  M.  At  W.  659. 
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the  coYonant  is  capable  of  being  so  construed^  it  is  to  be        1849. 
taken  as  joint  or  seyeral,  according  to  the  interest  of  the     Kughtlit 
parties  to  it     The  word  here  is   ''  separate/'  and  not      watbov. 
'*  several/'  and  that  word  makes  no  difPerence.    [Molfe,  R, 
— ^The  words  sepcurcUe  and  severed  are  in  reality  the  same, 
both  coming  from  the  same  word^  separo,  the  only  differ- 
ence being  the  change  in  the  manner  of  articulation.]     The 
interest  which  the  plaintiff  and  Dobbs  have  in  this  covenant 
is  joint,  and  not  separate;  both  are  interested  in  the  consi- 
deration.   Dobbs  is  relieved  bj  payments  to  the  plaintiff. 
Hopkinson  v.  Lee  is  precisely  in  point.    If  the  plaintiff's 
argument  be  correct,  two  actions  would  lie,— one  by  Dobbs, 
and  the  other  by  the  plaintiff:  Wakefield  v.  Brown{a)> 

Pollock,  C.  B. — I  am  of  opinion  that  in  this  case  the 
plaintiff  is  entitled  to  the  judgment  of  the  Court  I  con- 
sider that  the  inquiry  really  is  as  to  the  true  meaning  of 
the  covenant,  at  the  same  time  bearing  in  mind  the  rule 
— ^a  rule  which  I  am  by  no  means  willing  to  break  in  upon 
— ^that  the  same  covenant  cannot  be  treated  as  joint  or  se- 
veral at  the  option  of  the  covenantee.  If  a  covenant  be 
so  conntructed  as  to  be  ambiguous,  that  is,  so  as  to  serve 
either  the  one  view  or  the  other,  then  it  will  be  joint, 
if  the  interest  be  joint,  and  it  will  be  several,  if  the  inter- 
est be  several.  On  the  other  hand,  if  it  be  in  its  terms 
wnmietakecMy  joint,  then,  although  the  interest  be  several, 
all  the  parties  must  be  joined  in  the  action.  So,  if  the 
covenant  be  made  clearly  several,  the  action  must  be  seve- 
ral, although  the  interest  be  joint.  It  is  a  question  of  con- 
struction. What,  then,  in  this  case,  did  the  parties  mean? 
The  words  of  the  covenant  are,  '^  And  the  said  R  Watson, 
H.  Watson,  and  J.  Smith,  for  themselves,  their  heirs,  exe- 
cutors, and  administrators,  hereby  covenant  with  the  said 
W.  T.  Eeightley,  his  executors,  administrators,  and  assigns, 

(a)  9  Q.  B.  209. 
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1B49.  and  as  a  BepartjiA  coyenant  with  the  said  A.  A.  Dobbs,  his 
Kbzortlst  executors,  administrators,  and  assigns,  that  they''  will  do  so 
Wiunov.  ^^^  ^^'  If  ^  c^ii^  to  put  a  construction  upon  that,  I  should 
say  that  it  is  intended  to  be  a  several  or  separate  covenant 
In  the  case  ofHopkinson  y.Lee,  it  seems  to  have  been  under- 
stood at  one  time  bj  this  Court  that  there  were  joint  words. 
There  are  certainly  none.  But  the  nature  of  the  inter- 
est, upon  looking  into  that  particular  case,  may  possibly 
justify  that  decision.  The  words  of  this  instrument  are 
several,  and  its  terms  disclose  a  several  interest;  the  co- 
venant, therefore,  must  be  construed  according  to  the 
words,  as  a  several  covenant,  and  it  appears  to  me  that  the 
words  used  by  the  parties  were  intended  to  create  such  a 
covenant  I  think,  therefore,  that  the  plaintiff  is  entitled 
to  sue  alona 

Pabkb,  B. — ^I  am  entirely  of  the  same  opinion  with  the 
Lord  Chief  Baron.  With  respect  to  the  rule  of  law  on 
this  question,  I  apprehend  that  there  is  no  doubt  about  it 
That  rule  was  correctly  laid  down  by  Lord  Chief  Justice 
Oilbs,  in  the  case  of  Janiea  v.  Emery{a\  as  taken  with 
the  qualification  annexed  to  it  by  Mr.  Preston,  which  is 
to  be  found  in  his  edition  of  the  '^  Touchstone'' (&).  That 
qualification  was  adopted  by  Lord  Abinger,  Q.  B.,  and  my- 
self, in  the  case  of  Sorsbie  v.  Park(c);  and  I  apprehend 
that  the  Court  of  Queen's  Bench  misunderstood  us  in  the 
interpretation  which  they  put  upon  that  rule,  as  there 
laid  down  by  u&  I  had  reason  to  explain  the  matter 
afterwards,  at  some  length,  in  the  case  of  Bradbume  v. 
BotfiMf  in  which  I  pointed  out  that  neither  Iiord  Abinger 
nor  myself  had  the  least  intention  of  interfering  with 
Anderson  v.  Martindaie,  or  with  any  of  the  decided  cases. 
The  rule  that  covenants  are  to  be  construed  according  to 
the  interest  of  the  parties,  is  a  rule  of  construction  merely, 

(a)  6  Price,  533.  (b)  Shep.  Touch.  166. 

{e)  12  M.  &  W.  156,  158. 
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and  it  cannot  be  supposed  that  such  a  rule  was  ever  laid  1849. 
down  as  could  preyent  parties,  whatever  words  they  might  kuohtut 
use,  from  coyenanting  in  a  different  manner.  It  is  im- 
possible to  say  that  parties  may  not,  if  they  please,  use 
joint  words,  so  as  to  express  a  joint  covenant,  and  thereby 
to  exclude  a  seyeral  coyenant,  and  that,  because  a  cove- 
nant may  relate  to  several  interests,  it  is  therefore  neces- 
sarily not  to  be  construed  as  a  joint  covenant  If  there 
be  words  capcMe  of  two  constructions^  we  must  look  to  the 
interest  of  the  parties  which  they  intended  to  protect,  and 
construe  the  words  according  to  that  interest  I  appre- 
hend that  no  case  can  be  found  at  variance  with  that  rule, 
unless  Hopkinson  v.  Lee  may  be  thought  to  have  a  con- 
trary aspect  During  the  course  of  the  argument  in  Brad- 
hums  v.  Botfield,  I  certainly  was  under  the  impression, 
from  reading  the  case  o{  Hopkinson  v.  Lee,  that  there  were 
in  that  case  words  capable  of  such  a  construction  as  to 
make  the  covenant  a  joint  covenant  If  that  had  been 
so,  then  the  words  subsequently  introduced,  would  not 
have  made  it  several,  unless  there  had  also  been  an  inter- 
est in  respect  of  which  it  could  be  several,  according  to  the 
rule  referred  to  by  the  Lord  Chief  Baron,  as  laid  down  in 
SImgArfs  case,  that  it  is  not  competent  to  the  Court  to  hold 
the  same  covenant  joint  or  several  at  the  option  of  the 
covenantee.  Now  we  are  to  apply  the  above-mentioned 
rule  to  the  case  before  the  Court,  and  to  see  whether  the 
present  covenant  is  a  separate  covenant  with  the  plaintiff 
alone,  or  a  joint  covenant  with  the  plaintiff  and  Dobbs,  who 
has  not  been  joined  in  the  action.  I  think  that  there  is 
no  difficulty  in  saying  that  it  is  a  separate  covenant  with  the 
plaintiff  alone— that  there  are  no  words  to  constitute  it  a 
joint  covenant — and  that  thematters  therein  mentioned  are 
capable  of  being  understood  as  composing  two  different  co- 
venants, relating  to  two  different  interests,  the  one  in  which 
Keightley  is  concerned,  and  the  other  in  which  Dobbs  is 
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1840.  concerned.  Tlie  covenant  is  this:  "Tliedefeodants,forth«m- 
KuaHTUT  selves,  theii  heirs,  executors,  and  administrators  covenant 
yi'noM.  ^'^  Keightley,  his  executors,  administrators,  and  awigng; 
and,  as  a  separate  covenant,"  not — '  and  with  A.  A.  Dobbs;' 
— "and,  as  a  separate  covenant  with  A.  A.  Dobbs,  his  execn- 
tors,  &c"  [His  Lordship  read  the  covenant,  and  proceeded] 
Now  in  this  case  there  are  two  separate  interests,  to 
be  provided  for  hj  these  separate  covenants ;  and  in  this 
respect  the  case  differs  entirely  from  that  of  HojAinton  v. 
£00,  because,  upon  looking  at  the  context  in  that  cue, 
there  was,  in  truth,  only  one  joint  interest  to  be  protected. 
It  was  the  money  of  one  which  the  other  had  advanced. 
But  in  the  present  case  there  are  clearly  two  distinct  and 
separate  interests  to  be  protected  by  the  covenants :  one  is 
Eeightley's  interest  in  the  principal,  until  he  shall  have 
been  paid  off  by  Dobbs,  in  vhich  case  Dobbs  would  have 
to  receive  the  whole  of  the  purchase-money ;  and,  if  he 
should  be  paid  off  by  Dobbs,  then  a  separate  interest  in 
Dobbs  to  receive  the  pnrchaae-money  or  balance  of  the  pui- 
chaee-money,  on  the  day  when  the  purchase  should  be  com- 
pleted. These  are  two  distinct  and  separate  interests. 
Then,  there  being  in  this  case  no  joint  words,  it  is  obvious 
that  the  parties  meant  these  to  be  two  covenants  in  re- 
spect of  their  separate  interests,  and  they  ought  to  be  so 
construed.  Then  comes  that  branch  of  the  covenant  npon 
which  the  action  19  brought,  namely,  to  pay  the  interest  in 
the  meantime.  Now,  that  is  a  covenant  to  pay  interest  to 
Keightley  in  the  meiwtime.  It  is  obvious  that  ho  is  the  per 
son  who  is  intended  to  receive  it.  And,  in  the  next  place, 
there  is  no  provision  as  to  what  is  to  be  done  in  case  Keight- 
ley is  paid.  It  seems  to  me  to  be  quite  clear,  that  the  parties 
mean  that  Keightley  is  to  receive  the  interest  on  his  own 
1  he  be  paid  off,  and,  if  he  should  be  piud  off 
by  Dobbs,  then  that  he  is  to  receive  the  in- 
)urchase-money  as  trustee  for  Dobbs,  until  the 
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principal  is  paid  off.  Looking,  therefore,  at  the  interest  of  ^  ^^* 
the  parties,  as  it  appears  from  the  context,  we  are  not  only  Kuohtlet 
able,  but  called  upon,  according  to  the  express  words,  to  w^nov. 
construe  this  to  be  a  separate  coYenant.  If  there  had  been 
words  importing  a  joint  covenant  with  the  plaintiff  and 
Dobbs  as  to  the  principal  money,  I  should  have  felt  con- 
siderable difficulty  in  saying  that  an  action  for  interest  must 
not  have  been  brought  by  both,  because  in  that  case  there 
would  have  been  an  interest  which  the  joint  covenant  would 
protect,  although,  with  regard  to  the  other  part,  there  would 
not  have  been  any  such  joint  interest  But  the  absence  of 
any  words  to  constitute  a  joint  covenant  is  a  strong  argu- 
ment with  me  that  it  was  the  intention  of  the  parties,  that, 
at  all  events,  when  the  contingency  should  happen  of 
the  principal  being  paid  off,  the  interest  was  to  be  paid 
to  Eeightley,  and  that  he  was  the  person  to  sue,  if  that 
were  not  paid.  Without  any  further  observations  upon 
the  case  of  Hopkinson  v.  Lee^  it  seems  to  me  that  the  pre- 
sent case  is  clearly  distinguishable  from  it,  because  on 
the  face  of  this  instrument  the  parties  have  separate  in- 
terests; so  that  we  are  called  upon  to  construe  a  separate 
covenant  according  to  the  precise  words  of  it.  I  feel  no 
difficulty  in  saying,  that  the  rule  which  we  adopted  in 
Bradbnme  v.  Botfield  is  the  correct  one;  I  think  it  is  impos- 
sible to  doubt  the  rule  to  be  one  of  construction  merely, 
and  that,  like  all  other  rules  of  construction,  it  must  bend 
to  express  words.  It  cannot  be  supposed  that  there  can 
be  any  intention  on  the  part  of  the  Court  to  force  parties 
to  do  a  joint  act  when  they  intended  to  do  a  separate  act,  or 
to  a  do  separate  act  when  they  intended  to  do  a  joint  act, 
and  in  either  case  have  clearly  expressed  such  intention. 

Rolfs,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  the  question  turns  entirely  upon  the  rule,  as  stated  by 
my  Brother  Parke,  which  was  distinctly  laid  down  by  this 
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1849.  Court  in  the  cases  dited,  and  in  which  I  fully  concur.  It 
KnaHTur  appears  to  me,  that  Mr.  Preston's  suggestion  was  perfectly 
Wahov.  ^^^  founded,  that  the  rule  in  Slingtby's  case  was  not  a  role 
of  law,  but  a  mere  rule  of  construction.  From  that  case  it 
appears,  that,  if  a  covenant  be  cum  quolibet  et  qualibet 
eorum,  that  may  be  either  a  joint  or  several  covenant,  and 
it  will  depend  upon  the  context  whether  it  is  to  be  taken 
as  a  joint  or  several ;  but  it  cannot  be  botL  The  rule  given 
in  8l%ngA}f8  case  is  not  very  satisfactory  to  my  mind, 
namely,  with  regard  to  the  difficulty  which  arises  as  to 
the  proper  person  to  recover  damages.  K  a  party  choose 
to  enter  into  a  covenant  which  creates  such  a  difficulty,  I 
do  not  see  what  the  Court  has  to  do  with  it  It  is  dear 
that  parties  can  so  contract  by  separate  deeds;  why,  then, 
should  they  not  be  able  equally  to  do  so  by  separate  co- 
venants in  the  same  deed?  K  they  so  word  one  covenant 
as  to  make  it  a  joint  and  separate  covenant,  had  it  not 
been  otherwise  decided,  I  confess  I  should  have  seen  no- 
thing extraordinary  in  holding,  that  if  they  choose  so  to 
contract  as  to  impose  upon  themselves  that  burthen,  and 
state  it  it  to  be  both  joint  and  several,  the  Court  ought 
so  to  construe  it  But  SUngsby's  case  has  laid  down  the 
opposite  rule.  I  take  it,  that  from  that  time  the  role 
has  always  been — ^whether  distinctly  expressed  or  not  it 
is  not  necessary  to  consider — but  the  rule  has  been,  that 
you  are  to  look  and  see  from  the  context  what  the  par- 
ties meant  Applying  that  rule  here,  I  see  no  doubt 
about  the  question.  They  have  said  in  terms,  that  it  is 
to  be  a  separate  covenant  According  to  the  other  con- 
struction, if  Dobbs  had  satisfied  Eeightley,  and  Dobbs  had 
died,  Eeightley  might  have  to  sue  for  the  money  coming 
to  Dobbs,  or  vice  versa :  or  suppose  Dobbs  had  not  satisfied 
Eeightley,  and  Eeightley  died,  Dobbs  would  have  had  to 
sue  for  the  money  coming  to  Eeightley's  representativea 
It  is  clear  that  is  not  what  the  parties  meant    They  have 
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expressed  themselves  in  words  showing  it  was  to  be  a  se-        1849. 
parate  covenant  with  each,  and  I  think  we  should  so  hold     Kkightuit 
it;  consequently  the  plaintiff  is  entitled  to  our  judgment        watsov. 

PuLTTy  B. — It  appears  bj  the  recitals  in  this  deed,  that 
Dobbs  had  purchased  certain  lands  of  Eeightlej,  and 
that  Dobbs  sold  the  same  land  for  73S5L  to  the  defendants, 
but  that  inasmuch  as  at  that  time  Dobbs,  not  having  paid 
his  purchase-monej  to  Eeightlej,  was  not  in  possession  of 
the  conveyance  of  the  land,  it  then  became  necessary  that 
the  second  vendees  should  have  the  security  of  the  first  ven- 
dor, in  order  to  have  an  additional  chance  of  receiving  the 
title  which  they  ought  to  have  upon  payment  of  the  money, 
and  that  accordingly  this  contract  was  entered  into.  What 
then  is  to  be  provided  for?  Why,  imdoubtedly,  Dobbs  is  to 
be  paid  his  money,  but  Keightley,  at  the  same  time,  would 
not  have  entered  into  this  deed,  unless  he  saw  his  way  to 
the  security  of  the  money  to  be  paid  by  Dobbs: — ^these  are 
the  reasons  for  this  covenant.  The  covenant  is  expressly 
for  the  protection  of  Keightley  in  the  first  instance,  because 
Watson  and  Smith  do  thereby  covenant  with  Keightley,  and 
as  a  separate  covenant  with  Dobbs,  that  they  will  pay  to 
Keightley.  It  is  to  pay  Keightley  the  purchase-money, 
unless  Dobbs  has  already  paid  the  money  himself,  and  in 
the  event  of  his  having  paid  it,  then  the  purchase-money 
is  to  be  paid  to  Dobbs,  but  only  in  that  event  Then  the 
deed  goes  on  to  state,  that,  until  the  money  is  paid  to  the 
person  who  is  kept  out  of  it,  interest  upon  it  shall  be  paid 
to  him.  It  is  plain  that  the  interest  of  Keightley  was  quite 
separate  from  that  of  Dobbs.  Then,  if  the  interest  was  se- 
parate, and  we  find  distinct  language  in  the  covenant  se- 
parating the  obligation  of  the  one  from  the  obligation  of 
the  other,  is  the  Court  to  say  that  this  is  a  joint  covenant? 
If  any  language  can  be  used  stronger  than  another,  it  is 
that  which  is  used  on  the  present  occasion,  because  it  is 
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stated  to  be  a  separate  and  not  a  joint  covenant  with  Dobbs, 
plainly  showing  that  the  covenant  with  Dobbs  is  intended 
to  be  entirely  separated  from  that  with  Eeightley;  and  in- 
asmuch as  there  is  no  rule  of  law  which  precludes  parties 
from  entering  into  contracts  of  this  kind,  why,  therefore, 
should  not  the  Court  give  effect  to  it?  It  seems  to  me  that, 
upon  the  whole,  the  plaintiff  is  clearly  entitled  to  the  judg- 
ment of  the  Court 

Judgment  for  the  plaintiff 


AprU  17. 


A  BaQw»y 


In  the  Matter  of  an  Arbitration  between  Thb  Wilts,  So  * 
MBBSET,  AKD  Wbtmouth  Railwat  Compant,  and  Chablss 

FOOKS. 


T 


HIS  was  a  rule  calling  on  ^*  The  Wilts,  Somerset,  and 


Compmy  and  a  Weymouth  Railway  Company  '*  to  shew  cause  why  the 

ing  agreed  to  award  of  an  umpire  should  not  be  set  aside, 

tetionth^  '  I^  appeared  from  the  affidavits,  that,  in  the  year  1835, 

^^on^toS"  *^®  Corporation  of  Weymouth  demised  to  Charles  Fooks  a 

paid  to  the  lat-  piece  of  land  situate  within  the  borough  of  Weymouth,  for 

each  appoiiited'  seventy-five  years,  at  a  rent  of  61  per  annum.    In  the  year 

St"uic  arUtrar  1843,  C.  Fooks  (with  the  assent  of  the  Lords  Commissioners 

ton  not  ame-  ^f  ^he  Treasury)  contracted  with  the  Corporation  for  the 

ing  aa  to  the  ap-  . 

pointment  of  an  purchaseof  the  reversion  of  the  land,  for  the  sum  of  162/L  15&, 

Company  ap-      being  the  value  affixed  by  the  Government  Surveyor.  Sub- 
plied  to  the 
Commiasioneri 
of  Bailwaya  to 
appoint  one  un- 
der  the  Lands 
Glaiuea  Conso- 


sequently  the  Railway  Company  gave  notice  to  Fooks,  that 
their  line  of  railway  would  pass  through  this  piece  of  land, 
and  they  required  him  to  send  in  particulars  of  his  claim. 


lidation  Act, 

(8  ft  9  Vict  a  18,  s.  28,)  which  they  did  hy  a  docnment  not  under  seal,  and  ligned  by  a  penon  not 
describing  himself  as  secretary  of  the  Board.  The  umpire  awarded  a  sum  as  oompeosation,  but  did 
not  6nd  whether  it  was  greater  or  less  than  the  sum  offered  by  the  Company,  and  he  awarded  that 
the  costs  of  the  daimant  should  be  paid  according  to  the  proTisions  of  the  Lands  Clauses  Consolidft- 
tion  Act  A  rule  haying  been  obtained  to  set  aside  his  award,  on  the  grounds  that  the  umpire  was 
not  Icpally  appointed,  and  that  he  ought  to  have  settled  the  costs  of  the  daimant,  ihe  Court  refused 
to  make  the  rule  absolute,  considering  the  objections  too  doubtftd  to  determine  on  motion. 


I' 
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which  he  accordingly  did.    On  the  Ist  of  May,  1848,  the        1849. 
Company  gave  notice  to  Fooks,  that  they  would,  at  the  ex-  wilts  Soxib- 
piration  of  ten  days,  issue  their  warrant  to  the  sheriff  of  ■■»»  awi>  W«t- 

'^  ''  .         ,        MOUTH  Rail- 

Dorset,  requiring  him  to  summon  a  jury  to  determine  the  wat  Co.,  ahd 
amount  of  compensation  to  be  paid  for  the  defendant's  in- 
terest in  the  land,  or  for  any  damage  sustained  by  reason 
of  the  execution  of  the  works;  and  they  thereby  offered 
him  for  his  interest  and  such  damages  the  sum  of  5^  On 
the  13th  of  May,  1848,  Fooks  gave  the  Company  notice 
that  he  desired  his  claim  to  be  settled  by  arbitration;  he 
also  stated  the  nature  of  his  interest  in  the  lands,  and 
claimed,  as  compensation  for  such  interest,  5860/.,  and,  as 
a  further  compensation  for  damages,  25752L  Afterwards 
the  Company  appointed  an  arbitrator  on  their  part,  and 
Fooks  appointed  another  on  his  part;  but  the  arbitrators 
not  being  able  to  agree  as  to  the  appointment  of  an  um- 
pire, the  Company  applied  to  the  Commissioners  of  Rail- 
ways to  appoint  one,  in  pursuance  of  the  Lands  Clauses 
Consolidation  Act,  when  they  appointed  G.  Powell  by  the 
following  document: — 

"  Office  of  Commissioners  of  Railways, 
"Whitehall,  23rd  June,  1848. 
"  Sir, — ^The  Commissicmers  of  Railways  having  received 
an  application  from  Messrs.  Hunt,  on  the  part  of  the  Wilts, 
Somerset,  and  Weymouth  Railway  Company,  hereby  ap- 
point you,  in  virtue  of  the  powers  conferred  by  and  in 
conformity  with  the  Lands  Clauses  Consolidation  Act, 
8  Vict  c.  18,  s.  28,  umpire  in  the  matter  in  dispute  between 
the  Company  and  Mr.  C.  Fooks,  in  one  case,  and  the  said 
Company  and  Mr.  Richard  Hancock,  in  another  case. 

"  I  have  the  honour  to  be.  Sir, 

"  Your  obedient  servant, 
"  Oea  Powell,  Esq.,  "  H.  D.  Harness, 

8,  Beaufort  Buildings,  Strand. '^        Capt.  Royal  Engineers."' 

VOL.  IIL  EBB  EXGH. 
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1649.  The  umpire  entered  upon  the  consideration  of  the  mat- 

Wun,  SoNu-  tei^  referred,  and,  after  several  meetings,  made  his  award 
"*'  *"''kL"'  C^ft^""  reciting  the  above  noticea)  as  folloTrs : — "  I  do  atrard 
WAT  Co.,  AMo  Szc  that  the  amount  or  sum  of  money  to  be  pud  hj  the 
said  Company  to  the  s^d  C.  Fooks,  his  executory,  &c.,  as 
and  for  and  by  wxy  of  compensation  and  coneidention- 
money  for  the  absolute  purchase  of  the  fee  simple  and  in- 
heritance in  possession  of  and  in  all  those  several  pieces  or 
parcels  of  lauds  and  hereditaments  so  agreed  ta  be  pur- 
chased, and  also  as  and  for  compensation  for  all  damage 
to  be  sustained  by  the  said  C.  Fooks  by  reason  of  the 
severing  of  the  lands  from  the  other  lands  and  heredita^ 
ments  of  the  said  C.  Fooks,  or  by  the  exercise  by  the  sud 
Company  of  the  powers  contained  in  the  said  Acta  or  eitJier 
of  them,  in  the  execution  of  the  said  railway  and  woi^ 
shall  be  the  sum  of  17352.,  the  same  being,  in  my  judg- 
ment, the  fair,  just,  and  reasonable  sum  which  ought  to  be 
paid  by  the  said  Company  to  the  said  C.  Fooks,  for  and  in 
respect  of  the  matters  aforesaid,  and  to  me  referred  as 
aforesaid.  And  I  the  said  G.  Powell,  in  pursuance  of  the 
powers  contained  in  the  said  Acts,  some  or  one  of  them, 
do  hereby  declare  that  I  have  settled  the  costs,  charges, 
and  expenses  of  and  incident  to  my  arbitration  and  um- 
pirage, and  award,  at  the  sum  of  682.  iOs.;  and  the  costs 
and  charges  of  the  said  C.  Fooks,  incident  to  tbis  arbitra- 
tion, are  to  be  respectively  paid,  according  to  the  proviaons 
contained  in  the  Act  intituled  '  The  Lands  Clauses  Con- 
solidation Act,  1845,'" 

The  substantial  grounds  upon  which  the  rule  was  ob- 
tained were,  first,  that  no  l^al  appointment  of  Q.  Powell 
was  made  by  the  Commissioners  of  Railways,  in  pursostice 
-'  '"^  e  8  &  9  Vict  c  18,  and  9  &  10  Vict  c  105.     Secondly, 
the  award  was  not  final,  because  it  did  not  shew  by 
Q  the  costs  of  the  arbitration  should  be  borne,  or  the 
mt  of  such  costs,  and  gave  no  remedy  for  the  clainutnt 
BOTer  his  costs. 
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Sir  F.  Keliy  and  8lade  shewed  cause. — ^First,  as  to  the  ap-        i849. 
pointment  of  umpire.    The  25th  and  26th  sections  of  the  wiwTsoMMa- 
Lands  Clauses  Consolidation  Act,  8  &  9  Vict  a  18,  relate  "*»  ahd  Wet- 

MOUTH  AAI^ 

to  the  appointment  of  arbitrators.  The  27th  section  pro-  wat  Co.,  An 
yides,  that  where  more  than  one  arbitrator  shall  have  been  ^"^ 
appointed,  the  arbitrators,  before  they  enter  upon  the 
matters  referred,  shall  appoint  an  umpire.  By  the  28th 
section,  if  the  arbitrators  shall  refuse,  or  shall,  for  seven 
days  after  request  of  either  party  to  such  arbitration,  ne- 
glect to  appoint  an  umpire,  the  Board  of  Trade,  in  any  case 
in  which  a  Railway  Company  shall  be  one  party  to  the 
arbitration,  and  two  justices  in  any  other  case,  shall,  on 
the  application  of  either  party  to  such  arbitration,  appoint 
an  umpire  &a  The  9  &  10  Vict  c.  105,  s.  2,  substitutes 
the  Railway  Commissioners  for  the  Board  of  Trade.  It  is 
said  that  the  umpire  was  not  duly  appointed,  but  the  bur- 
then of  proof  lies  on  the  party  objecting,  and  no  fact  is 
stated  vitiating  the  appointment  The  deponent  says  that 
he  had  no  knowledge  of  the  contents  of  the  paper  writing, 
or  of  the  form  of  the  arbitrators'  appointment,  until  after 
the  award  was  made;  but  it  was  incimibent  on  him  to  shew 
what  the  appointment  was,  and  that  the  paper  writing  re- 
ferred to  was  the  only  appointment  This  paper  may  be 
merely  an  intimation  to  the  umpire  of  his  appointment  by 
some  other  document.  It  is  submitted,  however,  that  the 
appointment  is  sufficient  When  a  statute  requires  a  pub- 
lic board  to  do  certain  acts,  the  Court  will  presume  that 
they  are  done  according  to  the  forms  of  office,  for  the 
statute  does  not  prescribe  any  particular  mode  of  appoint^ 
ment  diifering  from  the  usual  course  of  proceeding  by  the 
board.  All  difficulty  is  removed  by  the  5  &  6  Vict  c.  66^ 
&  19,  which  enacts,  ''that  all  notices,  requisitions,  orders, 
regulations,  appeinimienia^  &c.,  signed  by  one  of  the  se- 
cretaries of  the  said  committee,  or  by  some  officer  ap- 
pointed for  that  purpose  by  the  lords  of  the  said  committee, 
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1849.  and  purporting  to  be  made  by  the  lords  of  the  said  com- 
WiurTsoicBft-  nii^tee,  shall,  for  the  purposes  of  this  and  the  said  recited 
M»»  AmWEY'  Act,  be  deemed  to  have  been  made  by  the  lords  of  the  said 

XOUTH  AAIL- 

WAT  Co.,  AID   committee,  and  that  in  the  absence  of  evidence  to  the 
^  contrary,  without  proof  of  the  authority  of  the  person 

signing  the  same,  or  of  the  signature  thereto/'  [Parker  R 
— There  would  have  been  no  difficulty  if  the  affidavit  had 
stated  that  Captain  Harness  was  a  secretary.  Pollock, 
C.  B. — The  document  purports  to  be  an  appointment,  and, 
in  the  absence  of  anything  to  the  contrary,  it  must  be  as- 
sumed that  the  party  appointing  had  authority;  at  all 
events,  it  appears  to  me  too  doubtful  a  question  to  set  aside 
the  award  on  that  ground.]  By  the  9  &  10  Vict  c.  105, 
s.  4,  "  the  Commissioners  of  Railways  shall  cause  a  seal 
to  be  made  for  the  purpose  of  their  commission,  and  all 
orders  and  other  documents  proceeding  from  the  said  com- 
missioners, and  purporting  to  be  sealed  or  stamped  with 
the  seal  of  the  said  commissioners,  and  signed  by  two 
or  more  of  the  said  commissioners,  shall  be  received  as 
evidence  of  the  same  respectively  in  all  Courts''  &cl 
That,  however,  is  only  a  provision  enabling  documents  of 
that  particular  character  to  be  received  as  evidence,  and 
does  not  render  invalid  those  not  sealed  by  the  commis- 
sioners. 

Secondly,  it  is  objected  that  there  is  no  adjudication  as 
to  the  costs.  But  the  umpire  had  no  power  to  award  costs, 
for  the  law  determines  which  party  shall  pay  them.  By 
the  8  &  9  Vict  a  18,  s.  34,  ''  All  the  costs  of  any  such  ar- 
bitration, and  incident  thereto,  to  be  settled  by  the  arbi- 
trators, shall  be  borne  by  the  promoters  of  the  undertak- 
ing, unless  the  arbitrators  shall  award  the  same  or  a  less 
sum  than  shall  have  been  offisred  by  the  promoters  of  the 
undertaking;  in  which  case  each  party  shall  bear  his  own 
costs  incident  to  the  arbitration,  and  the  costs  of  the  arbi- 
trators shall  be  borne  by  the  parties  in  equal  proportion&" 
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The  first  question  is,  whether  that  provision  applies  to        1B49. 

an  umpire,  the  word  "  umpire  "  being  omitted  in  that  sec-  Wilts,  Sombk- 

tion,  though  used  in  the  previous  one.    But  assuming  it  ^ovraulrL^ 

does,  the  statute  makes  the  costs  depend  upon  a  certain  vat  Co.,  aid 

lfOOK8> 

event  Prim&  facie  the  Company  are  liable  to  pay  costs, 
and  the  claimant  might  sue  for  them  by  action  of  debt  on 
the  statute,  when  the  Company  would  have  to  discharge 
themselves  by  plea  shewing  that  they  came  within  the  ex- 
ception. If  the  umpire  had  awarded  that  the  Company 
should  pay  costs,  that  part  of  the  award  would  have  been 
void.  The  case  resembles  that  of  a  submission  by  order 
of  Nisi  Prius,  the  costs  to  abide  the  event,  in  which  case 
the  arbitrator  need  only  find  in  favour  of  one  party  or  the 
other.  If  the  umpire  is  bound  to  award  costs,  he  may  do 
so  by  a  separate  instrument  [Parke,  B. — ^It  is  tacitly  an- 
nexed as  a  condition  to  the  submission,  that  an  award 
shall  be  made  concerning  all  the  premises :  that  is  a  rea- 
son for  making  but  one  award.]  It  cannot  be  ascertained 
which  party  is  entitled  to  costs,  until  after  the  award  of 
compensation.  Quick  y.  North  Western  Railway  Co.  (a)  only 
decided  that  the  Company  could  not  be  compelled  by  mo- 
tion to  pay  cost&  Besides,  no  application  was  made  to  the 
umpire  to  settle  the  costs. 

Martin  and  HodgeSy  in  support  of  the  rule. — It  is  only 
in  cases  where  the  validity  of  the  award  may  be  questioned 
in  an  action  that  the  Courts  decline  to  interfere.  But  the 
effect  of  the  76th  &  77th  sections  of  the  8  &  9  Vict  c.  18,  is 
to  prevent  the  claimants  from  maintaining  ejectment 
[Rolfe,  B. — ^Do  not  the  words  in  the  76th  section,  ''  upon 
tender  of  the  compensation  awarded,"  mean  *^  awarded  by 
an  award  duly  made  in  pursuance  of  that  Act?"]  First, 
the  appointment  of  the  umpire  is  void.     The  question  de* 

(a)  5  D.  &  L.  685. 
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1849.  pends  upon  the  construction  of  the  3  &  4  Vict  a  97,  and 
Wilts,  Sombb-  the  9  &  10  Vict  c.  105.  By  the  20th  section  of  the  3  &  4 
"ooTO  rIil.  Vict.  c.  97,  all  notices,  appointments,  &a,  signed  by  one  of 
WAT  Co.,  AFD  ^]yQ  secretaries  of  the  committee  appointed  for  that  purpose 
by  the  lords  of  the  committee,  and  purporting  to  be  made 
by  them,  shall,  for  the  purposes  of  that  Act,  be  deemed  to 
have  been  made  by  the  lords  of  the  committee.  That  pro- 
vision is  limited  to  the  particular  matters  intrusted  to 
them  by  that  Act,  and  the  only  appointment  mentioned  in 
the  Act  is  that  in  section  5,  of  inspectors  of  railwaya 
The  similar  provision  in  the  5  &  6  Vict  a  55,  &  19,  is  in 
like  manner  restricted  to  "  the  purposes  of  that  and  the 
therein  recited  Act."  The  same  observation  applies  to  the 
23rd  section  of  the  7  &  8  Vict.  c.  110.  The  provisions  in 
those  statutes  cannot  relate  to  the  power  of  appointing  an 
umpire,  which  was  conferred  by  a  subsequent  Act  The 
9  &;  10  Vict  c.  105,  transferred  to  the  Railway  Commis- 
sioners such  powers  only  as  were  intrusted  to  the  Board  of 
Trade  by  the  three  previous  Acts.  By  the  1st  section  of 
the  9  &  10  Vict  c  105,  two  commissioners  are  competent 
to  act  in  the  execution  of  the  powers  vested  in  them;  but 
by  the  4th  section  they  can  only  speak  by  documents  sealed 
with  their  common  seal  This  appointment  is  bad  upon 
the  face  of  it,  for  it  does  not  appear  that  the  person  who 
made  it  was  secretary.  Wherever  an  extraordinaiy  power 
is  conferred  by  statute,  the  party  exercising  it  must  shew 
jurisdiction  on  the  face  of  the  instrument:  Ghristie  v.  Un- 
win  (a). 

Secondly,  as  to  the  costa  The  umpire  was  bound  to 
find  whether  the  sum  awarded  was  greater  or  less  than 
that  offered  by  the  Company,  and  also  to  settle  the  costs. 
The  34th  section  of  the  8  &  9  Vict  c.  18,  shews  that  no 
action  is  maintainable  in  respect  of  them.    It  is  evident 

(at)  11  A.  &  £.  373. 
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from  the  provisions  of  the  28th,  Slst,  and  34th  sections,  that        1849. 
the  legislature  intended  that  an  umpire,  when  appointed,  Wilts,  Sovbk- 
should  ascertain  the  costs  in  the  same  way  as  the  arbitra-  ^JS^'^hIUi^' 
tors  should  have  done.    The  52nd  and  53rd  sections  relate    ^^^Co.,  ahd 
only  to  the  costs  of  an  inquiry  before  a  jury,  which  shews 
that  the  legislature  had  made  other  provisions  for  the  costs 
of  an  arbitration.    The  omission  to  claim  the  costs  before 
the  umpire  has  not  deprived  the  party  of  his  right  to 
them :  Morgan  v.  8mUh  (a) ;  and  he  could  not  obtain  them 
under  a  separate  instrument:  Quick  v.  The  North  Western  • 
Railway  Go.  (6).     [Parke,  B. — ^There  is  no  difficulty  in  get- 
ting the  costs  by  action.]    This  is  a  legislative  agreement  to 
submit  to  arbitration  the  compensation  to  be  paid  for  the 
land,  and  also  the  costs  of  the  arbitration,  and  there  should 
have  been  a  distinct  adjudication  as  to  each. 

Pollock,  C.  R — I  should  require  more  time  before  I 
came  to  the  determination,  either  that  this  award  is  good, 
and  ought  to  be  enforced  by  attachment,  or  that  it  is  bad, 
and  ought  to  be  set  aside.  The  objections  are  twofold; 
first,  as  to  the  appointment  of  the  umpire;  and  secondly, 
as  to  the  manner  in  which  he  has  exercised  his  power  re- 
specting costs.  Each  of  these  questions  is  left  by  the  argu- 
ments and  authorities  in  considerable  doubt  It  has  been 
urged,  that,  under  the  19th  section  of  the  5  &  6  Vict  a  55, 
we  are  to  take  the  appointment  of  umpire  as  conclusively 
proved  by  the  production  of  the  document,  signed  by  a  per- 
son not  calling  himself  secretary.  I  doubt  whether  that 
clause  applies  to  the  appointment  of  an  umpire;  but  at  the 
same  time,  I  do  not  think  the  question  so  clear  as  to  enable 
me  to  say  that  the  award  is  bad  on  that  ground.  So  with 
respect  to  the  costs :  it  is  not  easy  to  discover  what  the  Act 
does  mean.     We  are  not  governed  by  the  authority  cited,  of 

(a)  9  M.  <fc  W.  427.  (b)  6  D.  «te  L.  685. 
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^  ^849,^      Quick  V.  The  North  Western  Railway  Co.,  inasmuch  as  that 
WiiM,  SoMSB-  case  was  decided  on  motion  by  a  single  Judge ;  but  it  is  un- 
^ourTBrnJ    doubtedly  entitled  to  great  respect     So  that,  upon  the 
wA^Co.,  AVD    question  of  costs,  I  am  not  in  a  situation  to  come  to  a  sa- 
tisfactory conclusion.     Under  these  circumstances,  it  ap- 
pears to  me  the  duty  of  the  Court  not  to  set  aside  the 
award,  which  possibly  a  Court  of  error  might  deem  rightly 
made,  and  that  the  better  course  is  to  abstain  from  ex- 
pressing any  opinion  which  may  prejudge  the  considera- 
tion of  the  subject  elsewhere.    The  rule  must  therefore  be 
discharged,  but  without  costs. 

Pabkb,  R — ^I  quite  concur.  Both  questions  are  open  to 
considerable  doubt,  and  ought  not  to  be  decided  on  motion, 
unless  we  are  satisfied  that  the  award  is  void;  at  present 
I  do  not  feel  at  liberty  to  say  that  the  award  is  void:  that 
may  be  contested  in  an  action  of  ejectment. 

RoLFB,  B.,  and  Platt,  B.,  concurred. 


Rule  discharged,  without  costs. 


The  London,  Bbiohton,  and  South  Coast  Railway 

Company  tr.  (Joodwin. 

UEBT  against  a  surety,  on  a  bond  conditioned  for  the 
faithful  service  of  K  Goodwin  as  chief  clerk  and  cash- 
ier at  the  London  Station  of  the  London  and  Croydon, 
London  and  Brighton,  and  South  Eastern  Railways.  The 
m^M  noei?ed  breach  relied  on  was,  the  non-payment  of  sums  received  by 

by  him  on  ac- 

oomit  of  the  Company.  It  i^ipeaied  that  he  had  allowed  the  other  derkt  to  be  in  ancar,  and  made 
np  tile  deficiency  on  one  day  by  appropriating  to  it  a  portion  of  the  moniea  leceiTed  on  the  felloviog 
day,  but  had,  in  fact,  paid  over  a  sum  equal  to  the  amount  leceited  on  each  day  up  to  the  time  of 
hit  dismissal: — ffdd,  a  breach  of  the  condition,  and  that  the  plaintxffii  were  entitled  to  reeofcr  ss 
damages  the  fidl  amount  of  the  defidettey. 


AprUld. 


Debt  on  bond, 
conditioned  for 
the  due  pay- 
ment by  the 
chief  deric  of  a 
Bailway  Com- 
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K  Goodwin,  on  account  of  the  Company.    Judgment  hay-        1849. 
ing  been  given  for  the  plaintiffs,  on  demurrer  to  certain       Lovdoit, 
pleas  and  replications  (a),  the  damages  were  assessed  before    £^^^^ 
Parke,  B.,  at  the  last  Surrey  Assizes,  when  it  appeared    ^^^^^^^  Co. 
that  E.  Goodwin  acted  as  clerk  from  the  2nd  May,  1846,      Qoodwix. 
to  the  15th  of  December  in  the  same  year,  when  he  was 
discharged.     It  was  his  duty,  at  the  end  of  each  day,  to  ac- 
count for  and  pay  over  to  the  committee  appointed  to  ma- 
nage the  station,  all  monies  received  by  the  booking  clerks 
at  that  station.    He  had,  however,  suffered  monies  to  re- 
main in  their  hands,  and  he  made  up  the  deficiency  on  one 
day,  by  appropriating  to  it  a  portion  of  the  monies  receiv- 
ed on  the  following  day,  so  that,  at  the  time  of  his  discharge, 
he  was  not  indebted  te  the  Company.    It  was  objected,  on 
the  part  of  the  defendant,  that  there  was  no  breach  of  the 
condition,  inasmuch  as  the  clerk  had  in  fact  accounted  for 
the  whole  amount  received  on  each  day.    The  damages 
were  assessed  at  2062.  4a  lid,  leave  being  reserved  for  the 
defendant  to  move  to  reduce  that  amount  te  nominal  da- 
mages. 

Shee,  Serjt,  now  moved  accordingly  (6). — ^There  was  no 
breach  of  the  condition,  inasmuch  as  the  clerk  was  not  in- 
debted te  the  Company  at  alL  [ParkCy  B. — Instead  of  re- 
porting the  default  of  the  other  clerks,  he  made  up  the  de- 
ficiency out  of  the  receipts  of  the  subsequent  day.]  That 
is  not  within  the  terms  of  the  alleged  breach,  that  he  '^  did 
not  nor  would  well  or  truly  pay  or  cause  te  be  paid  "  te 
the  Company  all  sums  received,  for  he  did  in  fact  pay  over 
the  whole  amount  received  on  each  day.  [Parke,  B. — ^But 
not  in  the  way  he  ought  to  have  done.  The  word  "pay  " 
means  pay  over  the  monies  received  on  account  each  day. 

(a)  See  the  case,  ante,  p.  320.        mation  of  the  Companies,  as  was 
{b)  He  first  urged  the  same  ob-      argued  on  demurrer,  ante,  p.  320. 
JectioD,  arising  from  the  amalga- 
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1649.        The  Company  cannot  sue  the  clerks  for  their  default^  be- 

LavDox,       cause  the  answer  would  be  that  the  Company  have  been 

^umC^JST  P^^^  *^  *^®  money  due  on  that  account    It  is  as  if  the 

iAiLWATCo.    chief  clerk  had  lent  the  Company's  money  to  the  other 

GooDwiir.      clerks  to  pay  their  debts  with.    Pollock^  C.  K — Suppose 

the  case  of  a  person  indebted  to  the  Company,  and  that 

the  chief  clerk,  instead  of  accounting,  had  paid  the  debt 

so  owing  to  the  Company,  would  not  that  have  been  a 

misappropriation? — ^it  is  the  same  here.]     The  Company 

have  sustained  no  damage,  for  they  have  got  the  money 

due  to  theuL 

Pollock,  C.  B. — ^At  first  I  was  somewhat  impressed  with 
the  pointy  but  on  consideration  I  think  the  mere  fact  of 
the  money  getting  into  the  hands  of  the  Company  is  not 
sufficient  to  relieve  the  sureties  from  liability.  I  cannot 
distinguish  the  case  from  that  of  a  collector  who  pays  the 
receipts  of  a  subsequent  year  in  satisfaction  of  the  defici- 
encies of  a  previous  year.  The  payment  of  monies  so  re^ 
ceived  is  a  misapplication,  unless  paid  in  satisfaction  of  the 
particular  account 

BoLFBy  6. — ^It  is  argued  that  there  is  no  breach  of  the 
condition,  because  the  clerk  did  in  reality  pay  over  all  mo- 
nies received;  but  that  is  a  fallacy.  No  doubt  he  paid  in 
one  sense^  for  he  paid  the  receipts  of  one  day  in  order  to 
cover  the  default  of  the  previous  day;  but  that  is  not  duly 
paying  over  monies, — ^he  did  not  pay  them  over  in  respect 
of  the  day  on  which  they  were  received. 

Platt,  R — I  am  of  the  same  opinion. 

Rule  refused. 
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1649. 

Ellbn  Pilkington  t;.  Riley  and  Others.  ^^^  23. 

XRESPASS  for  breaking  and  entering  the  plaintiBTs  Trmu§x 
close,  and  seizing  her  goods.  entering  a  dow 

Plea,  not  guilty  (by  statute).  ^ilP^ea, 

At  the  trial,  before  Cderidge,  J.,  at  the  last  Lancaster  not  guilty  (by 
Spring  Assizes,  it  appeared  that  the  plaintiff  and  her  bro-  action  wai 
ther  Abraham  Pilkington,  since  deceased,  carried  on  the  tibnefenSm^^ 
business  of  bleachers  in  the  township  of  New  Accrington,  "  i?'^'^J°p 
in  the  county  of  Lancaster,  and  that  the  defendants  were  pg  and  Light- 
inspectors  appointed  under  the  8  &  4  Will  4,  c.  90,  for  the  '^  4,  c.  90,) 
lighting  and  watching  of  parishes  in  England  and  Wales.  ^dn^^SiS^ 
The  action  was  brought  to  recover  damages  for  seizing  ^  "^"^ 
goods  under  a  distress  warrant  for  a  lighting  rate  assessed  tiff  and  A.  P. 


on  the  plaintiff  and  Abraham  Pilkington.     On  the  22nd  tion  enactC^ 
May,  1848,  at  which  time  Abraham  Pilkington  was  dead,  J^  J^^J,^ 
the  plaintiff,  by  her  attorney,  caused  to  be  served  upon  ^^  anything 

done  in  puna* 

the  defendants  the  following  notice  of  action: —  anceofthat  Act, 

'*  until  twenty- 
one  dayi'  notice 

"  To  John  Riley,  David  Andrew,  &c.,  inspectors  of  the  has  heen  giTen 
township  of  New  Accrington,  in  the  county  of  Lancaster,  notice  was  sign- 
acting  under  the  provisions  of  the  statute  passed  &c.,  (3  &  S^y  ^*^. 
4  WilL  4,  a  90,)  and  to  all  other  persons  whom  it  may  con-  "d^ "  attorney 

•nri  1      •  1  1  for  the  plaintiff 

cem.  Whereas  you  the  inspectors  above  named,  or  some  and  A.  p.;  and, 
of  you,  did,  on  or  about  the  2nd  day  of  February  last,  cause  ^^  i^lSeiuid 
to  be  seized  and  distrained,  and  afterwards  sold  and  dis-  ^^ess,  stated, 

that,  as  attor- 

posed  of,  a  certain  pack-cart  on  broad  wheels,  the  property  ney  for  the 

of  Abraham  Pilkin^on  and  Ellen  Pilkington,  as  and  for  a,  P,,  he  gave 

a  certain  rate  and  assessment  under  the  said  Act  of  Parlia-  JJJ^^*^^ 

ment,  for  lighting  the  township  of  New  Accrington,  &c.,  ^y»» «»  "ction 

would  he  oon- 

in  respect  of  lands  in  the  occupation  of  Abraham  Pilking-  menoed  for  the 

recoTery  of  da- 
mam  for  sach 
illeffal  seizure  and  distraint.     At  the  time  the  notice  was  given,  A.  P.  was  dead : — ndd,  that  the 
notice  was  had,  hy.  reason  of  its  including  the  name  of  a  person  who  was  dead;  also,  that  the  8  ft  4 
Will  4,  c  90,  was  a  public  Act,  and  consequently  the  want  of  notice  need  not  he  specially  pleaded. 

Whether  Uie  notice  was  had  for  omitting  to  state  that  the  plaintiff  also  cUumed  compensation  for 
breaking  the  dose,  qiutre. 
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1849.  ton  and  Ellen  Pilkington,  in  New  Acciington  aforesaid, 
the  validity  of  which  rate  is  objected  to  and  the  legality  of 
the  proceedings  taken  by  you  disputed,  I  do  therefore  here- 
by, as  the  attorney  for  the  said  Abraham  Pilkington  and 
Ellen  Pilkington,  and  in  pursuance  of  the  said  statute, 
give  you  and  each  and  every  of  you  notice,  that,  after  twen- 
ty-one days  from  the  date  of  service  hereof,  an  action  at 
law  will  be  commenced  against  you,  some  or  one  of  you, 
for  recovery  of  compensation  in  damages  for  such  illegal 
seizure  and  distraint,  and  for  the  value  of  the  property  so 
seized  as  aforesaid.    Dated  &c. 

"  Your's  &a, 
"  K.  Halsall,  Attorney  for  the  said  Abraham 
Pilkington  and  Ellen  Pilkington." 

It  was  objected,  on  the  part  of  the  defendants,  that  the 
notice  of  action  was  insufficient,  on  the  grounds,  first,  that 
it  did  not  correctly  specify  the  form  of  action;  and,  second- 
ly, that  it  was  given  in  the  name  of  Abraham  Pilkington, 
who  was  dead.  The  learned  Judge  was  of  opinion  that 
the  notice  was  insufficient,  and  under  his  direction  a  ver- 
dict was  found  for  the  defendants. 

PaMey  (April  19)  moved  to  set  aside  the  verdict,  and 
for  a  new  trial,  on  the  ground  of  misdirection. — ^The  notice 
of  action  is  sufficient.  The  3  &  4  Will.  4,  c.  90,  &  69, 
enacts,  "  that  no  action  or  suit  shall  be  commenced  against 
any  person  or  persons  for  anything  done  in  pursuance  of 
or  under  the  authority  or  colour  of  this  Act  until  twenty- 
one  days'  notice  has  been  given  thereof  iB  writing  to  the  said 
inspectors,''  &c.  The  language  of  that  Act  is  materially 
different  from  that  of  the  24  Geo.  2,  c.  44,  s.  1,  which  pro- 
hibits the  issuing  of  any  writ  against  a  justice  of  the  peace 
until  after  notice, ''  in  which  notice  shall  be  clearly  and  ex- 
plicitly contained  the  cause  of  action  which  such  party 
hath  or  claimeth  to  have  against  such  justice,"  &c.  [Parke^ 
R — If  the  action  were  for  breaking  the  plaintiff's  close,  it 
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would  require  a  different  tender  of  amends  from  that  to  1849. 
an  action  for  taking  his  goods.]  Under  the  24  Geo.  2,  c. 
44,  the  form  of  action  need  not  be  specified:  it  is  sufficient 
to  state  'Uhe  cause  of  action:"  Sabin  v.  De  Bv/rgh(ci), 
PrUkM  V.  Oratrex  (6).  [Parke,  B.,  referred  to  Martins  v. 
Upsher  (c)  and  JacJdin  v.  Fytche  ((2).]  The  notice  conveys 
an  intimation  of  the  whole  cause  of  action.  It  is  further 
objected,  that  the  notice  was  given  on  behalf  of  Abraham 
Pilkington,  who  at  that  time  was  dead.  The  warrant, 
however,  directed  the  inspectors  to  seize  the  goods  of 
Abraham  Pilkington,  and  there  could  be  no  difficulty  in 
making  a  tender  to  the  attorney  named  in  the  notice. 
Besides,  the  objection  is  not  available  unless  specially 
pleaded.  The  right  of  giving  the  special  matter  in  evi- 
dence under  "not  guilty"  is  taken  away  by  the  5  &  6  Vict 
c.  97, 8.  3,  in  all  Acts  "  of  a  local  and  personal  nature,"  and 
the  3  &  4  Will  4,  c.  90,  comes  within  that  description. 
[Parhey  R — No  doubt  it  is  a  public  Act  of  Parliament 
PoUocky  C.  R — It  is  as  much  a  public  Act  as  the  Reform 
or  Corporation  Acts.]  In  Dwarris  on  Statutes  (0),  a  pub- 
lic Act  is  defined  as  one  which  regards  the  whole  commu- 
nity.    [He  also  cited  Richards  v.  EaMo  (/).] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said: — In  this  case  the  question 
turned  upon  the  point  whether  the  notice  of  action  was 
£Ood.  We  are  not  entirely  agreed  upon  the  question  whe- 
ther it  can  be  considered  good  in  not  including  in  the 
notice  the  form  of  the  action;  but  we  are  all  of  opin- 
ion that  the  notice  of  action  on  behalf  of  two,  one  of  the 
parties  being  dead,  is  not  a  good  notice,  the  action  being 
brought  by  one  alone.    There  will,  therefore,  be  no  rule  in 

this  case. 

Rule  refused. 

(a)  2  Camp.  196.  (d)  14  M.  <b  W.  381. 

Id)  8  Q.  B.  1020.  {e)  Page  405,  2Bd  edit. 

(e)  3  Q.  B.  662.  (/)  15  M.  &  W.  244. 
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ADrU  24  JoNBS  V.  MoBBis  and  Another. 

To  an  aTowry    JxEPLEVIN  of  cattle,  goods,  and  chattels. — Avowry,  as 

for  rent,  a  plea  , 

in  bar  of  pay-  a  distress  for  One  year's  rent  due  on  the  12th  of  May,  1845, 
^nd  landlord  ^^  respect  of  an  undivided  third  part  of  a  farm  intitled 
or  oAcr  in-       Anmodd,  held  by  the  plaintiff  as  tenant  to  the  defendant 

cambranoer  ^  j  r  •» 

amounta  to  a  under  a  demise  thereof,  at  the  yearly  rent  of  21{.,  payable 
amre,  and  half-yearly  on  the  12th  of  May  and  the  12th  of  November, 
plwided!*  ***  Plea,  that,  long  before  the  making  of  the  demise  in  the 

avowry  mentioned,  and  long  before  the  defendant  had  any 
estate  or  interest  in  the  said  farm,  and  before  the  said  time 
when  &c.,  to  wit,  on  &c.,  one  R  W.  Wynne  was  seised  in 
his  demesne  as  of  fee  of  and  in  the  said  lands  in  the 
avowry  mentioned,  called  Anmodd,  of  which  the  said 
close,  in  which  &c.,  then  was  and  since  continually  hath 
been,  and  now  is,  a  part,  and  also  of  certain  other  lands 
called  Anmodd  Ucha,  and  also  of  certain  other  parcels 
of  land  called  Owerglodd ;  and  being  so  thereof  seised, 
afterwards  and  before  the  making  of  the  demise  in  the 
avowry  mentioned,  and  before  the  defendant  had  any  es- 
tate or  interest  in  the  said  farm  and  lands,  and  before  the 
said  time  when  &c.,  to  wit,  on  &c.,  the  said  R.  W.  Wynne 
demised  all  the  said  lands  hereinbefore  mentioned  to  one 
Morris  Richards,  to  have  and  to  hold  the  same  to  the  said 
M.  Richards,  his  heirs  and  assigns,  for  and  during  the  term  of 
the  natural  lives  of  the  said  M.  Richards,  and  of  one  R.  Rich- 
ards, and  of  one  D.  Roberts,  and  the  life  of  the  longest  liver 
of  them,  at  and  under  the  yearly  rent  of  332.  5«.,  payable 
unto  the  said  R.  W.  Wynne,  his  heirs  and  assigns,  half- 
yearly,  at  or  upon  the  Feast  of  St  Philip  and  Jacob  the 
Apostles  and  St  Michael  the  Archangel;  by  virtue  of  which 
demise  the  said  M.  Richards  then  became  and  was  seised 
of  the  said  farm  and  lands,  with  the  appurtenances,  in  the 
avowry  mentioned,  in  his  demesne  as  of  freehold.  That, 
until  and  at  the  same  time  when  &c.,  and  at  the  time  of 
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the  commencement  of  this  suit,  the  said  D.  Roberts  was  still        1840. 
alive,  and  the  said  demise  hj  the  said  R.  W.  Wynne  still 
continued  and  remained,  and  was  in  full  force  and  effect, 
and  the  said  farm  and  lands  in  the  avowry  mentioned  con- 
tinued subject  and  liable  to  the  said  rents.    (The  plea  then 
stated  that  R.  W.  Wynne  made  his  will,  and  thereby  devised 
his  reversion  of  the  demised  lands  to  John  Wynne  for  life, 
and,  after  his  death,  to  C.  Wynne ;  that  R.  W.  Wynne  died, 
and  J.  Wynne  became  seised  in  fee  of  the  reversion  for  his 
life;  that  J.Wynne  died,  and  C.  Wynne  became  seised  in  fee 
of  the  reversion  for  his  life,  and  so  continued  at  the  time 
when  &a)   That,  before  the  said  time  when  &a,  and  whilst 
the  plaintiff  so  held  the  said  undivided  third  part  or  share 
of  and  in  the  said  farm  and  lands  in  the  said  avowry  men- 
tioned, as  tenant  to  the  defendant,  and  during  the  continu- 
ance of  the  demise  so  made  by  the  said-R  W.  Wynne  as 
aforesaid,  and  after  the  death  of  the  said  R  W.  Wynne, 
and  whilst  the  said  C.  Wynne  was  so  seised  of  his  said  re- 
version of  and  in  the  said  lands  so  demised  by  the  said  R 
W.Wynne  as  aforesaid,  to  wit,  on  the  2nd  of  May,  a.d.  184JS, 
divers  sums  of  money  of  the  said  yearly  rent  of  332. 5&,  to  wit, 
the  sum  of  1492.  128.  6d,,  for  nine  half-yearly  payments  of 
the  said  yearly  rent,  the  periods  for  the  payments  of  which 
elapsed  respectively  after  the  death  of  the  said  J.  Wynne, 
to  wit,  on  the  nine  days  for  payment  thereof  next  preceding 
the  said  2nd  of  May,  a.d.  1843,  during  all  of  which  said  half 
years  the  plaintiff  so  held  the  said  undivided  third  part  or 
share  of  and  in  the  said  farm  and  lands  as  tenant  to  the 
defendant  J.  Morris,  became  and  then  was  due  and  in 
arrear  to  the  said  C.  Wynne,  for  and  in  respect  of  the  said 
rent  of  the  lands  so  before  demised  by  the  said  R  W.  Wynne; 
and  thereupon  the  said  C.  Wynne,  to  wit,  on  &&,  and  be- 
fore the  said  time  &c.,  and  whilst  the  plaintiff  so  continued 
and  was  such  tenant  to  and  of  the  defendant  J.  Morris 
required  payment  of  the  sum  of  money  so  due  and  in  arrear 
from  the  plaintiff,  so  then  being  then  the  occupier  of  the 
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1849.        said  undivided  part  or  share  of  and  in  the  said  farm  and 

lands;  and  afterwards,  and  before  the  said  time  when  &e., 

because  the  said  sum  of  money  so  remained  due  and  in 

arrear  as  aforesaid  and  whilst  the  plaintiff  so  continued 

tenant  to  the  defendant  J.  Morris,  to  wit,  on  &a,  seized  and 

distrained  divers  cattle,  goods,  and  chattels  of  the  plaintiff, 

then  being  in  and  upon  the  said  farm  and  lands,  of  great 

value  &a,  for  the  amount  of  the  said  rent  so  then  due  and  in 

arrear  to  the  said  C.  Wynne  as  aforesaid ;  and  thereupon  the 

plaintiff  afterwards,  and  before  the  said  time  when  &a,  and 

whilst  he  the  plaintiff  was  such  tenant  to  the  defendant 

J.  Morris,  as  in  the  said  avowry  mentioned,  to  wit,  on  &c, 

in  order  to  recover  possession  of  his  said  cattle,  goods,  and 

chattels,  necessarily  and  unavoidably  paid  to  the  said  C. 

Wynne  a  large  sum  of  money,  to  wit,  55L  5&  6(2.,  parcel  of 

the  sum  of  money  so  then  remaining  and  being  due  and  in 

arrear  to  the  said  C.  Wynne  as  aforesaid,  which  said  sum 

so  paid  by  the  plaintiff  to  the  said  C.  Wynne  as  aforesaid 

greatly  exceeds  the  amount  of  all  arrears  of  rent  which 

then,  at  the  time  of  such  payment  by  the  plaintiff  to  the 

said  C.  Wynne  as  aforesaid,  were  due  and  in  arrear  from 

the  plaintiff  to  the  defendant  J.  Morris,  for  and  in  respect 

of  the  said  rent  of  the  said  undivided  part  of  the  said  farm 

and  lands  in  the  said  avowry  mentioned,  together  with  the 

amount  of  all  the  rent  which  has  at  any  time  since  the  said 

payment  to  the  said  C.Wynne  became  due  and  payable  from 

the  plaintiff  to  the  defendant  J.  Morris,  for  and  in  respect 

of  the  rent  of  the  said  undivided  third  part  or  share  of  and 

in  the  said  farmjind  lands;  of  all  which  several  premises 

the  defendant  afterwards  and  before  the  said  time  when 

&a,  had  notice.    Verification  and  prayer  of  judgment 

Special  demurrer,  on  the  grounds  (amongst  others)  that 
the  plea  amounts  to  riens  in  arrere,  and  should  have  been 
pleaded  as  a  special  traverse.    Joinder  in  demurrer. 

Lush  argued  in  support  of  the  demurrer  in  last  Trinity 
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Term  (May  31). — It  is  conceded  that  pa3nnent  of  ground  J[®^^ 
rent  to  a  superior  landlord  is  a  good  answer  to  a  claim  for 
rent:  Sapsford  v.  Fletcher  (a),  Taylor  v.  Zamira  (6);  but 
this  plea  is  objectionable  in  point  of  form.  It  is,  in  truth, 
an  argumentative  plea  of  riens  in  arrere,  and  ought  to  have 
concluded  with  a  special  traverse  that  any  rent  was  in  ar- 
rear.  The  defendant  has  a  right  to  put  in  issue  all  the 
facts  which,  taken  together,  constitute  an  answer  to  the 
avowry;  but  he  is  precluded  from  doing  so  by  this  form  of 
plea. 

Townsend,  contr&. — The  plea  is  according  to  the  prece- 
dent in  3  Chit.  Plead.  1191,  4th  edit  The  defendant  can- 
not be  prejudiced  by  having  the  facts  specially  stated.  A 
similar  objection  was  taken  in  the  case  of  Johnson  v. 
Jones  (c)y  and  the  Court  expressed  a  doubt  whether  the 
facts  were  admissible  under  the  plea  of  riens  in  arrere. 
The  text  books  state  that,  under  these  circumstances,  a 
special  plea  is  usual  and  proper:  3  Stark.  Evid.  974,  Ros- 
coe's  Evid.  457.  Davies  v.  Stacey  (d)  and  Boodle  v.  Cambell  (e) 
are  also  authorities  in  favour  of  this  mode  of  pleading. 

Lush  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^This  was  a  demurrer  to  a  plea  in  bar 
in  an  action  of  replevin,  argued  in  last  Trinity  Term  before 
my  Brothers  Alderson,  Rolfe,  Piatt,  and  myself.  The 
avowry  was  for  one  year's  rent  due  on  the  12th  of  May, 
1845,  in  respect  of  an  undivided  third  part  of  a  farm  called 
Anmodd,  held  by  the  plaintiff  as  tenant,  under  a  demise 
thereof  by  the  defendant,  at  a  yearly  rent  of  21 L,  payable 
half-yearly  on  the  12th  of  May  and  the  12th  of  November. 

(a)  4  T.  R.  511.  (d)  12  A.  &  £.  506. 

(b)  6  Taunt.  524.  (e)  7  M.  ife  Q.  386. 

(c)  9  A.  4e  £.  809. 

VOL.  lU.  C  C  C  EXCH. 
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AjprU  26.  Wood  and  Another  v.  Waud  and  Others. 

A  riparian  pro-   OaSE.— The  first  count  of  the  declaration  stated,  that 

pnetor  hai  a  ^    ^    ^ 

right  to  the  nar  the  plaintifis  were  lawfully  possessed  of  certain  mills, 

of  water  flow-  lands,  and  premises,  and,  by  reason  thereof,  of  right  ought 

S«^"miti  *^  enjoy  the  advantage  of  the  water  of  a  watercourse 

natarai  state;  called  the  Bowling  Beck,  which  ought  to  have  run  and 

and  if  the  water  ^  o  »  o 

be  poiiated  by  flowed  in  great  abundance  and  purity,  and  without  the 
higher  up  the  disturbance,  pollution,  and  heating  thereinafter  mentioned, 
^^'n^b^  to  the  said  mills,  &a,  of  the  plaintiffs,  to  supply  the  same 
in  low,  though  Yrith  Water  for  working  them,  and  enjoying  the  said  land 
thefint-men-  and  premises,  and  other  necessary  purposes;  yet  the  de- 
tor,  it  ^1^^  fendants  wrongfully  discharged  and  poured  into,  and  mixed 
a  good  caoM  of  ^^^i  the  water  of  the  said  watercourse,  above  and  near  to 

action  againtt 

the  upper  pro-    the  Said  mills,  &ic.,  quantities  of  foul,  noxious,  impure, 

prietor,  unleM  ,       «.       .  .1  •       1  ^  1      i 

the  latter  have  and  offensive  materials,  to  wit,  lees  of  soap,  and  the 
^*  bng^rafoy-  washings,  filth,  and  refuse  of  wool,  to  wit,  wool  which  the 
me^orgTMit    defendants  had  washed  near  and  above  the  said  mills, 

Where  the  ^   ' 

owner  of  land  &c.,  and  Other  dirt,  filth,  and  impurity,  and  also  dis- 

aatream  flows  charged  and  poured  into,  and  mixed  with  the  water  of 

tweni^^ynri  '  ^^®  ®*^^  watercourse  quantities  of  hot  water,  by  means 

built  nulls  upon  whereof  the  water  of  the  said  watercourse  was  rendered 

its  hank,  and 

applied  the  foul,  dirty,  heated,  spoiled,  and  unfit  to  be  used  for  work- 

itream  to  the  ^g  the  said  mills,  or  for  the  enjoyment  of  the  said  lands 

tibiem^  ma  *^^  premises,  or  other  the  said  necessary  purposes,  and  suffi- 

recoTer  upon  cient  water  in  quantity  and  purity,  and  otherwise  in  proper 

an  issue  raised, 
by  a  traTerse 

of  an  allegation  that  his  right  to  the  water  was  "  by  reason  of  the  poesesnon  of  the  buHs." 
/y  But  no  aotion  will  lie  Iw  an  injury  by  the  divenum  of  an  ati^/Scial  wwuscoone,  where,  fitn  the 
nature  of  the  case,  it  is  obvious  that  the  enjovinent  of  it  depends  upon  temporary  drcumstanoes  and 
is  not  of  a  permanent  character,  and  where  the  interruption  is  by  a  person  who  stands  in  the  natore 
of  a  grantor.  Where  water  has  flowed  in  an  artifldal  and  coTered  watercourse  for  more  than  sixty 
yean  from  a  colliery  into  an  immemorial  and  natural  stream,  upon  whose  banks  the  plaintiff's  miDs 
are  situated,  the  plaintiff,  in  such  case,  has  no  right  far  divenUm  of  the  water  of  such  artificial  watv- 
course  against  a  party  through  whose  land  it  passes,  but  who  does  not  claim  under  or  who  is  unau- 
thorised by  the  colliery  owners^  The  case,  howerer,  would  be  different  if  the  water  were  poOvted; 
and  the  abstraction  of  water  to  the  amount  of  5  per  cent,  or  its  detention  so  as  to  occasion  senable 
ineonyenienoe,  will  support  an  action  for  such  injury. 
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condition  as  aforesaid,  did  not  run  to  the  said  mills,  &c.,  as  '  1849. 
it  ought  to  have  done,  and  otherwise  wotild  have  done; 
and  the  plaintiffs  were  greatly  damnified,  &c.  The  second 
count  statedj  that  the  plaintiffs  were  lawfully  possessed  of 
certain  other  mills,  lands,  premises,  and  hereditaments, 
and  by  reason  thereof  ought  to  enjoy  the  water  of  the 
said  watercourse  called  the  Bowling  Beck,  which  ought 
to  have  run  and  flowed  in  great  abundance,  and  without 
the  disturbance  and  interruption  thereinafter  mentioned, 
unto  the  said  last-mentioned  mills,  &c.,  for  the  same  pur- 
poses as  before;  yet  the  defendants  wrongfully,  to  wit,  by 
placing  and  laying  on  the  bed  of  the  said  watercourse 
quantities  of  earth,  clay,  stone,  and  other  materials,  and 
continuing  the  same  so  placed  and  laid,  and  by  means  of 
drains,  channels,  and  excavations,  pipes,  passages,  and 
doughs,  made  and  placed  in  the  ground  above  and  near 
the  said  last-mentioned  mills,  &c.,  which  drains,  &c.,* 
communicated  with  the  said  watercourse,  obstructed,  and 
turned,  and  drew  off  quantities  of  water  of  the  said  water- 
course, above  and  near  the  said  last-mentioned  mills,  &c., 
and  diverted  and  turned  other  quantities  of  the  water  of 
the  said  watercourse  away  from  the  last  said  mentioned 
mills,  &c.,  and  detained  and  kept  back,  and  hindered  the 
water  from  flowing  in  its  usual  course,  by  reason  whereof 
the  water  of  the  said  watercourse,  sufficient  for  the  work- 
ing of  the  said  last-mentioned  mills,  &c.,  and  the  enjoy- 
ment of  the  said  last-mentioned  lands  and  premises,  and 
the  said  other  purposes,  did  not  flow  to  the  plaintiff's  last- 
mentioned  mills,  &c.,  as  it  otherwise  would  have  done;  and 
the  plaintiffs  were  greatly  damnified,  &c.  The  third  count 
stated,  that  the  plaintiffs  were  lawfully  possessed  of  certain 
other  mills,  works,  lands,  premises,  and  hereditaments,  and 
ought  to  enjoy  the  advantage  of  the  water  of  another  water- 
course called  the  Bowling  Sough,  which  ought  to  have  run 
and  flowed  in  great  plenty  and  abundance,  and  without 
the  disturbance  and  interruption  thereinafter  mentioned, 
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1849.  unto  the  said  last-mentioned  mills,  &c.,  for  the  same  pur- 
poses as  before;  yet  the  defendants  wrongfully,  to  wit,  by 
means  of  a  drain  or  channel  which  they  had  made  to  com- 
municate with  the  said  last-mentioned  watercourse,  near 
to  and  above  the  said  last-mentioned  mills,  &a,  and  by 
means  of  a  steam-engine  and  machinery  of  theirs,  near  to 
and  communicating  with  the  said  drain  or  channel,  pumped 
up  and  drew  off  from  the  said  last-mentioned  watercourse 
quantities  of  water  above  and  near  to  the  said  last-men- 
tioned mills,  &c.,  and  wrongfully  diverted  and  turned 
quantities  of  water  away  from  the  said  last-mentioned 
mills,  &C.,  and  wrongAilly  wasted,  disposed  of,  and  con- 
sumed other  quantities  of  water  which  would  other- 
wise have  flowed  to  the  said  last-mentioned  mills,  &c., 
and  stopped  and  hindered  the  water  of  the  said  last-men- 
iioned  watercourse  from  running  and  flowing  in  its  usual 
course  to  the  said  last-mentioned  mills,  &&,  and  supplying 
the  same  with  water  for  working  the  same,  &a,  as  it  other- 
wise would  have  done,  &a;  and  by  reason  thereof  the 
plaintiffs  were  greatly  damnified,  &a  The  fourth  count 
stated,  that  the  plaintiffs  were  lawfully  possessed  of  cer- 
tain other  mills,  works,  lands,  premises,  and  hereditaments, 
and  ought  to  enjoy  the  advantage  of  the  water  of  a  certain 
other  watercourse,  to  wit,  a  watercourse  called  the  Bowl- 
ing Beck,  which  had  been,  and  of  right  ought  to  be,  in 
part  composed  of  and  supplied  with  water  by  a  watercourse 
flowing  into  and  joining  the  same,  above  and  near  the 
said  last-mentioned  mills,  &c,  to  wit^  a  watercourse  called 
the  Low  Moor  Sough,  and  which  stream,  called  the  Bowling 
Beck,  ought  to  have  run  and  flowed  in  great  plenty  and 
abundance,  and  composed  and  supplied  as  aforesaid,  and 
without  the  disturbance  and  interruption  thereinafter 
mentioned,  unto  the  said  last-mentioned  mills,  &a,  for 
the  same  purposes  as  before;  yet  the  defendants  wrong- 
fully diverted  and  turned  quantities  of  the  water  of  the 
said  watercourse  called  the  Low  Moor  Sough,  which  other- 
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wise  would  have  flowed  into  the  Bowling  Beck,  away  from  ^1840. 
the  same,  by  causing  the  said  quantities  of  water  of  the 
said  Low  Moor  Sough  to  pass  and  flow  from  the  said  water- 
course, near  and  above  its  junction  with  the  said  Bowling 
Beck,  and  near  and  above  the  said  last-mentioned  mills, 
&C.,  into  and  through  channels,  excavations,  and  passages 
in  the  ground  communicating  with  the  said  Low  Moor 
Sough  and  with  a  reservoir  of  the  defendants,  and  wrong- 
fully kept  and  detained  the  said  water,  to  wit,  in  the  said 
reservoir,  and  by  such  diverting,  turning,  keeping,  and  de- 
taining, wrongfully  obstructed  and  hindered  the  water  of 
the  same  watercourse  from  flowing  in  its  usual  course  into 
the  said  Bowling  Beck,  and  the  water  of  the  said  Bowling 
Beck  from  running  or  flowing  in  its  usual  course  and  mag- 
nitude, and  so  composed  and  supplied  as  aforesaid,  to  the 
said  last-mentioned  mills,  &c. ;  and,  by  reason  of  the  com- 
mitting of  the  said  grievances,  the  water  of  the  Bowling 
Beck,  sufficient  for  the  working  &c.,  could  not  flow  &c., 
and  the  plaintiffs  were  greatly  damnified,  &c. 

The  defendants  pleaded,  first,  not  guilty;  secondly,  to  the 
first  count,  a  denial  of  the  plaintiffs  being  possessed  of  the 
said  mills,  &c.;  thirdly,  to  the  same,  a  denial  that  the 
plaintiffs,  by  reason  of  the  possession  of  the  said  mills, 
&C.,  ought  to  enjoy  the  advantage  of  the  water  of  the  said 
watercourse,  or  that  it  ought  to  flow  in  abundance  and 
plenty,  and  without  the  disturbance,  pollution,  and  heat- 
ing alleged,  to  the  said  mills,  &a,  as  alleged;  fourthly,  to 
the  second  count,  the  same  as  the  second  plea;  fifthly,  to 
the  same  count,  a  denial  that  the  plaintiffs,  by  reason  of  the 
possession  of  the  said  mills,  &c.,  in  that  count  mentioned, 
ought  to  enjoy  the  advantage  of  the  water  of  the  said 
watercourse,  or  that  it  ought  to  flow  in  plenty  and  abun- 
dance, and  without  the  disturbance  or  inteiruption  al- 
leged, to  the  said  mills,  &c.,  as  alleged;  sixthly,  to  the 
third  count,  the  same  as  the  second  plea;  seventhly,  to  the 
same,  a  denial  that  the  plaintiffs,  by  reason  of  the  pos- 


762  BXCHEQUEE  BEPOBTS. 

1849.  session  of  the  said  mills,  &c.,  in  that  count  mentioned, 
ought  to  enjoy  the  advantage  of  the  water  of  the  said  water- 
course, or  that  it  ought  to  flow  in  plenty  and  abundance, 
and  without  the  disturbance  and  interruption  alleged,  to 
the  said  last-mentioned  mills,  &c.,  as  alleged;  eighthly,  to 
the  last  count,  the  same  as  the  second  plea;  ninthly,  to  the 
same  count,  a  denial  that  the  plaintiffs,  by  reason  of  the 
possession  of  the  said  mills,  &c.,  in  that  count  mentioned, 
ought  to  enjoy  the  advantage  of  the  water  of  the  said 
watercourse,  or  that  it  ought  to  be  in  part  composed  of 
and  supplied  with  water  by  another  watercouse  flowing 
into  and  joining  the  same,  or  that  it  ought  to  flow  in 
plenty  and  abundance,  and  composed  and  supplied,  and 
without  the  interruption  and  disturbance  alleged,  to  the 
said  last-mentioned  mills,  &c.,  as  alleged.  On  which  pleas 
issues  were  joined. 

At  the  trial,  before  Rdfe^  B.,  at  the  Summer  Assizes 
for  the  county  of  York,  1846,  a  verdict  was  found  for  the 
plaintiffs  on  each  count,  with  1«.  damages,  his  Lordship 
certifying  under  the  statute  for  costs,  subject  to  the  follow- 
ing case,  with  liberty  to  turn  the  same  into  a  special  ver- 
dict, the  Court  or  a  Judge  thereof  to  determine  what  facts 
should  be  stated  in  the  special  verdict 

The  plaintiffs  are  extensive  worsted-spinners  at  Brad- 
ford, in  Yorkshire,  carrying  on  their  business  in  mills  and 
other  works  of  theirs  upon  their  premises,  which  are  situ- 
ate upon  the  north-east  bank  of  a  natural  watercourse  or 
stream  called  Bowling  Beck.  The  first  of  the  plaintifis' 
mills  was  erected  about  the  year  1813;  it  was  worked  by 
means  of  a  steam-engine  of  twenty-four  horse  power,  and 
in  or  about  the  year  1819  that  mill  was  enlarged,  and 
another  steam-engine  of  thirty  horse  power  was  added, 
for  which  latter  one  of  eighty  horse  power  was  substituted 
in  1833.  In  1824,  another  of  their  mills  was  erected,  and 
another  steam-engine  of  eighty  horse  power  was  set  up  to 
work  it;  and  in  1845,  another  engine  of  sixteen  horse 
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power  was  added.    In  1836  and  1838,  the  plaintiffs  made      J[^^ 
two  reseiToirs  for  the  use  of  their  mills  on  their  premises 
at  the  north-east  side  of  Bowling  Beck,  on  which  side  their 
mills  are  situate.    In  1838,  they  purchased  from  Samuel 
Hailstone  a  piece  of  land  situate  at  the  south-west  ex- 
tremity of  their  other  premises,  at  the  opposite  bank  of 
the  Bowling  Beck  from  the  plaintiffs'  mills.    Upon  the 
land  so  purchased  from  Mr.  Hailstone,  the  plaintiffs  have 
not  erected  or  set  up  any  mills;  they  have,  however,  used 
that  land  in  manner  hereinafter  mentioned.    The  course 
of  the  Bowling  Beck  is  nearly  from  south-east  to  north- 
west; it  runs  into  another  stream  called  the  Bradford 
Beck,  above  300  yards  below  the  plaintiffs'  premises; 
and  there  are  three  mills  situate  on  the  Bowling  Beck,  be- 
tween the  plaintiffs'  premises  and  the  confluence  with  the 
Bradford  Beck.   On  the  banks  of  the  Bowling  Beck,  nearly 
opposite  to  the  plaintiffs'  mills,  at  the  time  of  the  trial, 
were  worsted  mills  belonging  to  Messrs.  Crossland  &  Co. 
Higher  up  the  stream,  and  nearly  adjoining  the  plaintiffs' 
premises,  are  mills  belonging  to  Mr.  William  Greenwood, 
erected  about  the  year  1835,  and  worked  by  an  engine  of 
about  thirty  horse  power.    The  last-mentioned  mills  are 
situate  on  both  sides  of  the  Beck.     Next  to  Mr.  Green- 
wood's are  the  mills  and  weaving-sheds  of  the  defendants. 
Adjoining  the  defendants',  further  up  the  stream,  are  the 
mills  and  premises  of  Messrs.  Barker,  Cutler,  &  Co.,  ma- 
chine makers,  erected  in  1844,  and  worked  by  an  engine 
of  about  thirty  horse  power;  and  next  to  Messrs.  Barker, 
Cutler,  &  Co.,  are  worsted  mills  called  the  Caledonian 
Mills,  also  situate  on  the  Beck,  erected  about  the  year 
1835,  and  worked  by  an  engine  of  between  thirty  and 
forty  horse  power.    Above  the  Caledonian  Mills,  situated 
on  the  Beck,  are  the  dye-works  of  Messrs.  Ripley  &  Co. ; 
and  above  these  there  are  other  worsted  mills  situate  on  a 
small  stream  running  into  the  Beck.    All  the  before-men- 
tioned mills,  situate  on  the  Bowling  Beck,  use  the  Bowling 
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nufi^  Ar  some  one  or  more  of  the  purposes  connected  -with 

tiieirwori:^ respectively;  and,  in  addition  to  such  use,  the 

/  ^^'      common  sewers  of  that  part  of  Bradford  which  is  situate 

gdJBcent  to  the  Bowling  Beck,  empty  themselves  into  that 
stream.  A  watercourse  called  the  Bowling  Sough  runs  into 
the  Bowling  Beck  on  the  south-west  side  thereof,  nearly 
opposite  to  where  the  plaintiffs'  mills  are  situate.  It  is 
an  underground  sough  or  channel,  until  it  runs  into  that 
Beck,  and  is  of  about  the  length  of  a  mile.  It  commences 
at  a  point  to  the  east  of  the  Beck,  subsequently  crosses 
under  the  Beck  several  feet  below  it,  at  a  point  where  the 
defendants'  premises  are  situate  on  each  side  of  the  Bec^ 
and  then  flowing  for  the  distance  of  150  yards  on  the  west 
side  of  the  Beck,  and  passing  under  the  piece  of  land  pur- 
chased by  the  plaintiffs  from  Mr.  Hailstone,  it  ultimately 
joins  the  Beck  on  the  west  side  thereof,  near  to  the  north- 
ernmost point  of  Messrs.  Crossland  &  Co.'s  premises.  The 
Bowling  Sough  is  more  than  sixty  years  old.  It  was  ori- 
ginally made  for  the  purpose  of  draining  certain  coal  mines 
in  the  township  of  Bowling,  or  the  neighbourhood  thereof 
The  owners  of  these  coal  mines  have  always  been  called 
or  known  by  the  name  of  the  Bowling  Company,  and  the 
sough  was  constructed  by  them  in  or  about  the  year  1768, 
the  Bowling  Company  having  made  arrangements  for  that 
purpose  with  the  owners  of  the  land  through  which  the 
sough  was  made.  Such  arrangements  were  by  deeds,  two 
of  which  bear  date  respectively  16th  January,  1768,  and 
27th  February,  1802.  Prior  to  the  year  1807,  the  Bowling 
Sough  was  used  for  draining  a  colliery  of  the  Bowling 
Company,  called  the  Lady  Well  Pit,  the  water  during  that 
time  having  been  pumped  out  of  that  pit  by  aid  of  ma- 
chinery. In  that  year  the  sough  was  carried  to  the  mouth 
of  another  pit  belonging  to  the  same  Company,  called  the 
Spring  Wood,  and  subsequently  to  that  time  it  has  been 
extended  to  a  third  pit,  at  both  of  which  last-mentioned 
pits  the  water  has  been  pumped  up  from  time  to  time,  as 
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the  occasion  of  the  coal-owners  required,  and  still  continues  ^  1849. 
to  be  pumped  up  by  the  aid  of  machinery,  so  as  to  flow 
into  the  sough ;  but  at  the  Lady  Well  Pit  the  water  has 
risen  to  a  level  with  the  sough,  and  for  more  than  twenty 
years  before  the  commencement  of  this  action  and  the 
doing  the  acts  complained  of  by  the  plaintiffs,  the  water 
has  flowed  naturally  and  without  the  aid  of  machinery 
through  and  along  the  sough  into  the  Beck.  The  Bowling 
Sough,  at  the  point  of  junction  with  the  Bowling  Beck, 
is  flagged  at  the  bottom,  and  arched  over  at  the  top  with 
masonry,  and  so  continues  for  the  length  of  about  400 
yards.  Above  that,  the  stratum  through  which  it  passes  is 
sufficiently  strong  to  dispense  with  the  necessity  of  arch* 
ing,  with  the  exception  of  two  or  three  weak  places,  and 
in  those  places  arching  has  been  resorted  to.  At  the  dis- 
tance of  about  400  yards  from  the  point  of  junction  with 
the  Bowling  Beck,  the  Bowling  Sough  is  about  fifteen  feet 
below  the  surface  of  the  ground;  in  one  place  called  Dud- 
ley Hill  it  is  117  yards  below  the  surface  of  the  ground, 
and  it  is  twenty-one  yards  below  the  surface  at  Lady  Well 
Pit  The  Bowling  Sough  has  always  been  cleaned  out 
and  repaired  by  the  Bowling  Company,  and  by  no  other 
persons.  The  mode  of  access,  for  the  purpose  of  repairs 
and  cleaning,  is  by  the  extremity  where  it  joins  the  Bow- 
ling Beck,  and  by  apertures  called  man-holes,  which  have 
been  constructed  with  masonry  from  the  surface  of  the 
ground  down  into  the  sough  at  different  places  along  its 
course.  About  a  quarter  of  a  mile  to  the  south,  and  above 
the  plaintiffs'  premises,  another  watercourse,  similar  in 
construction  to  the  Bowling  Sough,  called  the  Low  Moor 
Sough,  runs  into  the  Bowling  Beck»  This  runs  under 
ground  until  it  joins  the  Beck  close  to  the  surface  of  the 
groimd,  and  is  of  about  the  length  of  three  miles.  It  runs 
nearly  from  south  to  north,  and  is  altogether  on  the  west 
side  of  the  Beck  up  to  its  junction.  This  sough  is  also 
more  than  sixty  years  old.     It  was  origiaally  made  by  a 
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^849.  ^  Company  called  the  Low  Moor  Company,  for  the  purpose 
of  un watering  coal  mines  belonging  to  that  Company,  and 
is  at  present  used  for  that  purpose  by  the  same  Company, 
water  being  pumped  out  of  the  mines  into  the  sough  by 
the  aid  of  machinery.  In  one  pit,  at  which  the  workings 
were  discontinued  more  than  twenty  years  ago,  the  water 
has  risen  to  a  level  with  the  sough,  and  for  more  than 
twenty  years  before  the  commencement  of  this  suit  and 
the  doing  of  the  acts  complained  of  by  the  plaintiffs,  the 
water  has  flowed  naturally  through  and  along  the  Low 
Hoor  Sough,  and  thence  into  the  Beck,  without  the  aid  of 
machinery.  The  Low  Moor  Sough  was  new  made  and 
enlarged  by  the  Low  Moor  Company  about  the  year  1826, 
and  it  has  always  been  repaired  and  cleansed  by  that 
Company,  and  by  no  other  persons;  and  of  late,  in  conse- 
quence of  the  works  of  the  Low  Moor  Company,  and  also 
of  the  Bowling  Company,  haying  been  respectively  en- 
larged, the  quantity  of  water  artificiaUy  propelled  through 
the  Low  Moor  and  Bowling  Soughs  respectively  has  con- 
siderably increased.  At  the  place  where  the  Low  Moor 
Sough  flows  into  the  Bowling  Beck,  the  premises  on  each 
side  of  the  Beck  belong  to  and  are  occupied  by  Messra 
Barker  &  Co.,  machine  makers,  who  obtain  a  supply  of 
water  for  the  working  of  their  manufactory  from  the  Low 
Moor  Sough,  but  return,  in  a  heated  state,  into  the  sough 
so  much  thereof  as  has  not  been  consumed  by  them.  Prior 
to  the  year  1827,  the  plaintiffs  obtained  water  for  the  sup- 
ply of  their  mills  from  the  Bowling  Beck,  having  taken 
the  same  from  a  point  about  118  yards  below  the  place  at 
which  the  Bowling  Sough  flows  into  the  Bowling  Beck; 
and  trom  the  year  1827  until  the  making  of  the  reservoir 
in  1838,  their  water  for  the  supply  of  their  mills  was  ob- 
tained by  the  plaintiffs  from  the  Bowling  Beck,  at  a  point 
about  forty-three  yards  below  its  junction  with  the  Bowl- 
ing SougL  Those  supplies  were  obtained  by  placing  a 
clough,  or  sliding  door,  in  and  across  the  Bowling  Beck, 
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immediately  below  the  respective  points  from  which  the  ^  1S49. 
water  was  taken  in  order  to  pen  back  the  water  in  the  Beck. 
In  the  year  1838,  the  plaintiffs  placed  another  clongh,  or 
door,  in  and  across  the  Beck,  at  the  south-west  extremity 
of  their  premises,  which  are  situate  on  the  north-east  of  the 
Beck,  and  at  a  point  higher  than  the  junction  of  the  Bowl* 
ing  Sough,  for  the  purpose  of  filling  their  reservoirs  with 
water  from  the  Beck,  for  the  use  of  their  mills.  In  that 
year  they  also,  for  the  same  purpose,  made  a  sluice  or  drain 
from  a  point  in  the  Bowling  Sough  in  the  said  piece  of 
land  which  they  had  in  that  year  purchased  of  Mr.  Hail- 
stone, a  little  above  the  junction  of  the  sough  with  the 
Bowling  Beck,  in  order  to,  and  they  did  thereby,  convey 
the  water  from  that  sough  under  the  Beck  to  the  same  re- 
servoirs; but  prior  to  that  time,  the  plaintiffs  had  not 
taken  any  water  from  the  sough  before  its  junction  with 
the  Bowling  Beck.  These  doughs,  and  the  sluices  or  drains, 
have  continued  ever  since.  The  manner  in  which  the  plain- 
tiffs supplied  their  mills  from  these  sources  was  to  let  down 
the  doughs  at  about  ten  o'clock  at  night,  and  thus  to  col- 
lect the  water  that  flowed  down  between  that  time  and 
about  six  o'clock  the  following  morning,  when  the  doughs 
were  raised  again.  The  water  which  ran  down  the  Beck 
in  the  daytime  was  impregnated  with  dye  wares,  and 
other  matter  not  suitable  for  the  plaintiffs'  purposes.  By 
these  means  the  mills  were  supplied  with  water;  and, 
up  to  the  year  1844,  there  was  a  sufficient  supply  for  the 
plaintiffs'  works,  and  the  water  thus  obtained  was  suffi- 
ciently pure  to  be  suitable  for  the  plaintiffs.  In  that  year, 
the  water  collected  by  the  means  above  stated  had  become 
scarcer,  not  more  than  half  the  previous  quantity,  and  not 
as  much  as  was  sufficient  for  the  plaintiffs'  works,  although 
the  plaintiffs  have  let  down  their  doughs  at  an  earlier 
hour  than  formerly.  In  the  early  part  of  October  in  that 
year,  the  water  also  became  much  hotter,  so  much  so  as  to 
cause  a  greater  consumption  of  coal,  and  to  impede  and  in- 
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^849.  jure  the  working  of  the  steam-engine  of  the  plaintiffs,  the 
plaintiffs'  steam-engine  requiring  the  water  to  be  cold,  and 
about  five  gallons  of  it  per  minute  for  every  horse  power, 
and  which  water,  when  it  leaves  the  engine,  is  rendered  of 
nearly  a  boiling  state.  At  that  time  also,  it  became  fouler 
than  fonnerly,  containing  the  suds  made  by  wool  comb- 
ers washing  and  cleansing  wool,  and  dye  wares;  and  the 
reservoirs  have,  in  consequence,  required  cleaning  out  more 
frequently  than  formerly. 

The  defendants  are  worsted  spinners,  wool  combers,  and 
manufacturers  of  worsted  pieces,  at  Bradford.    In  1836 
they  began  to  erect,  on  the  west  side  of  and  adjoining  the 
Bowling  Beck,  and  between  the  places  where  it  is  joined 
by  the  Bowling  Sough  and  the  Low  Moor  Sough,  a  mill  for 
their  business,  which  was  completed  in  1838,  and  they 
soon  afterwards  placed  a  steam-engine  in  the  mill,  of  100 
horsepower,  to  work  it    In  1844  they  erected  on  the  op- 
posite side  of  the  Beck,  and  adjoining  it  and  their  mill,  se- 
veral large  weaving  sheds,  and  soon  afterwards  placed  an- 
other steam  engine  in  the  weaving  sheds,  of  forty  horse 
power,  to  work  them.    The  land  on  which  the  defendants' 
mills  and  weaving  sheds  stand  is  part  of  the  close  called 
Harry  Walton's  Close,  mentioned  in  the  deed  of  1802,  here- 
inbefore referred  to.  They  have  since  then  carried  on  their 
business  by  means  of  the  mills  and  sheds.    The  hot  water, 
after  coming  from  their  steam  engines,  is  turned  into  the 
Beck,  116  yards  above  the  plaintiffs'  premises,  and  about 
100  yards  below  the  junction  of  the  Low  Moor  Sough,  and 
very  much  heats  the  water  of  the  Beck.    They  also  cleanse 
wool  on  their  premises  with  hot  water  and  soap,  and  the 
water,  after  cleansing  the  wool,  is  impregnated  with  soap 
lees  and  combers'  8ud&     This  water  is  turned  into  the 
Beck  above  the  plaintiffs'  premises,  at  the  same  place  where 
the  hot  water  coming  from  the  defendantfr*  steam  engines 
is  turned  into  the  Beck.    In  the  course  of  1844  the  de- 
fendants also  made  a  reservoir  near  and  to  the  south  of 
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the  weaTing  sheds,  and  oyer  the  Bowling  SongL  They  ^^^ 
then,  by  means  of  a  tank  and  piping,  conveyed  the  whole 
of  the  water  of  Low  Moor  Sough  from  a  point  below  that 
at  which  Messrs.  Barker,  Cutler,  &  Co.  return  into  the 
sough  the  water  which  they  have  taken  therefrom  at  their 
works,  into  the  said  reservoir  of  the  defendants,  where  it 
continues  for  some  time  until  cooled,  and  rendered  fit  for 
use.  They  also,  about  the  same  time,  sunk  two  jackhead 
wells,  one  under  each  of  their  steam-engines,  and  made  a 
drain  communicating  with  the  Bowling  Sough  from  fifth- 
those  wells,  and  also  another  drain  communicating  with 
the  Bowling  Beck  from  those  wells.  By  the  former  drain 
they  have  brought  the  water  fr^m  the  sough  to  use  for  the 
steam-engines,  and  by  the  latter  drain  they  have  brought 
it  for  the  same  purpose  fix>m  the  Beck.  The  defendants 
use  at  their  works  the  water  of  the  Bowling  Beck,  and  of 
the  Bowling  Sough  and  Low  Moor  SougL  They  also  use 
the  water  of  a  very  deep  well,  which  they  have  sunk  in 
their  premises,  and  from  which,  by  the  aid  of  machinery, 
they  pump  daily  89,200  gallons.  About  5  per  cent  of  the 
water  used  by  the  defendants  is  lost  by  evaporation;  and, 
subject  to  such  loss,  they  return  all  the  water  used  by  them 
daily  into  the  Beck,  at  a  point  belowthe  junction  of  the  Low 
Moor  Sough,  and  about  900  gallons  of  the  quantity  so  daily 
returned  is  impregnated  with  soap  lees  and  combers'  sud& 
The  water  of  the  Beck  above  the  defendants'  premises  is 
very  foul,  chiefly  by  reason  of  the  dye  wares  which  it  re- 
ceives from  Ripley's  dye  works.  These  works  have  been 
in  operation  for  more  than  twenty  years,  but  have  been 
from  time  to  time  enlarged  during  that  period,  and  in  the 
year  1836  the  plaintiffs  complained  of  injury  allied  by 
them  to  have  been  sustained  by  reason  of  these  worka 
The  Messrs.  Ripley  send  all  their  heated  water  and  all  their 
dye  stuff  down  the  Beck.  Besides,  all  the  dye  wares,  soap 
lees,  and  combers'  suds  are  also  potured  into  the  Beck 
above  the  plaintiffs'  premisea     The  year  1 844«  was  an  un- 
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1849.  ^  ufiually  dry  year;  all  the  mill  owners  whose  premises  were 
situated  below  Messrs.  Ripley  were  in  want  of  water,  by  rea- 
son of  the  deficient  supply ;  and  in  part  of  that  year  Messrs. 
Ripley  used  the  whole  of  the  water  of  the  Bowling  Sough. 

The  heating  of  the  water  of  the  Beck,  and  the  damage 
resulting  therefrom,  as  alleged  in  the  first  count,  have  been 
caused  by  the  defendants;  and  though  the  defendants  have 
fouled  the  water  of  the  Beck,  in  manner  hereinbefore  men- 
tioned, they  have  not  fouled  it  so  as  to  cause  any  damage 
or  injury  to  the  plaintiffs.  The  defendants  have  not  ab- 
stracted water  firom  the  Bowling  Beck,  as  complained  of  by 
the  plaintiffs  They  have  taken  water  from  both  the  Bow- 
ling Sough  and  the  Low  Moor  Sough,  in  manner  herein- 
before mentioned,  but  the  whole  of  the  water  so  taken  ul- 
timately gets  back  and  reaches  the  plaintiffs'  mills.  It 
however  reaches  them  hotter  than  formerly,  the  increased 
heat  having  been  caused  by  the  act  of  the  defendants. 

In  October,  1836,  upon  the  plaintiffs  hearing  that  the 
defendants  were  about  to  erect  the  mill,  they  served  a 
written  notice  upon  them,  by  which  they  informed  them, 
that  in  case  they  should  supply  their  mill  with  water  from 
the  Beck  in  such  a  way  as  to  render  it  less  serviceable 
to  the  plaintiffs,  they  would  institute  legal  proceedings 
against  them. 

The  questions  for  the  opinion  of  the  Court  are,  whe- 
ther the  plaintiffs  are  entitled  to  have  the  verdict  to 
stand  on  any  and  which  of  the  counts  and  issues,  or  any 
and  what  part  thereof;  or  whether  the  defendants  are 
entitled  to  have  the  verdict  on  any  and  which  of  the  issues 
entered  for  them,  or  any  and  what  part  thereof;  the  Court 
to  be  at  liberty  to  draw  such  inferences  as  a  jury  ought 
to  draw,  and  to  determine  what  facts  should  be  allied  in 
the  special  verdict  The  pleadings  to  be  taken  as  part 
of  the  case,  and  to  be  referred  to  accordingly,  as  well  the 
deeds  of  the  15th  of  January,  1768,  and  the  27th  February, 
1802. 


Wato. 
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The  case  (a)  was  argued  in  Michaelmas  Term  last  (Nov. 
22),  and  in  the  sittings  after  that  term  (Dec.  1)  by 

Cowling^  for  the  plaintiffs. — Some  of  the  questions  raised 
by  the  present  case  for  the  opinion  of  this  Court  will  be 
found  to  be  of  considerable  importance.  It  may  be  con- 
venienty  in  the  first  place,  to  lay  aside  the  second,  fourth, 
sixth,  and  eighth  issues,  which  deny  the  plaintiffs'  possession 
of  the  mills,  and  which  issues  must  be  found  for  the  plain- 
tiffs. The  remaining  questions  are,  whether  the  plaintiffs 
have  the  rights  they  claim  to  the  Beck  and  the  soughs,  and 
whether  the  defendants  have  infringed  those  rights. 

Firsty  with  respect  to  the  Bowling  BecL  It  may  be  ad- 
mitted that  the  issue  raised  by  the  plea  of  not  guilty  to 
the  second  count  ought  to  be  entered  for  the  defendants, 
as  the  jury  have  found  that  the  defendants  have  not  sub- 
tracted the  water  as  alleged  in  that  count.  Upon  the  third 
and  fifth  issues,  which  raise  the  question  of  the  plaintiffs' 
rights  over  the  Beck,  the  plaintiffs  will  be  entitled  to  suc- 
ceed. The  Beck  is  an  immemorial  and  natural  stream,  and 
the  plaintiffs'  premises  are  situated  upon  one  of  its  banks; 
and  they,  therefore,  have  a  right  to  the  use  of  its  wa- 
ters, without  their  being  heated  or  diverted.  It  would 
have  made  no  difference  if  the  plaintiffs  had  never  used 
its  waters  at  all;  but  here  they  have  in  fact  enjoyed  their 
use  for  twenty  years.  It  is  stated  in  l.Wma  Saund.114  a, 
n.  (^),  that  ^'  a  mistaken  notion  appears  to  have  prevailed 
for  some  time,  that  the  right  to  flowing  water  is  publici 
juris,  and  that  the  first  occupant  of  it  for  a  beneficial  pur- 
pose may  appropriate  it,  and  thereby  gain  a  good  title 
against  all  the  world,  excluding  the  proprietor  of  the  land 
below,  who  may  thereby  be  deprived  of  the  benefit  of  the 
water,  unless  he  has  already  the  stream  to  some  useful 
purpose ;"  and  reference  is  made  to  Williams  y.Morland  (6), 

(a)  The  special  Terdict  was  (h)  2  B.  &  C.  913, 914,  per  j9<iy- 
waiyed  by  mutual  consent.  ^<y,  J.,  and  ffolroyd,  J. 

VOL.  III.  D  D  D  BXCH. 
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1849.  ^  and  Liggins  Y.Tng€(d).  "  But/'  proceeds  the  learned  editor 
of  that  work,  ^'  it  is  now  settled,  that  the  proprietor  of  land 
contiguous  to  an  ancient  watercourse  may,  as  soon  as  he  is 
injured  by  the  diversion  of  the  stream,  maintain  an  action 
against  the  party  so  diverting  it;  and  that  it  is  no  answer 
to  the  action,  that  the  defendant  first  appropriated  the 
water  to  his  own  use,  unless  he  has  had  twenty  years'  un- 
disturbed enjoyment  of  it  in  the  altered  course:  Mason 
V.  Hill"  (6).  The  plaintiffs,  therefore,  have  the  right  al- 
leged in  the  two  first  cotmts.  And  the  defendants  have 
infringed  that  right,  by  heating  the  water  and  fouling  it; 
and  although  the  fouling  is  found  not  to  have  been  pro- 
ductive of  any  damage  to  the  plaintiffs,  yet  it  affects  the 
right,  to  negative  which  it  would  be  evidence,  and  so  af- 
fords a  sufficient  cause  of  action. 

As  to  the  plaintiffs'  right  to  the  Bowling  Sough,  which 
is  declared  upon  in  the  third  count,  the  facts  are  very  si- 
milar to  those  which  relate  to  the  Low  Moor  Sough,  except 
that  the  plaintiffs  have  not  enjoyed  the  use  of  the  water 
of  that  sough  separatim,  but  mixed  with  the  waters  of 
the  Beck. 

With  respect  to  the  right  to  the  Low  Moor  Sough,  that 
question  depends  upon  the  issue  raised  by  the  ninth  plea; 
namely,  whether  the  plaintiffs  are  entitled  to  the  waters  of 
the  Beck,  avgmented  by  those  of  the  sough.  The  channel 
of  the  sough  is  an* ancient  one,  more  than  sixty  years  old, 
and  for  more  than  twenty  years  the  waters  of  the  sough 
have  constantly  flowed  into  and  along  it  naturally,  and 
without  the  aid  of  artificial  means,  and  as  far  as  appears 
will  continue  permanently  so  to  flow.  It  can  make  no 
difference,  in  such  a  case,  whether  the  sough  be  supplied 
by  a  colliery  or  by  an  underground  spring.  It  joins  the 
Beck  at  the  surface  of  the  ground,  where  it  visibly  flows 


(a)  7Biiig.692;/S.C.,5M.<bP.  {b)  3  B.  <bAcL304;  5  B.  ^ 

712,  per  rtWo^,  G.  J.  Ad.  1;  &  O,  2  N.  <fe  M.  749. 
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into  that  watercourse.  Lord  Tenterden,  C.  J.,  in  Rex  v.  The  1849. 
Inhabitants  of  Oxfordshire  (a),  with  respect  to  the  words 
flumen,  or  cursus  aquas,  says,  "  Now  if  these  words  be  con- 
sidered to  denote  water  flowing  in  a  channel  between  banks 
more  or  less  defined,  although  such  channel  may  be  occa- 
sionally dry,  a  rule  will  be  established  of  general  and  easy 
application.  If  any  other  sense  be  put  upon  the  words, 
great  uncertainty  and  confusion  will  be  introduced."  The 
case  of  Acton  v.  BlundeU  ((),  which  decided  that  the  owner 
of  land  through  which  water  flows  in  a  subterraneous 
course  has  no  right  or  interest  in  it  which  will  enable  him 
to  maintain  an  action  against  a  landowner,  who,  in  carry- 
ing on  mining  operations  in  his  own  land  in  the  usual 
manner,  drains  away  the  water  from  the  land  of  the  first- 
mentioned  owner,  and  lays  his  weU  dry.  has  no  appli- 
cation  whateyer  to  the  present  case, — ^for  there  the  party 
who  complains  obtains  his  water  from  its  percolation  by 
a  thousand  subterraneous  passages  through  the  soil,  the 
water  having  no  visible  or  definite  course.  In  Arkwright 
V.  OeU  (c)  this  Court  held,  that  a  party  receiving  water 
drained  from  a  mine  had  no  right  to  compel  the  owners  of 
the  mine  to  continue  such  discharge;  but  there  the  sough 
was  made  for  a  temporary  purpose,  and  the  water  did  not 
flow  naturally;  and  here,  moreover,  the  question  arises 
between  third  parties.  In  Magor  v.  Chadwick  (d),  Lord 
Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
says,  **  The  imputed  misdirection  is,  that  the  law  of  wa- 
tercourses is  the  same,  whether  natural  or  artificial:  we 
think  this  was  no  misdirection,  but  clearly  right  The 
contrary  proposition,  that  a  watercourse,  of  whatever  an- 
tiquity, and  in  whatever  degree  enjoyed  by  numerous  per- 
sons, cannot  be  so  enjoyed  as  to  confer  a  right  to  the  use 
of  the  water,  if  proved  to  have  been  originally  artificial, 


(a)  1  B.  <b  Ad.  301.  (e)  5  M.  iJEr  W.  203. 

(b)  12  M.  <b  W.  324.  (d)  11  A.  <b  £.  571. 
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1849.  seems  to  be  quite  indefensible.  And  the  late  case  in  tbe 
Exchequer  (Arkurright  y.OeH)  leads  to  no  such  conclusion/' 
With  regard  to  the  question  under  not  guilty  to  the 
fourth  count,  the  jury  have  found  that  the  defendants  have 
heated  and  detained  the  water  of  this  sough,  which  flows 
at  inconvenient  times,  and  is  subject  to  an  evaporation  of 
6  per  cent  Even  if  the  plaintiffs  have  suffered  no  appre- 
ciable damage,  they  are  still  entitled  to  recover.  In  Mason 
V.  HiU,  already  referred  to,  many  authorities  were  cited  by 
the  Court,  but  no  definite  opinion  was  expressed  upon  this 
point  The  Court  there  said,  ''  It  must  not,  therefore,  be 
considered  as  clear,  that  an  occupier  of  land  may  not 
recover  for  the  loss  of  the  general  benefit  of  the  water, 
without  a  special  use  or  special  damage  shewn."  But  in 
Bower  v.  HUH  (a),  it  was  held  that  a  permanent  obstruction 
to  the  plaintiff's  right,  although  it  caused  no  immediate 
damage,  entitled  him  to  maintain  his  action.  The  same 
position  is  adopted  in  Greaves  v.  Buriury  (6). 

Hugh  Hill,  for  the  defendants. — ^The  defendants  admit 
that  so  much  of  the  issue  as  is  raised  by  the  plea  of  not 
guilty,  as  to  heating  the  water,  must  be  found  against  them ; 
but  they  contend,  that,  as  the  jury  have  found  that  no 
damage  has  been  sustained  by  the  fouling  of  the  water, 
they  are  entitled  to  a  verdict  upon  so  much  of  the  plea  of 
not  guilty,  which  ought  to  be  found  distributively,  as  re- 
lates to  the  fouling  of  the  water.  The  first  count  is  not  sup- 
ported by  the  evidence.  The  right  is  claimed  as  incident  to 
the  plaintiffs'  possession  of  the  mills,  which  were  not  erect- 
ed until  the  year  1833.  The  plea  here  is  the  same  as  that 
pleaded  in  Frankum  Y.Lord  Falmouth{c),  where  the  plain- 
tiff alleged  that  he  was  possessed  of  a  certain  mill,  '^  and 
by  reason  thereof  had,  and  of  right  ought  to  have,  a  cer- 


(a)  1  Bing.  N.  0.  549.  (c)  6  C.  d^  P.  629;  and  2  A.  ^ 

(b)  3  Stark,  on  Eyi<L  1250.  B.  452. 
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tain  watercourse,  which  had  been  used  and  accustomed  1849. 
to  flow,  and  still  of  right  ought  to  flow  to  it"  The  defend- 
ant traversed  the  plaintiffs'  right  to  the  water  modo  et 
formsL  It  appeared  at  the  trial,  that  the  stream  was  an 
ancient  stream,  but  that  the  mill  had  not  been  built  more 
than  fourteen  years,  and  Alderaoriy  B.,  held  that  this  evi- 
dence did  not  support  the  right  claimed,  and  refused  to 
amend  the  record  The  Court  of  Queen's  Bench  upheld 
the  decision  of  the  learned  Judge,  and  said,  '^  The  variance 
was  material,  and  the  defendant  might  have  prepared  his 
defence  to  meet  the  claim  made  in  respect  of  the  mill 
and  not  of  the  land"  In  Gale  on  Easements,  p.  415,  it 
is  said,  that  '^  the  real  ground  of  this  decision  appears 
to  have  been,  that  not  only  was  the  title  different,  but 
the  right  proved  was  altogether  a  different  one  from 
that  stated  in  the  declaration.  The  right  proved  was  to 
the  flow  of  the  stream  in  its  accustomed  course, — ^in  other 
words,  to  the  natural  easement;  the  right  alleged  was  in 
respect  of  an  appropriation,  which,  to  confer  a  title,  must 
have  been  ancient,  and  might  have  been  in  derogation  of 
the  natural  easement,  and  at  all  events  was  totally  irres- 
pective of  it"  Lrewett  v.  8heard(a)  may  also  be  cited  upon 
this  point  The  water  is  not  claimed  here  as  the  natural 
right  of  the  owner  of  the  land  adjoining  the  stream,  but  by 
reason  of  the  possession  of  the  mtZb,  which  have  undergone 
alterations  from  time  to  time,  as  has  also  the  mode  of  tak- 
ing the  water  from  the  stream.  In  support  of  this  view  of 
the  case,  the  well-considered  judgment  of  the  Court  of 
King's  Bench,  in  Mason  v.  HiU  (6),  is  referred  to.  The  true 
rule  appears  to  have  been  laid  down  by  Sir «/.  Leach,  in 
Wright  v.  Howard  (c),  where  that  learned  Judge  said, 
^' Every  proprietor  has  an  equal  right  to  use  the  water 
which  flows  in  the  stream,  and  consequently  no  proprietor 
can  have  a  right  to  use  the  water  to  the  prejudice  of  any 

(a)  7  C.  &  P.  465.    (h)  3  B.  4p  Ad.  304;  6  Id.  1.    (c)  1  Sim.  &  Stu.  190. 
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1840.  Other  proprietor.  Without  the  consent  of  the  other  propri- 
etors who  may  be  affected  by  his  operations,  no  proprietor 
can  either  diminish  the  quantity  of  the  water  which  would 
otherwise  descend  to  the  proprietors  below,  or  throw  the 
water  back  upon  the  proprietors  above.  Every  proprietor 
who  claims  a  right,  either  to  throw  the  water  back  above, 
or  to  diminish  the  quantity  of  water  which  is  to  descend 
below,  must,  in  order  to  maintain  his  claim,  either  prove 
an  actual  grant  or  licence  from  the  proprietors  affected  by 
his  operations,  or  must  prove  an  uninterrupted  enjoyment 
of  twenty  years;"  and  the  learned  Judge  then  added, ''  that 
no  action  will  lie  at  any  time  within  twenty  years,  where  in- 
jury happens  to  arise  in  consequence  of  the  new  purpose 
of  the  party  to  avail  himself  of  his  conmion  right''  The 
present  claim  is  not  in  respect  of  the  land,  but  of  the  milla 
[Parkey  B.,  referred  to  Fentiman  v.  Smith  (a).]  The  right, 
as  claimed  here,  cannot  be  taken  distributively,  and  there- 
fore, if  the  plaintiffs  fail  upon  their  claim  as  to  the  mills, 
they  must  fail  altogether.  Thus,  in  Ricketta  v.  Salwey  (b), 
which  was  an  action  for  a  distmrbance  of  the  plaintiff's 
right  of  common,  the  declaration  stated  that  he  was  pos- 
sessed of  a  messuage  and  land  with  the  appurtenances,  and 
by  reason  thereof  ought  to  have  common  of  pasture,  &c ; 
and  it  was  there  held  that  this  allegation  was  divisible, 
and  that  proof  that  the  plaintiff  was  possessed  of  land  only, 
and  entitled  to  the  right  of  common  in  respect  of  it,  was 
sufficient  to  entitle  him  to  damages  pro  tanta  But  on 
referring  to  this  case  in  Beadsworth  v.  Tarkington  (c).  Lord 
Denman,  C.  J.,  said,  "  If  the  right  itself  be  untruly  stated. 
Lord  Teiiterdens  judgment  in  that  case  shews  that  the 
variance  is  ground  of  nonsuit;"  and  in  Brunton  v.  HaU  (d) 
PcUUsant  J.,  said,  ''We  expressly  distinguished  the  case  of 
Beadsworth  v.  TarkingUmy  yesterday,  from  that 


(ff)  4  EMt,  107.  (c)  1  Q.  B.  782. 

(6)  2  B.  dr  Aid.  3e0.  (<0  Id.  792. 
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T.  Saiwey.    In  the  latter  case  the  plaintiff  did  not  claim      vi?^ 
too  large  a  right,  but  asserted  a  right  as  applicable  to  two 
sets  of  premises,  when  it  really  applied  to  one."    The  va- 
riance, therefore,  here  is  a  fatal  one:  MeUor  v.  Spate  * 
man  (a). 

As  to  the  plaintiffs'  claim  to  the  Bowling  Sough,  it  is 
plain  that  they  must  faiL  That  sough  has  always  been 
kept  in  repair  by  the  Bowling  Company.  No  part  of  it 
comes  into  the  plaintiff'  premises.  They  do  not  claim  it 
by  grant,  or  under  Lord  Tenterdena  Act,  2  &  3  Will  4, 
c.  71.  There  never  has  been  any  distinct  and  separate  user 
of  this  water.  It  is  not  claimed  as  mixed  with  that  of 
the  Beck,  and  it  nowhere  makes  its  appearance  on  the 
surface.  The  plaintiffs  claim  its  waters  as  flowing  to  their 
premises,  which  is  not  the  case. 

The  plaintiffs'  first  proposition  with  regard  to  the  Low 
Moor  Sough  is,  that  it  is  to  be  considered  as  a  natural 
watercourse;  and  for  this  purpose  the  case  of  Hex  v.  The 
Inhabitants  of  Oafordshire  was  cited,  and  the  words  of 
Lord  Tenterden  were  relied  upon;  but  the  language  there 
used  is  only  applicable  to  the  definition  of  a  bridge.  The 
cursus  aquas  there  spoken  of  has  reference  to  such  object 
alone.  It  is  conceded  by  the  plaintiffs,  that  no  grant  can 
be  presumed  from  the  Low  Moor  Company,  and  under 
the  stat  2  &  3  Will  4,  c.  71,  there  must  have  been  an 
actual  user  of  the  thing  itself  with  reference  to  which 
the  right  is  claimed  But  here  there  is  no  distinct  user  of 
this  sough.  If  the  user  of  the  waters  of  the  Beck  were 
held  to  be  sufficient,  it  would  equally  operate  as  a  user  of 
the  water  of  any  rivulet,  however  small,  which  might  pour 
its  contents  into  the  Beck.  But  this  claim  is  of  no  avail 
under  the  2  &  3  Will  4,  c.  71,  a  2,  for  there  has  not  been 
a  forty  years'  user  of  the  waters  of  the  sougk  On  this 
point  the  judgment  of  this  Court  in  Bright  v.  Walker  (b)  is 

(d)  1  Wnu.  Saund.  346a,  n.  (6)  I  Gr.  M.  <k  R.  211. 
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J^^  in  the  defendants'  fayour.  There  has  been  no  appropria- 
tion here  as  against  the  intermediate  proprietors.  In 
Magor  v.  Ghachvick  (a)  the  action  was  for  the  poUution  of 
the  water.  But  that  case  rested  on  a  different  ground. 
Lord  Denman  there  said,  ''  We  are  by  no  means  prepared 
to  say  that  the  circumstances  under  which  a  watercourse 
has  been  enjoyed  may  not  prove  it  to  have  been  without 
right;  or  that  an  universal  practice  in  the  neighbourhood 
might  not  lead  to  fix  the  party  with  knowledge  that  those 
who  cleared  a  mine  by  an  adit,  notoriously  reserved  to  them- 
selves the  right  of  working  the  mine  at  any  time.  But 
this  view  was  never  pressed  on  the  learned  Judge,  on  the 
trial,  the  defendants  relying  on  proof  of  their  custom,  and 
electing  to  stand  or  fall  by  the  opinion  which  the  jury 
might  form  upon  it'' 

The  question  which  arises  upon  the  plea  of  not  guilty 
is  one  of  great  importance.  What  is  such  a  diversion  of 
the  water  by  a  landowner  upon  the  stream  as  will  entitle 
a  landowner  lower  down  the  same  stream  to  maintain 
an  action  against  him?  The  several  text  books  afford 
but  scanty  materials  for  any  conclusion  upon  this  subject 
In  the  present  case  the  defendants  have  rather  added  to 
the  water  than  abstracted  from  it  They  have  a  right 
to  a  reasonable  use  of  the  water:  Howell  Y.MVoy(b);  and 
it  is  not  found  that  the  use  made  of  it  has  been  other- 
wise. Here  no  damage  has  accrued  to  the  plaintiffs,  ex- 
cept from  the  heating.  In  the  judgment  of  Mr.  Justice 
Storyy  in  Tyler  v.  Wilkinson  (c)  it  is  said,  "There  may  be 
and  there  must  be  allowed  to  all,  of  that  which  is  common, 
a  reasonable  use.  The  true  test  of  the  principle  and  extent 
of  the  use  is,  whether  it  is  to  the  injury  of  the  other  pro- 
prietors or  not  There  may  be  a  diminution  in  quantity, 
or  a  retardation  or  acceleration  of  the  natural  current,  in- 

(a)  11  A.  d^  R  571.      (h)  3  Rawle,  256,  cited  3  Kent's  Com.  440,  n.  (a). 

(e)  4  Mason  U.  8.  B.  397. 
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dispensable  for  the  general  and  valuable  use  of  the  water,  1849. 
perfectly  consistent  with  the  common  right  The  diminu- 
tion, retardation,  or  acceleration,  not  positively  and  sensibly 
injurious  by  diminishing  the  value  of  the  common  right,  is 
an  implied  element  in  the  right  of  using  the  stream  at  alL 
The  law  here,  as  in  many  other  cases,  acts  with  a  reason- 
able reference  to  public  convenience  and  general  good,  and 
is  not  betrayed  into  a  narrow  strictness,  subversive  of  com* 
mon  sense,  nor  into  an  extravagant  looseness,  which  would 
destroy  private  right&''  Here  there  is  found  to  have  been 
an  abstraction  of  5  per  cent  of  the  water, — ^a  case  in  which 
it  is  submitted  the  maxim  applies  that  de  minimis  non 
curat  lex.  It  is  not  shewn  that  the  plaintiffs  have  sus- 
tained any  sensible  inconvenience.  On  this  point  the 
defendants  rely  upon  Williams  v.  Morland  (a),  and  the 
judgments  of  Holroyd,  J.,  and  LiMedaley  J.,  in  that  case. 
The  defendants,  therefore,  are  entitled  to  the  judgment  on 
the  plea  of  not  guilty  to  both  the  sought 

Cawlingy  in  reply. — It  has  been  urged  that  the  right  to 
the  use  of  the  water  of  the  Beck  has  been  misdescribed  as 
being  incident  to  the  possession  of  the  milla  The  claim 
was  80  alleged  in  Mason  v.  HiU,  and  has  been  usually  so 
pleaded.  In  Frankum  v.  Lord  FaJmouth  the  question  did 
not  turn  upon  the  pleadings,  but  upon  the  evidence  in 
support  of  the  plaintiff's  title.  The  right  there  contended 
for  was  not  a  natural  right  to  the  use  of  the  water,  but  a 
right  to  back  up  the  water.  The  verdict  might  be  entered 
distributively  upon  that  issue,  as  appears  from  the  recent 
case  of  Oiles  v.  Oroves  (6).  But  as  the  right  is  incident  to 
each  mill,  and  indeed  to  every  portion  of  the  lands  on  the 
banks  of  a  natural  stream,  the  plaintiffs  are  not  driven  to 
the  necessity  of  entering  the  verdict  distributively,  but 
are  entitled  to  the  right  as  alleged.  As  to  the  soughs,  the 
question  depends  on  the  general  principles  which  govern  the 
right  to  flowing  wat^r.     Flowing  water  has  been  termed  a 

(a)  2  B.  &  C.  910.  (ft)  17  L.  J.,  Q.  B.,  323. 
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1849.  boon  of  nature  to  mankind,  like  air  and  the  ocean.  It 
ought,  then,  to  be  enjoyed  bj  all  who  have  the  opportunity 
of  availing  themselves  of  the  benefit,  subject  to  the  pro- 
perties which  nature  has  imparted  to  it  Air  permeates 
in  all  directions,  and  each  person  to  whom  it  comes 
has  a  right  to  enjoy  it,  but  not  to  contaminate  it  or  pre- 
vent its  passing  onwards  and  being  enjoyed  by  others^ 
Flowing  water  has  a  different  property, — ^that  of  working 
itself  a  channel  and  flowing  on  downwards  till  it  is  lost  in 
the  sea.  Whilst  it  thus  flows  on,  each  person  through  whose 
property  it  passes  ought  to  have  a  reasonable  enjoyment 
of  it;  but  not  to  pollute  or  monopolise  it  In  the  Com- 
mentary of  Yinnius  on  2  Inst  tit  1,  s.  1,  the  distinction 
is  pointed  out  between  common  property  in  this  sense,  and 
common  property  in  the  sense  in  which  it  is  applicable  to 
things  which  ipso  usu  consumuntur,  and  the  like.  He  men- 
tions fish  as  an  instance  of  the  latter  meaning,  which, 
though  considered  as  common  property  whilst  in  the  ocean, 
cease  to  be  such  the  moment  they  are  caught  If  this  be 
a  Correct  view  of  the  principles  on  which  the  rights  to 
flowing  water  are  founded,  the  relative  rights  of  the  riparian 
proprietors  must  depend  on  whether  the  donum  naturae 
continues,  or  in  other  words,  whether  the  stream  continues 
to  flow;  and  they  cannot  depend  on  whether  it  is  ancient, 
or  in  its  origin  artificial  It  may  be  admitted,  that  if  a 
stream  breaks  through  a  person's  land,  he  may  turn  it 
aside,  and  compel  it  to  find  another  channel;  but  so  long 
as  it  flows  through  his  land  he  cannot  appropriate  the  do- 
num naturse  to  himself, — ^he  must  have  the  same  relative 
rights  as  if  it  were  a  natural  and  immemorial  stream.  In 
8ury  V.  PiggoU  (a)  Jones,  J.,  says,  "  This  watercourse  is  not 
extinct  by  the  unity  of  possession,  the  same  being  a  thing 
which  arises  out  of  the  land,  and  no  interest  at  all  by  this 
claimed  in  the  land  but  quod  currere  soldxU  this  way,  and 
so  to  have  continuance  of  this."    In  3  Kent's  Comm.  439, 

(a)  3  Bulst.  340. 
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it  is  laid  down — "  Aqua  currit  et  debet  currere  ut  currere  1849. 
aoUbat  is  the  language  of  the  law/'  Fleta,  R  3,  a  1, 2,  treats 
running  water  as  not  in  the  least  degree  affected  by  the 
length  of  time  it  has  continued  to  flow.  Hence,  in  the 
present  case  the  rights  of  the  plaintiffs  are  natural  rights, 
and  not  affected  by  the  circumstance  of  the  soughs  being 
underground,  artificial,  or  modem.  For  the  same  reason, 
of  these  rights  not  being  servitudes,  Bright  v.  WaJker, 
which  turned  on  the  stat.  2  &  3  Will.  4,  c.  71,  is  not  ap- 
plicable. Also,  because  these  soughs  are  not  concealed 
and  unknown,  like  the  currents  in  AcUm  v.  MwndeU,  that 
case  is  distinguishable. 

As  to  the  last  point,  upon  the  plea  of  not  guilty,  it  is 
no  answer  to  the  charge  of  diminution  of  the  water  by  eva- 
poration, that  other  water  is  supplied,  and  to  a  greater 
amount  The  prejudice  to  the  right  is  unaffected  by  that 
supply.  Nor  is  it  an  answer,  that,  looking  at  the  terms  in 
which  the  special  case  is  worded,  the  use  of  the  water  by 
the  defendants  must  be  considered  as  reasonable  for  the 
purposes  of  the  manufactures  carried  on  by  them.  Such 
an  use  would  authorise  the  entire  absorption  of  the  stream, 
the  whole  supply  from  which  might  be  inadequate  to  the 
necessities  of  the  operations  carried  on  at  the  works,  and 
cannot  form  a  correct  test  of  the  reasonableness  of  the  use 
as  regards  the  other  riparian  proprietors,  the  relative  rights 
of  whom  are  entirely  overlooked  by  it;  and  if  the  autho- 
rities cited,  of  Hotueli  v.  M'Coy  and  Tyler  v.  WUKams,  go  the 
length  contended  for,  it  is  impossible  to  acquiesce  in  them 
without  some  limitation. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  R — (His  Lordship,  after  stating  the  plead- 
ings, proceeded:) — ^The  first  question  to  be  disposed  of  is, 
in  what  way  the  issue  on  not  guilty  is  to  be  found,  so  far 
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1649.  as  it  applies  to  the  first  and  second  counts^  which  are 
framed  to  recover  damages  for  obstructions  and  injuries 
to  the  natural  watercourse,  the  Bowling  Beck. 

It  is  conceded  by  the  plaintiffs'  counsel,  that  the  ver- 
dict must  be  found  for  the  defendants,  on  the  plea  of  not 
guilty  on  the  second  count  It  is  conceded  by  the  defend- 
ant's counsel,  that  it  must  be  found  for  the  plaintiffs  on  so 
much  of  the  general  issue  as  relates  to  the  heating  of  the 
water.  The  only  question,  therefore,  on  this  issue  is,  whe- 
ther the  remainder,  which  relates  to  the  fouling  of  the 
water,  is  to  be  entered  for  the  plaintiffs  or  the  defendants. 

The  fact,  as  found  by  the  jury,  is,  that  the  defendants 
(whose  works  have  been  erected  within  twenty  years,  and 
who  have  no  right,  by  long  enjoyment  or  grant,  so  to  do) 
have  fouled  the  water  of  the  natural  stream,  by  pouring 
in  soap  suds,  woolcombers'  suds,  && ;  but  liiat  pollution  of 
the  natural  stream  has  done  no  actual  damage  to  the  plain* 
tiffs,  because  it  was  already  so  polluted  by  similar  acts  of 
millowners  above  the  defendants'  mills,  and  by  dyers  still 
further  up  the  stream,  and  some  sewers  of  the  town  of 
Bradford;  that  the  wrongful  act  of  the  defendants  made  no 
practical  difference,  that  is,  that  the  pollution  by  the  de- 
fendants did  not  make  it  less  applicable  to  useful  purposes 
than  such  water  was  before.  We  think,  notwithstanding, 
that  the  plaintiffs  have  received  damage  in  point  of  law. 
They  had  a  right  to  the  natural  stream  flowing  throng 
the  land,  in  its  natural  state,  as  an  incident  to  the  right 
to  the  land  on  which  the  watercourse  flowed,  as  will  be 
hereafter  more  fully  stated;  and  that  right  continues,  ex- 
cept so  fax  as  it  may  have  been  derogated  from  by  user  or 
by  grant  to  the  neighbouring  landowners. 

This  is  a  case,  therefore,  of  an  injury  to  a  n^nUL  The 
defendants,  by  continuing  the  practice  for  twenty  years, 
might  establish  the  right  to  the  easement  of  discharging 
into  the  stream  the  foul  water  from  their  works.  If  the 
dye-works  and  other  manufactories,  and  other  sources  of 
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pollution  above  the  plaintiffs,  shoold  be  afterwards  discon-  ^^^-^ 
tinned,  the  plaintiffs,  who  would  otherwise  have  had,  in 
that  case,  pure  water,  would  be  compellable  to  submit  to 
tlus  nuisance,  which  then  would  do  serious  damage  to 
thenu  We  think,  therefore,  that  the  verdict  must  be  en* 
tered  for  the  plaintiffs  on  every  part  of  not  guilty  to  the 
first  count  \ 

The  next  question  is,  in  what  way  the  verdict  is  to  be 
entered  on  the  third  and  fifth  issues  to  the  first  and  second 
counts.  These  issues  arise  on  a  traverse  of  the  plaintiffs' 
right  to  the  watercourse  *'  hy  reason  of  the  possession  of 
the  mills.''  On  the  part  of  the  defendants,  it  was  con- 
tended, that,  although  the  plaintiffs  might  have  had  a 
right  to  the  stream  of  water  running  along  their  water- 
course, in  its  natural  state,  as  incident  to  the  right  to  the 
land,  they  had  no  right  by  reason  of  (he  possession  of  the 
mills,  because  they  had  not  enjoyed  those  mills  in  their 
present  condition  for  twenty  years,  and  therefore  had  ac- 
quired no  right  in  respect  of  them.  For  the  plaintiffs  it 
was  insisted,  that,  if  this  argument  were  well  founded,  the 
plaintiffs  would  still  be  entitled  to  have  so  much  of  the 
issue  as  relates  to  the  right  in  respect  of  the  land  found 
for  them;  to  which  we  assent,  not  thinking  that  there  is 
any  distinction  between  this  and  the  case  of  Ricketts  v. 
Sdkoey  (a).  That,  however,  would,  if  the  defendants  should 
insist  upon  it,  require  a  special  entiy,  finding  a  part  only 
for  the  plaintiffs.  The  plaintiffs,  therefore,  contend  that 
the  whole  ought  to  be  found  for  them,  because  if  they  had 
a  right  to  the  watercourse  before  the  mill  was  constructed, 
without  the  obstruction  by  the  defendants,  and  just  before 
the  commencement  of  the  suit  had  appropriated  the  water 
to  the  use  of  the  mill,  they  might  have  recovered  for  the 
injury  to  the  mill,  and  might  have  stated  that  they  were 
entitled  to  the  use  of  the  water  for  the  mill  by  reason  of 

(<f)  2  B.  (k  Ad.  360. 
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1849.^  the  possession  of  the  milL  The  former  proposition  the 
defendants  do  not  deny;  the  latter  they  dispute,  and  prin- 
cipally rely  on  the  case  of  Frankum  v.  Lord  FaJmouth  (a). 
We  think  that  the  plaintiffs  are  right  on  this  point,  and 
that  the  case  of  Frankmn  y.  Lord  Falmouih  is  distingoish- 
able.  There  the  claim,  as  may  be  collected  from  the  re- 
port in  Carrington  &  Payne,  seems  not  to  the  flow  of  the 
water  in  its  natural  course  for  the  supply  of  the  mill,  but 
to  an  easement  to  dam  the  water  back  in  alieno  solo;  and, 
as  the  mill  was  not  twenty  years  old,  that  claim  could  not 
be  established 

The  remaining  questions  relate  to  the  two  soughs  caUed 
Bowling  Sough  and  Low  Moor  Sough,  and  are  very  import- 
ant, and  also  novel  Both  of  these  differ  from  the  Bowl- 
ing Beck  in  three  respects:  that  was  an  immemorial 
stream,  a  natural  stream,  and  flowing  aboye  ground;  these 
are  not  immemorial,  they  are  artificial,  and  flowing  under 
ground.  They  differ,  also,  between  themselyes  in  one  re- 
spect: that  one,  the  Bowling  Sough,  was  constructed  in 
the  land  now  belonging  to  the  plaintiffs,  and  part  of  the 
water  thereof  was  used  by  them,  by  a  direct  communication 
between  the  sough  and  the  plaintiffs'  reservoirs,  for  the 
purposes  of  the  mill,  before  the  alleged  diversion  by  the 
defendants :  the  other,  the  Low  Moor  Sough,  only  commu- 
nicated with  the  Bowling  Beck,  and  not  in  the  plaintiffs' 
land.  Both  agreed  in  one  respect,  that  they  were  diverted 
before  the  waters  flowing  along  them  became  part  of  the 
Bowling  Beck  stream.  Under  these  circumstances,  ques- 
tions of  considerable  nicety  arise;  and  the  law  on  this  sub- 
ject was  most  ably  discussed. 

We  agree  with  the  learned  counsel  for  the  plaintiffs  in 
his  exposition  of  the  principles  which  regulate  the  law  as 
to  natural  streams,  which  are  fiilly  considered,  and  placed 
on  their  right  footing,  in  the  case  of  Mason  v.  HUl  (b),  and 

(a)  6  C.  d^  P.  629;  2  A.  <b  £.452.  {b)  3  B.&Ad.  306;  5  Id.  1. 
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the  authorities  there  cited.  Flowing  water,  as  well  as  light  J[5^ 
and  air,  are,  in  one  sense,  **  publici  juris.''  They  are  a  boon 
from  Providence  to  all,  and  di£Per  only  in  their  mode  of  en- 
joyment  light  and  air  are  diffused  in  all  directions,  flow- 
ing water  in  some.  When  property  was  established,  each 
one  had  the  right  to  enjoy  the  light  and  air  di£Pused  over, 
and  the  water  flowing  through,  the  portion  of  soil  belonging 
to  him ;  the  property  in  the  water  itself  was  not  in  the  pro* 
prietor  of  the  land  through  which  it  passes,  but  only  the 
use  of  it^  as  it  passes  along,  for  the  enjoyment  of  his  pro- 
perty, and  as  incidental  to  it. 

The  law  is  laid  down  by  Chancellor  Kent,  in  3  Com.  439, 
thus:  "  Every  proprietor  of  lands  on  the  banks  of  a  river 
has  naturally  an  equal  right  to  the  use  of  the  water.  .  .  . 
He  has  no  property  in  the  water  itself,  but  a  simple  usu- 
fruct as  it  passes  along.''  ^'  Aqua  currit,  et  debet  currere," 
is  the  language  of  the  law;  and  Mr.  Justice  8tori/y  in  Tylery, 
Wilkinson  (a),  cited  in  Gale  and  Whatley  on  Easements,  p. 
131,  lays  down  the  same  law.  In  the  judgment  of  Lord 
Chief  Justice  Tindal,  in  the  case  of  Acton  v.  BhmdeU  ((), 
he  treats  the  right  to  waters  flowing  on  the  surface  as  aris- 
ing from  the  acquiescence  of  neighbouring  owners :  though 
he  also  quotes  the  judgment  of  Mr.  Justice  Story,  above  re- 
ferred to,  which  treats  the  right  as  an  incident  to  property; 
for  Mr.  Justice  Story  says,  '^  The  natural  stream,  existing 
by  the  bounty  of  Providence  for  the  benefit  of  the  land 
through  which  it  flows,  is  an  incident  annexed  by  oper- 
ation of  the  law  to  the  land  itself"  Mr.  Justice  Whitdocky 
also,  in  Sury  Y,Pigott  (c),  and  Crew,  C.  J.  (rf),  and  Lee,  C.  J., 
in  Brown  v.  Best  (e),  treat  the  right  as  arising  ex  jure  na- 
tural; and  consequently  it  is  not  extinguished,  as  an  ease- 
ment in  alieno  solo  would  be,  by  unity. 

And  this  seems  to  us  to  be  the  correct  opinion,  though 

(a)  4  Mason  U.  S.  B.  397.  339,  nom.  Shury  y.  Ptffott. 

(b)  12  M.  &  W.  324.  {d)  Id.  172. 
(<?)  Poph.  169;  reported  3  Bulat.  («?)  1  Wile.  174. 
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1849.  it  is  unnecessaiy  to  decide  that  point  on  the  present  oc- 
casion ;  for  whether  the  right  to  natural  streams  be  ez  jure 
naturae,  or  by  acquiescence,  and  the  presumed  grant  of 
neighbours,  the  result  of  this  case  will  be  the  same.  But 
the  Bowling  Sough  and  the  Low  Moor  Sough  being  neither 
of  them  natural  watercourses, — ^being  under  ground,  and 
not  immemorial, — a  question  of  some  nicety  and  difficulty 
arises  as  to  the  rights  of  the  riparian  proprietors  upon  these 
streams,  or  below  their  junction  with  the  Beck.  This  ques- 
tion is  not  with  respect  to  their  rights  as  against  the  own- 
ers of  those  collieries  which  those  soughs  relieve  from  water, 
but  as  to  the  rights  of  those  proprietors  inter  se;  and  it 
will  be  better  to  consider,  in  the  first  place,  how  they  would 
9tand  if  the  streams  were  not  under  ground.  With  respect 
to  a  claim  of  right  as  against  the  colliery  owners,  if  it  be 
true  that  a  right  was  gained  to  these  streams  by  the  ripa- 
rian proprietors  as  against  them,  in  consequence  of  their 
acquiescence  for  twenty  years,  by  virtue  of  the  presumption 
of  a  grant,  or  of  Lord  Tenterden's  Act  (2  &  3  Will  4,  c.  71), 
there  would  be  no  difficulty  as  to  the  right  of  the  riparian 
proprietors  as  against  each  other,  or  other  persona  But 
Mr.  Cowling  admitted  that  a  grant  could  not  be  presumed, 
and  that  he  should  have  great  difficulty  in  establishing  the 
ri^t  under  Lord  Tenterden's  Act 

This  Court,  as  then  constituted,  much  considered  that 
subject  in  the  case  of  Arbwright  v  OeU  (a).  We  have  again 
considered  it,  and  are  satisfied  that  the  principles  kid 
down  as  governing  that  case  are  correct,  and  were  properly 
acted  upon  in  it,  by  deciding  that  no  action  lay  for  an  in- 
jury by  the  diversion  of  an  artificial  watercourse,  where, 
firom  the  nature  of  the  case,  it  was  obvious  that  the  enjoy- 
ment of  it  depended  upon  temporary  circumstances,  and  was 
not  of  a  permanent  character,  and  where  the  interruption 
was  by  the  party  who  stood  in  the  situation  of  the  grantor. 

(a)  6  M.  &  W.  231. 
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The  Court  of  Qaeen's  Bench,  in  a  subsequent  case,  Magtyr  v.  ^849. 
Chadwick  (a),  supported  a  verdict  for  the  plaintiff,  for  the 
disturbance  of  a  right  to  the  enjoyment  of  a  stream,  under 
circumstances  somewhat  similar;  but  in  that  case  the  ac- 
tion was  not  brought  against  the  party  in  whose  land  the 
artificial  watercourse  commenced,  nor  any  one  claiming 
under  him,  and  he  had  not  put  an  end  to  it  by  altering  the 
mode  of  working  his  mines;  but,  what  is  more  important, 
the  action  was  not  brought  for  abstracting,  but  for  fouling 
the  water,  a  species  of  injury  which  does  not  stand  on  the 
same  footing;  for,  though  the  possessor  of  the  mine  might 
stop  the  stream,  it  does  not  follow  that  he,  or  any  other, 
could  pollute  it  whilst  it  continued  to  run;  and  besides, 
from  the  course  which  the  cause  took  at  Nisi  Prius,  the 
precise  question  which  we  have  now  to  consider  does  not 
appear  to  have  called  for  decision.  The  two  cases  are, 
therefore,  distinguishable ;  and  the  expressions  used  by  the 
learned  Judges  in  that  case,  as  to  the  similarity  of  natural 
and  artificial  streams,  are  to  be  understood  as  applicable 
to  the  particular  case. 

We  entirely  concur  with  Lord  BenmaUy  C.  J.,  that  ^'  the 
proposition,  that  a  watercourse,  of  whatever  antiquity,  and 
in  whatever  degree  enjoyed  by  numerous  persons,  cannot  be 
enjoyed  so  as  to  confer  a  right  to  the  use  of  the  water,  if 
proved  to  have  been  originally  artificial,  is  quite  indefens- 
ible;'^ but,  on  the  other  hand,  the  general  proposition, 
that,  under  all  circumsta/ncesy  the  right  to  watercourses, 
arising  from  enjoyment,  is  the  same  whether  they  be  natu- 
ral or  artificial,  cannot  possibly  be  sustained.  The  right  to 
artificial  watercourses,  as  against  the  party  creating  them, 
surely  must  depend  upon  the  character  of  the  watercourse, 
whether  it  be  of  a  permanent  or  temporary  nature,  and  up- 
on the  circumstances  under  which  it  is  created.  The  en- 
joyment for  twenty  years  of  a  stream  diverted  or  penned 

(a)  11  A.  ^?  B.  571. 
VOL.  III.  B  E  B  EXCH. 
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18^^*^  up  by  permanent  embankments,  clearly  stands  upon  a  dif- 
ferent footing  from  the  enjoyment  of  a  flow  of  water  origin- 
ating in  the  mode  of  occupation  or  alteration  of  a  person's 
property,  and  presumably  of  a  temporary  character,  and 
liable  to  variation. 

The  flow  of  water  for  twenty  years  from  the  eaves  of  a 
house  could  not  give  a  right  to  the  neighbour  to  insist  that 
the  house  should  not  be  pulled  down  or  altered,  so  as  to  di- 
minish the  quantity  of  water  flowing  from  the  roof.  The 
flow  of  water  from  a  drain,  for  the  purposes  of  agricultural 
improvements,  for  twenty  years,  could  not  give  a  right  to 
the  neighbour  so  as  to  preclude  the  proprietor  fiY>m  alteiing 
the  level  of  his  drains  for  the  greater  improvement  of  the 
land.  The  state  of  circumstances  in  such  cases  shews  that 
one  party  never  intended  to  give,  nor  the  other  to  enjoy, 
the  use  of  the  stream  €L8  a  matter  of  right  If,  then,  this 
had  been  a  question  between  the  plaintiffs  and  the  coUiery 
owners,  it  seems  to  us  that  the  plaintiffis  could  not  have 
maintained  an  action  for  omitting  to  pump  water  by  ma- 
chinery (and  in  this  the  Court  of  Queen's  Bench  and  Ex- 
chequer entirely  agree  in  the  case  above  cited).  Nor,  if 
the  colliery  proprietors  had  chosen  to  pump  out  the  water 
frx)m  the  pit,  from  whence  the  stream  flowed  continuously, 
and  caused  what  is  termed  the  natural  flow  to  cease,  could 
the  plaintiffs,  in  our  opinion,  have  sued  them  for  so  doing. 

But  this  case  is  different  The  water  has  been  permitted 
to  flow  in  an  artificial  channel  by  the  colliery  owners,  and 
for  sixty  years.  And  the  question  is  one  of  more  difficulty, 
whether  the  plaintifis  can  sue  another  person,  a  proprietor 
and  occupier  of  the  land  above  and  through  which  the  sou^ 
passes,  not  claiming  under  or  authorised  by  them,  for  di- 
verting the  water. 

The  case  of  the  Bowling  Sough  differs  from  the  Low 
Moor  Sough  in  this,  that  the  plaintiffs,  in  1838,  used  the 
water  of  the  Bowling  Sough  where  it  passes  through  their 
land,  by  making  a  communication  to  their  reservoir,  for 
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working  the  milL  HaYe  the  plaintiffs  a  right  to  the  water  ^849. 
of  this  sought  as  described  in  the  third  count  of  the  declar- 
ation? It  appears  to  us  to  be  clear,  that,  as  they  have  a 
right  to  the  use  of  the  Bowling  Beck,  as  incident  to  their 
property  on  the  banks  and  bed  of  it^  they  would  haye  the 
right  to  all  the  water  which  actually  formed  part  of  that 
stream,  as  soon  as  it  had  become  part,  whether  such  water 
came  by  natural  means,  as  from  springs,  or  from  the  sur- 
face of  the  hUls  above,  or  irom  rains  or  melted  snow, 
or  was  added  by  artificial  means,  as  from  the  drainage  of 
lands  or  of  colliery  works;  and  if  the  proprietors  of  the 
drained  lands  or  of  the  colliery  augmented  the  stream  by 
pouring  water  into  it,  and  so  gave  it  to  the  stream,  it  would 
become  part  of  the  current;  no  distinction  could  then  be 
made  between  the  original  natural  stream  and  such  acces- 
sions to  it. 

But  the  question  arises  with  respect  to  on  artificial 
stream  not  yet  united  to  the  natural  one. 

The  proprietor  of  the  land  through  which  the  Bowling 
Sough  flows  has  no  right  to  insist  on  the  colliery  owners 
causing  all  the  waters  from  their  works  to  flow  through 
their  land.  These  owners  merely  get  rid  of  a  nuisance  to 
their  works  by  discharging  the  water  into  the  sough,  and 
cannot  be  considered  as  giving  it  to  one  more  than  another 
of  the  proprietors  of  the  land  through  which  that  sough  is 
constructed;  each  may  take  and  use  what  passes  through 
his  land,  and  the  proprietor  of  land  below  has  no  right  to 
any  part  of  that  water  until  it  has  reached  his  own  land, 
— ^he  has  no  right  to  compel  the  owners  above  to  permit 
the  water  to  flow  through  their  land  for  his  benefit;  and, 
consequently,  he  has  no  right  of  action  if  they  refuse  to 
do  so. 

If  they  polluted  the  water,  so  as  to  be  injurious  to  the 
tenant  below,  the  case  would  be  different 

We  think,  therefore,  that  the  plaintiffis  have  no  right  of 
action  for  the  diversion  of  that  water.    The  question  as  to 

E  E  b2 
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1849.  ^     the  Low  Moor  Sough  is  less  favourable  to  the  plaintiffs, 
for  this  sough  does  not  pass  through  their  land  at  all. 

We  are  of  opinion,  that,  if  the  plaintiff  would  not  be 
entitled  to  the  water  of  these  soughs  if  above  ground,  their 
being  below  ground  in  this  case  would  probably  make  no 
difference.  It  does  not  certainly  make  a  difference  in 
favour  of  the  plaintiffs. 

The  issues  on  the  seventh  and  ninth  pleas  ought,  there- 
fore, to  be  found  for  the  defendants. 

The  next  question  is  also  one  of  considerable  nicety. 
It  is,  whether  the  verdict  should  be  entered  for  the  plaintiffs 
on  the  pleas  of  not  guilty,  as  to  the  third  count,  complain- 
ing of  the  abstraction  of  the  water  from  the  Bowling  Sough, 
and  the  fourth,  complaining  of  the  abstraction  and  deten- 
tion of  the  water  from  the  Low  Moor  Sough.  The  defend- 
ants contend  that  the  diminution  of  the  water  by  5  per 
cent,  and  the  altering  the  flow  of  the  water,  are  injuries  too 
trifling  to  be  the  subject  of  an  action. 

In  considering  this  question,  it  is  to  be  assumed  that  the 
plaintiffs'  right  is  established  to  the  use  of  the  water.  It 
is  said  that  the  true  rule  on  this  subject  is  laid  down  by 
Chancellor  Kent  (a),  that  streams  are  meant  for  the  use  of 
men,  and  that  it  would  be  unreasonable,  and  contrary  to 
the  universal  consent  of  mankind,  to  debar  each  riparian 
proprietor  from  the  application  of  the  water  to  domestic, 
agricultural,  or  manufacturing  purposes,  provided  the  use 
of  it  be  made  so  as  to  work  no  material  injury  or  annoy- 
ance to  his  neighbour,  and  though  there  will,  no  doubt, 
be,  in  the  exercise  of  a  proper  use  of  water,  some  evapora- 
tion and  decrease  of  it, — some  variation  in  the  weight  and 
velocity  of  the  current;  but  the  maxim  "  de  minimis  non 
curat  lex''  applies,  and  a  right  of  action  by  the  proprietor 
below  would  not  necessarily  flow  from  such  use, — ^it  would 
depend  on  the  nature  and  extent  of  the  injury,  and  the 
manner  of  using  the  water. 

(a)  3  Com.  439,  440. 
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In  America,  a  very  liberal  use  of  the  water,  for  the  pur-  1849. 
poses  of  irrigation,  and  for  carrying  on  manufactures,  has 
been  allowed.  In  France,  also,  the  right  of  the  riparian 
proprietor  to  the  use  of  the  water  is  not  strictly  construed. 
He  may  use  it  "  en  bon  p^re  de  famille,  &  son  plus  grand 
avantage,"  (CodeCivil,  art.  640,  notebyPaillet(a)).  He  may 
make  trenches  to  conduct  the  water  to  irrigate  his  land,  if 
he  return  it  with  no  other  loss  than  that  which  irrigation 
caused.  In  England,  it  is  not  very  clear  that  such  a  user 
would  be  permitted,  as  arising  out  of  the  right  to  the  use 
of  the  water  jure  naturae ;  but,  no  doubt,  if  the  stream  were 
only  used  by  the  riparian  proprietor  and  his  family,  by 
drinking  it,  or  for  the  supply  for  domestic  purposes,  no  ac- 
tion would  lie  for  this  ordinary  use  of  it;  and  it  may  be 
conceived,  that  if  a  field  be  covered  with  houses,  the  ordi- 
nary use  by  the  inhabitants  might  sensibly  diminish  the 
stream,  yet  no  action  would,  we  apprehend,  lie,  any  more 
than  if  the  air  was  rendered  less  pure  and  healthy  by  the 
increase  of  inhabitants  in  the  neighbourhood,  and  by  the 
smoke  issuing  from  the  chinmeys  of  an  increased  number 
of  house&  But,  on  the  other  hand,  as  the  establishment 
of  a  manufacture  rendering  the  air  sensibly  impure,  by 
emitting  noxious  gases,  would  be  actionable,  so  would  it 
be  if  it  rendered  the  water  less  pure  by  the  admixture  of 
noxious  substances;  and  if  a  mode  of  enjoyment,  quite 
different  from  the  ordinary  one,  is  adopted,  by  which  the 
water  is  diverted  into  a  reservoir,  and  there  delayed  for 
the  purposes  of  a  manufacture,  an  action  seems  to  us  to  be 
maintainable;  and  so,  if  by  that  mode  of  dealing  with  the 
water  it  is  sensibly  diminished  in  quantity. 

We  think,  therefore,  that  the  issue  on  not  guilty,  so  far 
as  it  relates  to  both  Bowling  Sough  and  Low  Moor  Sough, 
should  be  found  for  the  plaintiffs. 

Judgment  accordingly, 
(a)  See  '<  Manuel  de  Droit  Fran^ais.''    Paris,  1832. 
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1849. 

NoBBis  v.  Seed. 

Traipaw  for  as-  X  RESPASS  for  assaulting,  ill-treating,  and  carrying 
and  carrying'  awaj  "  Elizabeth,  then  and  still  being  the  wife ''  of  the 
and^tm  being  plaintiff,  and  detaining  her  from  the  plaintiff  against  the 
*^^ntiff  Mid  ^^^  ^^^  without  the  leave,  licence,  and  consent  of  the 
detaining  her     plaintiff,  for  a  loug  time,  to  wit,  &c.,  whereby  the  plaintiff 

against  his  will,  •  <•  ^ 

ftc.,  whereby  was  deprived  of  her  company  and  assistance,  &c.,  to  the 
society,  &c!  ^  plaintiff's  damage,  &a    Plea>  that,  long  before  the  time 

r&Q'^tr  ^^®^  ^^'  ^  ^*'  ^^  *^®  ^*^  ^^  January,  1847,  and  from 
c.  100,  thatde-    thence  continually  until  the  commencement  of  this  suit, 

fendant  was  a,...  .  •111 

proprietor  of  a  the  defendant  was  and  has  contmued  to  be  the  propnetor 
^:Zt^  of  a  certain  house,  during  aU  that  time  Ucenaed  according 
that  Act,  and     ^0  a  Certain  Act  of  Parliament  made  and  passed  in  a  ses- 

that  he  received  "^ 

an  order  in  sion  of  Parliament  holden  in  the  8th  &  9th  years  of  the 
SiaTlCrfor  reign  of  her  present  Majesty,  intituled  ''  An  Act  for  the  re- 
the  "^^^^  gulation  of  the  care  and  treatment  of  Lunatics,''  for  the 
a  lunatic,  (the    reception  of  twelve  female  lunatics,  &c.,  to  wit,  a  certain 

order,  which  was 

set  out  in  the  house  Called  &c.,  which  place  in  which  the  said  house  was 
Siejmtie^  as  ^^^  ^  ^  situatod  as  aforesaid  was  not  nor  is  within  the 
SiManemindV  ™^^^*®  jurisdiction  of  the  couunissioners  of  lunaqr,  and 
that  the  order     which  houso,  during  all  the  times  aforesaid,  was  licensed 

was  aocompa' 

nied  by  two  as  aforesaid  by  the  justices  of  the  peace  for  the  said  county 
oites,  stating  assembled  in  general  quarter  sessions,  to  wit,  by  a  certain 
the  said  B.  D.     licence  loug  before  any  of  the  said  times  when  &a,  to  wit, 

to  he  a  person  o  ^  7  -» 

of  unsound  on  the  6thof  January,  1847,  made  and  granted  to  the  defend- 
fendant,then,as  ^i^t,  then  being  the  proprietor  of  the  said  house,  and  named 
tookcSugeo?'^'  in  the  said  licence,  for  a  period  not  exceeding  thirteen  ca- 

and  received 

into  the  house  the  said  B.,  "  then  being  the  [Mitient  then  named  in  the  said  order  and  certificate,"  and 
detained  her  until  her  escape  from  the  asylum,  and  from  the  detention  and  custody  of  the  deftndsnt; 
and  that  defendant,  within  fourteen  days  after  her  escape,  gently  laid  his  hands  upon  her,  and  retook 
her,  and  carried  her  away  to  the  said  house,  and  there  detained  her,  as  he  lawfully  might,  which  are 
the  said  trespasses,  &c : — HdA,  that  the  oxder  and  certificate  afforded  a  good  justification  to  the  de- 
fendant, although  the  person  named  in  them  was,  in  fiict,  not  insane.  HM,  lUso,  on  special  demu^ 
rer,  that  the  plea  sufficiently  identified  the  person  named  in  the  certificate  to  be  Uie  |daintiff*s  wife; 
and  that  it  was  consistent  with  the  plea  that  the  B.  I),  therein  mentioned  was  the  wife  of  the  phio- 
tiff.  IIM^  also,  that  the  words  in  the  declaration,  that  the  said  B.  was  taken  away  from  the  plain- 
tiff, and  against  liis  consent,  were  surplusage;  and  that  the  plea  afforded  a  sufficient  prim4  fiuae  jus- 
tification. Semble,  that,  in  such  case,  where  the  wife  is  really  not  insane,  thehusbflad's  remedy  is  by 
habeas  corpus,  or  by  application  to  the  commissioners. 
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lendar  months,  to  wit,  for  the  period  of  thirteen  calendar  1649. 
months,  by  the  justices  of  the  peace  for  the  said  county, 
then  assembled  in  general  quarter  session  at  &c.,  in  and 
for  the  said  county,  and  bearing  date  on  the  day  and  year 
last  aforesaid,  under  the  hands  and  seals  of  three  of  such 
justices  as  then  assembled  as  aforesaid,  which  licence  was 
then  duly  stamped  with  a  10s.  stamp,  and  is  now  shewn  to 
the  Court  here,  and  was  and  is  in  the  form  and  words  fol- 
lowing.— ^The  plea  then  set  out  the  licence,  and  also  a  sub- 
sequent one  for  thirteen  months  more,  from  the  5th  of 
January,  1848;  and  farther,  that  after  the  making  and 
granting  of  the  said  first-mentioned  licence,  and  whilst  the 
same  was  in  full  force  and  virtue,  and  whilst  the  defendant 
was  proprietor  of  such  house  as  aforesaid,  and  before  the 
making  and  granting  of  the  said  secondly-mentioned  li- 
cence, to  wit,  on  the  12th  of  March,  1847,  he  received  a 
proper  order,  in  pursuance  of  the  said  Act  of  Parliament, 
for  the  reception  and  taking  charge  of  the  said  Elizabeth 
as  a  lunatic,  to  wit,  an  order  under  the  hand  of  one  G.  W.  M., 
in  the  form  and  words,  and  stating  the  particulars  herein- 
after mentioned,  that  is  to  say.  The  plea  then  set  out  the 
order,  wherein  the  patient  was  described  as  Elizabeth 
Durie,  a  person  of  unsound  mind,  single  woman,  and  signed 
by  Gt,  W.  M.  The  plea  then  proceeded  to  state,  that  the 
said  order,  at  the  time  when  the  defendant  received  the 
same,  was  accompanied  with  and  he  therewith  received 
the  several  medical  certificates  of  two  physicians,  to  wit, 
J.  L.  B.  and  R.  B.  H.,  who  never  were  in  partnership,  and 
each  of  whom,  separately  from  the  other,  had,  on  the  12th 
of  March,  1 847,  personally  examined  the  said  Elizabeth. 
The  plea  then  set  out  the  two  medical  certificates,  in  each 
of  which  it  was  stated  that  Elizabeth  Durie  was  a  lunatic 
and  a  proper  person  to  be  confined,  and  the  reasons  upon 
which  those  opinions  had  been  founded.  The  plea  then 
proceeded  to  state,  that  afterwards,  and  within  seven  clear 
days  after  the  said  examinations  respectively,  and  whilst  the 
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1849.  said  first-mentioned  licence  was  and  remained  in  full  force 
and  virtue,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
defendant,  then  being  the  proprietor  of  such  licensed  house 
as  aforesaid,  upon  the  said  order  accompanied  by  the  said 
medical  certificates,  took  charge  of  and  received  into  the 
said  house  the  said  Elizabeth,  then  being  the  patient  named 
in  the  said  order  and  certificates  respectively,  and  thence- 
forth detained  and  kept  her  at  the  said  house  until  the 
time  of  her  escape  as  hereinafter  mentioned;  and  further, 
that  the  said  order,  and  medical  certificates,  and  the  se- 
condly-mentioned licence,  continued  to  be  and  were  in  full 
force,  virtue,  and  effect  until  and  at,  and  during  all  those 
times;  and  during  all  the  times  in  this  plea  mentioned  no 
more  than  twelve  female  lunatics,  including  the  said  Eliza- 
beth, &c.,  were  in  the  said  house;  and  further,  that,  afi;^' 
the  said  Elizabeth  was  so  received  into  and  taken  charge 
of  by  the  defendant  as  aforesaid,  and  whilst  the  secondly- 
mentioned  licence  was  in  full  force  and  virtue,  and  before 
any  of  the  said  times  when  &c.,  to  wit,  on  the  18th  of  No- 
vember, 1848,  the  said  Elizabeth  escaped  firom  the  said 
house,  and  from  the  detention,  custody,  and  charge  of  the 
defendant,  and  then  fled  to  a  certain  distance,  to  wit,  the 
distance  of  thirty  miles  from  the  said  house,  and  thereup- 
on the  defendant,  within  fourteen  days  after  such  escape, 
to  wit,  on  &c.,  in  the  declaration  mentioned,  gently  laid 
his  hands  upon  the  said  Elizabeth  in  order  to  retake,  and  did 
retake  the  said  Elizabeth  into  his  custody,  and  then  took 
and  carried  her  away  to  the  said  licensed  house,  whereof 
he  was  the  proprietor  as  aforesaid,  and  there  detained  her 
thenceforth  until  the  commencement  of  this  suit,  as  he 
lawfully  might  for  the  cause  aforesaid;  which  are  the  said 
several  trespasses,  &a — ^Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  did 
not  deny  that  the  said  Elizabeth,  at  the  said  times  when 
&c.,  was  the  wife  of  the  plaintiff;  that  it  did  not  shew 
with  certainty  whether  the  escape  and  recaption  were  be- 
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fore  or  after  she  became  the  plaintifF's  wife;  nor  whether        1848. 
she  was  a  lunatic  or  of  unsound  mind. — Joinder  in  de- 
murrer. 

Oofding,  in  support  of  the  demurrer. — The  defendant 
will  contend  that  the  present  plea  is  good^  as  being  in 
pursuance  of  the  99th  section  of  the  8  &  9  Vict.  c.  100. 
That  section  enacts,  "that  every  proprietor  and  super- 
intendent of  a  licensed  house  or  registered  hospital,  and 
every  other  person  hereby  or  by  any  of  the  Acts  hereinbe- 
fore repealed  authorised  to  receive  or  take  charge  of  a 
lunatic  upon  an  order,  and  who  shall  receive  or  has  receiv- 
ed a  proper  order  in  pursuance  of  this  Act  or  any  of  the 
said  repealed  Acts,  accompanied  with  the  required  medi- 
cal certificates  or  certificate  for  the  reception  or  taking 
chaige  of  any  person  as  a  lunatic,  and  the  assistants 
and  servants  of  such  proprietor,  superintendent,  or  other 
person,  shall  have  power  and  authority  to  take  charge  of, 
receive,  and  detain  such  patient,  until  he  shall  die,  or  be 
removed  or  discharged  by  due  authority,  and  in  case  of 
the  escape  at  any  time  or  times  of  such  patient,  to  retake 
him  at  any  time  within  fourteen  days  after  such  escape, 
and  again  to  detain  him  as  aforesaid;  and  in  every  writ, 
indictment,  information,  action,  and  other  proceeding  which 
shall  be  preferred  or  brought  against  any  such  proprietor, 
superintendent,  or  other  person  authorised  as  aforesaid,  or 
against  any  assistant  or  servant  of  any  such  proprietor, 
superintendent,  or  authorised  person,  for  taking,  confining, 
detaining,  or  retaking  any  person  as  a  lunatic,  the  party 
complained  of  may  plead  such  order  and  certificates  or 
certificate  in  defence  to  any  such  writ,  indictment,  in- 
formation, action,  or  other  proceeding  as  aforesaid,  and 
such  order  and  certificates  or  certificate  shall,  as  respects 
such  party,  be  a  justification  for  taking,  confining,  detain- 
ing, or  retaking  such  lunatic  or  alleged  lunatic.''    That 
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1849.  ^  section,  however,  does  not  apply  to  the  case.  Under  the 
old  law  it  was  necessary,  in  the  case  of  a  party  confined, 
for  the  party  complained  of  to  justify  his  proceedings  ac^ 
cording  to  the  course  of  the  common  law,  as  appears  from 
the  3  &  4  Will.  4,  c.  107,  s.  55.  If  it  should  be  decided 
that  this  section  does  apply,  the  keeper  of  a  lunatic  asy- 
lum may  take  a  man's  wife,  whether  she  be  a  lunatic  or 
not  [PoUock^  C.  B. — On  the  other  hand,  the  keeper 
would  be  put  to  the  expense  of  proving  that  she  was  in 
fact  a  lunatic]  The  husband's  remedy  would  be  gone, 
except,  perhaps,  by  a  writ  of  habeas  corpus.  The  words 
of  the  statute  should  be  exceedingly  strong,  to  give  a  party 
such  a  power  as  against  the  husband:  Bac.  Abr.  "  Baron. 
&  Feme,''  B.  In  the  next  place,  the  plea  does  not  state 
the  true  name  of  the  supposed  lunatic.  The  45th  section 
of  the  9  &  10  Vict  c  100  enacts,  "  that  no  person  (not  a 
pauper),  whether  being  or  represented  to  be  a  lunatic  or 
only  a  boarder  or  lodger,  in  respect  of  whom  any  money 
shall  be  received  or  agreed  to  be  received  for  board,  lodg- 
ing,  or  any  other  accommodation,  shall  be  received  into  or 
detained  in  any  licensed  house,  and  no  person  (not  a  pau- 
per) shall  be  received  into  or  detained  as  a  lunatic  in  any 
hospital,  without  an  order  under  the  hand  of  some  person 
according  to  the  Form  and  stating  the  particulars  required 
in  Schedule  (B)  to  this  Act  annexed,  nor  without  the  me- 
dical certificate  according  to  the  Form  in  Schedule  (C),  of 
two  physicians,  surgeons,  or  apothecaries  who  shall  not  be 
in  partnership,  and  each  of  whom  shall  separately  from 
the  other  have  personally  examined  the  person  to  whom 
it  relates,  not  more  than  seven  clear  days  previously  to  the 
reception  of  such  person  into  such  house  or  hospital,  and 
shall  have  signed  and  dated  the  same  on  the  day  on  which 
such  person  shall  have  been  so  examined ;  and  eveiy  per- 
son who  shall  receive  or  detain  any  such  person  as  afore- 
said, in  any  such  house  or  hospital  as  aforesaid,  without 
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such  order  and  medical  certificates  as  aforesaid,  and  any  ^  1848. 
physician,  surgeon,  or  apothecary  who  shall  knowingly 
sign  any  such  medical  certificate  as  aforesaid,  or  who  shall 
untruly  state  any  of  the  particulars  required  by  this  Act, 
shall  be  guilty  of  a  misdemeanor/'  This  plea  does  not 
state  whether  the  supposed  lunatic  was  a  married  woman 
or  not  The  plea  should  have  averred  that  she  was  known 
by  the  name  of  Elizabeth  Durie  at  that  time.  [Parke,  B. 
— ^The  keeper  cannot  be  responsible  for  the  correctness  of 
all  the  statements  in  the  order.  The  plea  states  that  she 
is  the  same  person.  Rolfey  R — Even  suppose  that  after 
her  escape  she  were  to  get  her  name  changed  by  royal  as- 
sent, what  possible  difference  could  that  make?  PoUocky 
C.  R,  referred  to  Evans  v.  Chester  (a),  and  Platty  B.,  to 
Thorpe  v.  Argles^b).]  The  name  ought  to  be  as  correctly 
stated  in  this  order  as  it  would  be  required  to  be  in  a 
warrant.  There  is  a  distinction  between  mesne  and  final 
process.  This  proceeding  being  in  the  nature  of  mesne 
process,  there  is  no  doubt  that,  if  a  party  does  not  ob- 
ject, but  allows  the  proceedings  to  go  on  to  final  process, 
the  objection  is  gone:  Shadgett  v.  Clipson  (c).  Lastly,  the 
words  in  the  declaration,  "  against  the  will  and  consent 
of  the  plaintiff,''  are  material,  and  are  not  justified.  [He 
referred  to  Com.  Dig.  "  Baron  &  Feme,"  (W.).] 

Watson,  contrd. — [Parke,  B. — The  only  doubt  I  enter- 
tain is,  whether  these  words  ''  against  the  will  and  consent 
of  the  husband  "  are  material  or  not.]  The  plea  does  not 
admit  that  allegation,  or  seek  to  justify  it  The  defendant 
couldnotnegative  the  allegation  underthe  plea  of  notguilty. 
He  must  have  pleaded  leave  and  licence,  if  he  wished  to  avail 
himself  of  the  defence  that  the  act  was  done  with  the  con- 
sent of  the  plaintiff.     As  to  the  construction  of  the  present 

{a)  2  M.  &  W.  a47.  {h)  1  D.  <!r  L.  831.  (c)  8  East,  329. 
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1849.        Act  of  Parliament,  the  judgment  of  Lord  Denman,  0.  J., 
\oMMa       ^^  Shutdeworih! 8  case  (a)  may  be  referred  to.     [He  was  then 
g  *•  stopped  by  the  Court] 

PoLLOOK,  C.  B. — ^We  are  all  of  opinion  that  the  plea  is 
good,  both  in  substance  and  in  form,  and  that  the  objec- 
tions which  have  been  raised  to  it  cannot  prevail  The 
statute  in  question  was  intended  for  the  protection  of 
the  proprietor  of  such  an  establishment  as  the  present 
against  an  action,  in  the  event  of  his  either  taking  or  re- 
taking a  person  committed  to  his  charge  as  a  lunatia 
On  the  present  occasion  he  has  retaken  the  party.  It  may 
be  conjectured,  either  that  the  lunatic,  having  escaped, 
got  married  during  the  escape,  or  that  the  husband  was 
abroad  during  that  time,  and  from  that  or  some  other 
cause  did  not  interfere,  so  that  she  was  placed  in  this 
asylum  for  her  safe  custody,  without  his  interference.  I 
think  that  the  same  rule  of  law  would  apply  to  either  case. 
If  he  had  not  interfered  at  all  in  placing  her  in  this  asylum, 
and  she  was  placed  there  by  the  order  of  some  other  person, 
I  am  inclined  to  think  that  the  husband  could  not  inter- 
fere to  demand  her,  or  to  take  her  away,  but  that  he  would 
have  to  obtain  possession  of  her  by  some  l^al  means.  So 
much  for  the  substoAMe  of  the  plea.  Next,  as  to  the  matters 
of  form  to  which  objections  have  been  raised  by  this  special 
demurrer.  The  first  objection  is,  that  it  is  not  distinctly 
denied  that  the  lunatic  was  the  wife  of  the  plaintiff.  I  do 
not  think  that  such  a  denial  was  intended.  The  plea  ra- 
ther admits  that  she  may  be  the  wife  of  the  plaintiff,  or, 
at  all  events,  the  plea  is  irrespective  of  that  matter,  and 
therefore  may  be  said  to  admit  the  fact  It  is  wholly  ir- 
respective of  her  being  the  wife,  or  whether  or  not  she  has 
become  the  wife  since,  during  her  temporary  escape.    In  my 

(a)  9  Q.  B.  659. 
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opinion,  that  matter  makes  no  difference  whatever.  The  1849. 
next  objection  is,  that  the  plea  does  not  aver  with  sufficient 
certainty,  that  the  said  Elizabeth  ever  was  a  lunatic.  With 
respect  to  that  objection,  it  was  pointed  out  at  a  very  early 
period  of  the  argument,  that  it  never  could  have  been  in- 
tended to  throw  upon  the  proprietors  of  these  asylums  the 
responsibility  of  trying  the  question  with  the  husband,  or 
with  the  party,  or  indeed  with  anybody,  and  of  going 
through  an  expensive  inquiry,  for  the  purpose  of  establish- 
ing the  fact  as  to  the  sanity  or  insanity  of  the  party.  Pro- 
vided the  proprietor  have  the  requisite  documents  to  jus- 
tify his  receiving  the  party,  these  documents  will  justify 
his  retaking  her,  and  they  will  justify  his  doing  either  the 
one  or  the  other,  if  he  be  questioned  in  an  action.  It 
appears  to  me,  therefore,  that  the  defendant  is  entitled  to 
judgment 

Pabke,  B. — I  am  of  opinion  that  the  plea  in  this  case, 
to  which  the  plaintiff  has  demurred,  is  sufficient. 

The  first  question  is,  whether  or  not  the  order  and  cer- 
tificate which  were  delivered  to  the  defendant  were  a  jus- 
tification to  him  in  this  action,  without  an  averment  of 
the  fact  that  the  plaintiff's  wife  was  a  lunatic.  I  am  of 
opinion  that  it  is  quite  clear,  that,  by  the  99th  section  of 
this  Act  of  Parliament,  it  was  intended  to  make  the  order 
and  certificate  a  sufficient  justification  to  the  keeper  of  a 
licensed  house — and  the  defendant  is  one — ^without  putting 
him  to  the  trouble  and  expense  of  making  out  the  fact, 
which  is  certified  to  him  to  be  actually  true.  He  is, 
therefore,  perfectly  justified,  under  these  orders,  in  re- 
taining the  lunatic,  and  in  retaking  her  upon  her  escape, 
provided  he  has  the  proper  documents.  That  seems  to 
me  to  be  perfectly  clear  on  the  latter  part  of  the  99th 
section. 

Then  it  is  said,  that  this  order  or  request  is  insufficient, 
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1849.  because  it  does  not  contain  the  true  name  of  the  party.  In 
the  first  place>  I  very  much  question  whether  it  is  necessary 
to  be  equally  particular  in  one  of  these  orders^  as  in  the 
case  of  a  writ»  which  is  to  deprive  a  man  of  his  goods  or 
his  liberty.  But  this  plea  sufficiently  avers  the  identity  of 
the  person  who  is  now  the  wife  of  the  plaintiff,  who  is  ad- 
mitted by  the  plea,  being  a  plea  in  confession  and  avoid- 
ance, to  be  the  person  named  in  that  order  and  certificate, 
for  it  is  averred  therein  that  the  order  and  certificate  re- 
late to  the  plaintiff's  wife, — ^that  is  a  positive  averment, 
and  there  is  nothing  inconsistent,  which  would  call,  in  the 
first  instance,  for  explanation.  It  would  be  otherwise  in 
the  case  of  a  writ  against  A.,  set  out  in  the  plea,  the  action 
being  for  the  arrest  of  B.  There  the  incongruity  would 
appear  on  the  face  of  the  pleadings,  and  would  require  ex- 
planation. It  would  be  unnecessary  to  explain  it,  if  there 
were  any  direct  averment  that  there  was  a  writ  against  the 
plaintiff,  and  that  the  plaintiff  was  taken.  It  would  be 
open,  upon  the  evidence,  to  explain  how  the  writ  did  not 
agree  in  the  name,  but  it  would  be  unnecessary  to  explain 
it  by  shewing  that  the  party  was  known  by  the  same  name. 
If,  however,  on  the  face  of  the  plea,  a  party  is  set  out  as 
having  a  different  name  to  that  mentioned  in  the  declara- 
tion, then,  according  to  the  case  of  Ooie  v.  Hmdson  (a),  the 
inconsistency  appears  on  the  face  of  the  plea,  and  it  is  bad, 
unless  there  be  some  explanation  that  the  party  was  known 
by  one  name  as  well  as  the  other;  and  such  an  averment 
would  have  been  sufficient  But  there  is  no  inconsistency 
in  the  present  case.  Here  is  an  order  against  Elizabeth 
Durie,  and  it  is  not  inconsistent  with  that  that  she  is  the 
plaintiff^s  wife.  It  appears  to  me  that  no  explanation 
whatever  is  called  for,  even  on  the  supposition  that  the 
rules  which  apply  to  writs  are  equally  applicable  to  orders 

(a)  6  T.  R.  234. 
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of  this  natureL    I  think,  therefore,  that  these  obfierrations        1849. 
are  a  sufficient  answer  to  that  formal  objection. 

The  next  objection  is,  that  it  most  be  taken  on  these 
pleadings,  that,  after  the  escape,  the  defendant  took  this 
woman  out  of  the  care  and  custody  of  the  plaintiff  I  think 
that  does  not  appear  upon  the  face  of  these  pleadings,  for 
the  declaration  merely  alleges  an  assault  upon  the  plain- 
tiff  8  wife,  and  that  she  was  taken  and  carried  away  and  de- 
tained whilst  she  was  his  wife ;  which,  it  goes  on  to  aver,  was 
done  against  the  will,  and  without  the  leave,  licence,  and 
consent  of  the  plaintiff.  But  these  latter  words  appear  to 
me  to  be  mere  surplusage.  All  that  it  would  be  necessary  to 
prove  in  this  case  is,  that  the  wife  has  been  retaken  and 
kept  away  from  the  plaintiff,  and  that  he  has  lost  her  com- 
fort and  society.  The  gist  of  the  action  being  the  loss  of 
the  comfort  and  society,  an  assault  which  did  not  end  in 
the  loss  to  the  plaintiff  of  the  comfort  and  society  of  his  wife 
would  not  support  an  action.  It  is  only  such  an  assault 
and  conduct  on  the  part  of  the  defendant  as  deprives  the 
plaintiff  of  the  power  of  associating  with  his  wife,  as  would 
support  the  action.  If  that  be  correct,  the  plea  is  perfectly 
good  by  way  of  justification,  for  it  justifies  the  principal 
and  material  allegation  in  the  declaration,  that  the  wife 
was  taken  away  from  the  husband.  That  allegation  is 
perfectly  well  justified  by  the  plea,  which  states  that  she 
escaped  from  the  defendant's  charge  and  custody,  and  that 
he  retook  her;  but  the  plea  does  not  allege  that  the  de- 
fendant took  her  from  the  immediate  care  of  the  plaintiff, 
or  against  the  will  of  the  plaintiff,  but  that  he  took  her, 
which  is  a  sufficient  prim&  facie  justification  of  the  assault 
complained  of  in  the  declaration. 

The  next  question  is,  suppose  this  taking  had  been 
against  the  plaintiff's  consent,  would  that  be  justifiable  un- 
der this  statute?  That  question,  however,  it  is  not  strictly 
necessary  to  consider  in  the  present  case,  as  the  averment 
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j^849.^  that  this  was  done  against  the  husband's  consent  is  sur- 
plusage; but  I  am  inclined  to  think  that  the  husband  could 
not  interfere,  but  must  be  left  to  a  more  formal  mode  of 
insisting  on  his  marital  rights,  by  insisting  upon  the  res- 
toration of  his  wife  to  him,  and  by  obtaining  a  habeas  cor- 
pus for  that  purpose,  if  refused.  As,  however,  what  is  said 
to  have  been  done  against  the  husband's  consent  is  mere 
surplusage,  the  plea  perfectly  well  justifies  the  taking  pos- 
session of  the  wife  by  virtue  of  the  original  order,  which 
justifies  the  defendant,  not  merely  in  taking  her  originaUy 
into  his  custody,  but  in  retaking  her  in  the  case  of  escape. 
It  may  further  be  observed,  that  if,  in  point  of  fact,  the 
woman  is  really  not  in  a  state  to  justify  the  confinement, 
two  remedies  may  be  adopted:  either  she,  or  her  husband 
for  her,  may  apply  for  a  writ  of  habeas  corpus  to  a  superior 
Court,  by  whom  it  would  be  granted  if  that  Court  were  of 
opinion  that  she  was  not  in  fact  a  lunatic;  or  relief  may  be 
obtained  by  application  to  the  commissioners,  for  she  is  not 
concluded  by  the  certificate  of  the  medical  men  as  to  her 
insanity;  and  should  they  find  her  not  to  be  insane,  they 
would  discharge  her. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendant. 


Ai 
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1849. 

HoLFORD  V.  Peitghabd.  4/^  1^- 


.SSUMPSIT.— The  declaration  stated,  that  the  defend-  By  agwem^t 

in  wnung  the 

ant  was  indebted  to  the  plaintiff  for  the  use  and  occupa-  plaintiff  let  to 
tion  of  a  fishery  of  the  plaintiff,  and  the  licence  and  liberty  i^^i^  ywdyient, 
of  fishing  in  a  certain  river,  to  wit  &c.,  by  the  permission  ^  ^^*J^^' 
of  the  plaintiff  before  then  used,  occupied,  and  enjoyed.  "▼«'  with  rod 

_..  .  and  line  onlj. 

Plea,  non  assumpsit  The  defendant 

The  particulars  of  demand  stated,  that  the  action  was  thefii£«^,— 
brought  to  recover  601  for  the  use  and  occupation  by  the  "^fj^i^^.^ 
defendant  of  part  of  the  Buckland  fishery,  from  Michael-  reoover  the  rent 
mas,  1846,  to  Michaelmas,  1847.  bitatm  count  for 

At  the  trial,  before  Erie,  J. ,  at  the  last  Brecon  Assizes,  it  ^piSon*of  ^ 
appeared  that,  by  a  written  agreement,  the  plaintiff  had  fij&y,  and  that 
agreed  to  let,  and  the  defendant  to  take,  a  specified  part  of  objection  to  the 
the  Buckland  fishery,  at  the  yearly  rent  of  50£,  but  the  dMoibing  hb 
agreement  extended  to  angling  only,  and  not  to  destrojring  *^^**™' 
fish  othervdse  than  by  a  rod  and  line.    The  defendant  had 
enjoyed  the  use  of  the  fishery  for  the  period  of  a  year.    It 
was  objected,  on  behalf  of  the  defendant,  that  the  action 
could  not  be  maintained,  since  this  was  a  grant  of  an  in- 
corporeal hereditament,  which  would  not  pass  except  by 
deed;  or,  if  not,  it  was  a  mere  personal  licence  to  angle,  in 
respect  of  which  no  action  for  use  and  occupation  would 
lie.     The  learned  Judge  overruled  the  objections,  and  a 
verdict  was  found  for  the  plaintiff,  leave  being  reserved  for 
the  defendant  to  move  to  enter  a  nonsuit 

JT.  0.  Jones,  Serjt,  now  moved  accordingly. — ^Pirst,  this 
was  a  grant  of  an  incorporeal  hereditament,  and  no  interest 
passed,  the  agreement  not  being  under  seal  (a).  [Parke, 
B. — ^The  defendant  has  enjoyed  the  fishery,  and  must  there- 
fore pay  for  such  enjo3anent]     Secondly,  an  agreement 

(a)  See  Bird  y.  Higginaon,  6  A.  &  E.  83. 
VOL.  III.  F  F  F  BXCH. 
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1849.  like  the  present,  for  a  mere  personal  licence  to  angle  with  a 
HoLFOBD  rod  and  line,  was  never  contemplated  hj  the  11  Geo.  2,  a 
PaiToeARD.  ^^'  ^^^'  ^^**  statute  enables  landlords,  where  the  agree- 
ment is  not  by  deed,  to  recover  a  reasonable  satisfaction 
for  "  the  lands,  tenements,  or  hereditaments  "  held  or  oc- 
cupied. [Parke,  B. — This  agreement  gives  the  defendant 
a  right  to  occupy  part  of  the  fishery;  that  is,  to  take  such 
portion  of  the  fish  as  can  be  got  by  a  rod  and  line.  The 
action  is  for  the  use  and  enjo3anent  of  a  licence  to  fish; 
and  the  only  question  is,  whether  the  particulars  are  such 
as  to  mislead  the  defendant  It  seems  to  me  that  he  could 
not  be  misled  by  them.] 

Pbr  Curiam  (a). — There  will  be  no  rule. 

Rule  refused. 

(a)  PoOoek,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  PiaU^  B. 


April  28.  MaCXIBEGOR  V.  Eeilt. 

In  an  action      .xjlSSUMPSIT  for  work  and  labour  as  an  attorney  and 
bSi?a deii™ry*  solicitor,  and  for  fees  due  and  payable  in  respect  thereof 
of  the  bill  to  a        p]^J^  ^y^^^  j^q  |jjQj  q{  charges,  fees,  and  disbursements, 

servant  at  tiie 

defendant's  re-    subscribed  with  the  proper  hand  of  the  plaintiff,  was,  one 

sidenoe  is  primft        ,_  i<i/.i  /.i-i 

facie  evidence     Calendar  month  before  the  commencement  of  the  suit,  de- 
tUdrfmda^.    livcred  to  the  defendant,  or  sent  by  the  post  to,  or  left  for 
the  defendant  at,  his  counting-house,  office  of  business, 
dwelling-house,  &c.  as  required  by  the  statute,  &c — Veri- 
fication. 

Replication,  that  the  plaintiff  did,  one  calendar  month 
before  the  commencement  of  the  suit,  to  wit,  on  &a,  deli- 
ver to  the  defendant  a  bill  in  writing  of  his  said  chaises, 
fees,  and  disbursements,  subscribed  with  the  proper  hand 
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of  the  plaintiff,  in  manner  and  form  as  required  by  the        1849. 
statute.     Upon  which  issue  was  joined.  Haoobsoor 

At  the  trial,  before  PoUocky  C.  B.,  at  the  Middlesex  Sit-  eult. 
tings  after  Trinity  Term,  1848,  it  was  proved  by  a  wit- 
ness, that  he  went  to  a  house  where  the  defendant  then 
lived,  and  saw  a  man-servant  at  the  door,  and  delivered 
to  him  the  plaintiff's  bill  of  costs.  It  was  objected,  on  be- 
half of  the  defendant,  that  this  was  no  proof  of  a  delivery 
to  the  defendant.  The  learned  Judge  overruled  the  objec- 
jection,  and  a  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  for  the  defendant  to  move  to  enter  a  ver- 
dict for  him,  if  the  Court  should  be  of  opinion  that  the 
mode  of  delivery  did  not  support  the  issue. 

A  rule  nisi  having  been  obtained  accordingly, 

Martm  and  Willes  shewed  cause. — The  facts  proved  are 
evidence  of  a  delivery  of  the  bill  to  the  defendant,  and 
the  onus  was  on  him  to  shew  that  he  had  not  received  it 
In  Jones  d.  OriffUhs  y.  Mar8h(a)y  where  the  question  was 
whether  the  defendant  had  been  served  with  due  notice  to 
quit.  Lord  Kenyon,  C.  J.,  says,  "In  every  case  of  the 
service  of  a  notice,  leaving  it  at  the  dwelling-house  of  the 
party  has  always  been  deemed  sufficient  So,  wherever 
the  legislature  has  enacted,  that  before  a  party  shall  be 
affected  by  any  act,  notice  shall  be  given  to  him,  leaving 
that  notice  at  his  house  is  sufficient.  So  also,  in  the  case 
of  an  attorney's  bill,  or  notice  of  a  declaration  being  filed, 
and,  indeed,  in  some  instances  of  process,  leaving  it  at  the 
house  is  sufficient;  as  a  subpoena  out  of  the  Court  of 
Chancery,  or  a  quo  minus  out  of  the  Exchequer.''  And 
BuUeTy  J.,  says,  "  Ex  concessis  personal  service  is  not  ne- 
cessary in  all  cases.  Then  what  were  the  facts  of  this 
case?  It  was  proved  that  this  notice  was  delivered  to  the 
tenant's  servant  at  the  dwelling-house  of  the  tenant,  and 

(a)  4  T.  R.  4e4. 

FFr2 
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1849.        its  contents  were  explained  at  the  time;  and  that  servant, 
Haoobxqob    ^^^  ^^  ^^  *^®  power  of  the  defendant,  was  not  called  to 
V-  prove  that  she  did  not  communicate  the  notice  to  the 

master;  this  was  ample  evidence,  on  which  the  jury  would 
have  presumed  that  the  notice  reached  the  tenant''  Doe 
d.  Neville  v.  Dunbar  {a)  is  an  authority  to  the  same  effect 
The  statute  contemplates  the  case  of  a  party  to  whom  a 
bill  is  required  to  be  delivered  being  out  of  the  way;  for 
it  provides  that  the  bill  may  be  delivered  "  at  his  count- 
ing-house, office  of  business,  dwelling-house,  or  last^known 
place  of  abode/'  In  Vincent  v.  8laymaker(b),  the  Court 
differed  in  opinion  as  to  the  meaning  of  the  words  "  deli- 
vered to  the  party  to  be  charged  therewith,"  in  the  2  Gea 
2,  c.  23,  s.  23;  but  the  majority  held,  that  a  delivery  to  an 
agent  authorised  to  receive  the  bill  was  a  delivery  to  the 
party  himself  [Parke^  B. — Can  it  be  said  that  a  livery- 
servant  is  the  agent  of  his  master  for  the  purpose  of  re- 
ceiving a  bill  of  costs?]  In  the  absence  of  any  evidence 
to  the  contrary,  the  jury  may  presume  that  the  bill  reached 
the  master's  hands. 

Crowder  and  Crompton,  in  support  of  the  rule. — ^The  2 
Geo.  2,  c.  23,  s.  23,  required  the  bill  to  be  delivered  to  the 
party  to  be  charged  therewith,  or  left  for  him  at  his  dwell- 
ing-house, or  "last  place  of  abode;"  the  6  &  7  Yict  a  73, 
&  37,  contains,  in  addition,  the  words  ''  or  sent  by  the  post 
to,  or  left  for  him  at,  his  counting-house,  office  of  business," 
&C.  Those  provisions  having  been  specifically  inserted  in 
the  latter  Act,  the  plaintiff  is  bound  to  bring  his  case 
within  one  or  other  of  the  alternatives.  His  argument 
however  is,  that  in  order  to  prove  one,  he  may  prove 
something  different,  and  then  call  on  the  jury  to  infer  a 
delivery.  HiU  v.  Humphreys  (c)  shews  that  there  must  be 
delivery  in  accordance  with  the  terms  of  the  statute.  There 

(a)  Moo.  t  M.  10.  (h)  12  East,  372.         (c)  2  Boe.  &  P.  343. 
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the  bill  had  been  left  at  the  defendant's  counting-house;  1849. 
but  the  2  Geo.  2,  c.  23,  not  having  provided  for  such  a 
mode  of  delivery,  the  plaintiff  was  nonsuited.  Here  the 
issue  raised  is,  whether  there  was  a  personal  delivery,  and 
that  issue  cannot  be  satisfied  by  any  other  kind  of  proof. 
The  cases  respecting  notices  to  quit  are  distinguishable, 
for  there  the  question  arises  at  common  law,  and  not  un^ 
der  a  specific  statutory  provision. 

Pollock,  C.  B. — ^We  all  agree  that  there  was  evidence 
to  go  to  the  jury  of  a  delivery  of  the  bill  to  the  defendant 

Paeke,  R — I  was  rather  of  a  different  opinion  at  first; 
but,  on  consideration,  I  think  there  was  evidence  of  a  de- 
livery to  the  defendant  It  is  open  to  the  plaintiff  to 
select  any  mode  of  delivery  which  the  statute  authorises. 
He  may  deliver  the  bill  to  the  defendant  personally,  or^ 
according  to  the  construction  put  on  the  other  Act,  he  may 
deliver  it  to  an  agent  authorised  to  receive  such  bill,  or  he 
may  rely  on  its  being  sent  by  post-,  or  left  otherwise  at  the 
dwelling-house  or  last  place  of  abode  of  the  defendant 
But  having  selected  his  mode,  he  must  prove,  to  the  satis- 
faction of  the  jury,  a  delivery  by  himself  or  his  agent,  or 
some  one  authorised  by  him.  On  this  issue  he  is  bound 
to  satisfy  them  that  the  bill  reached  the  defendant,  and  he 
runs  the  risk  of  the  jury  drawing  the  inference,  as  BuUer, 
J.,  says,  '^  that  the  servant  did  not  communicate  the  notice 
to  his  master.'"  In  this  case  the  bill  was  left  with  a  man- 
servant at  the  door  of  the  defendant's  residence, — there- 
fore, presumably,  the  family  was  in  town, — and  the  leaving 
the  bill  with  the  servant  affords  a  presumption  of  its  hav- 
ing reached  the  master.  The  fact  of  putting  it  in  the  ser- 
vant's hands  is  sufficient  to  constitute  the  servant  the 
agent  of  the  plaintiff  for  the  delivery  of  the  bill  But 
then,  upon  this  issue  the  defendant  might  call  the  servant 
to  prove  that  he  never  did  deliver  the  bill  to  his  master, 
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1849.  in  which  case  the  plaintiff  would  fail  in  shewing  that  the 
servant  was  the  agent  of  his  master  for  the  purpose  of 
receiving  the  bilL  I  own  I  do  not  think  that  a  domestic 
servant  is  an  agent  for  that  purpose;  but  the  question  is, 
whether  the  fact  of  delivery  to  the  servant  may  not  be 
used  as  evidence  of  a  delivery  to  the  master.  So,  by  send- 
ing the  bill  by  post,  the  plaintiff  would  in  the  same  way 
run  the  risk  of  the  servant  being  called  to  say  that  he 
never  received  it  For  these  reasons  I  think  the  verdict 
was  right 

RoLFE,  B. — ^I  am  of  the  same  opinion ;  although  I  do 
not  vaiy  from  the  opinion  I  expressed  when  the  rule  was 
granted,  namely,  that  the  issue  being  put  on  a  personal 
delivery,  that  would  not  be  made  out  by  adding  another 
alternative.  But  now  the  view  presented  to  my  mind  is, 
whether  this  was  not  evidence  in  support  of  the  replication. 
On  consideration  I  think  it  wa& 

Platt,  B. — ^There  was  evidence  firom  which  the  jury 
might  infer  that  the  servant  was  authorised  to  receive  any 
document  directed  to  his  master,  and  so  they  might  pro- 
perly infer  that  the  master  received  the  bill  by  the  agencjr 
of  his  servant 

Rule  discharged. 


Di 
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1849. 

MiLLEB  V.  AtLES.  ^ay  l- 


E6T  for  work  and  labour  as  an  attorney  and  solicitor.  Paymentcaimot 
Pleas,  first,  nunquam  indebitatus;  secondly,  a  set-off  dciSeradarT" 
for  money  had  and  received  by  the  plaintiff  for  the  use  of  ^^^^^^ 
the  defendant  ^"  to  a  plea  of 

The  plaintiff  joined  issue  on  the  first  plea;  and  to  the  An  attorney 
second  replied,  "that  he  never  was  indebted  modo  et  hii^ent^mo- 
forma."    Upon  which  issue  was  joined.  neyinhiihandi, 

,  •'  De3rond  the 

At  the  trial,  before  PoUocky  C.  B.,  at  the  London  Sittings  amountmwhich 
after  last  Trinity  Term,  the  plaintiff  proved  that  the  de-  delted  to  Wm! 
fendant  was  indebted  to  him  in  the  sum  of  572.  19«.  6d, 
for  work  and  labour  as  an  attorney.  The  defendant,  in 
support  of  his  set-off,  proved  the  receipt  of  money  by 
the  plaintiff  for  the  defendant's  use  to  the  amount  of 
1052.16«.8d  The  plaintiff  then  sought  to  discharge  himself 
of  this  amount,  by  proving  payment  of  various  sums  at 
different  times  on  account  of  cheques  signed  by  the  defend- 
ant It  was  objected  on  behalf  of  the  defendant,  that 
evidence  of  payment  was  not  admissible  under  the  repli- 
cation of  "never  indebted "(^)>  ^^^  ^^^  learned  Judge, 
being  of  that  opinion,  rejected  the  evidence.  It  was  also 
contended,  on  the  part  of  the  plaintiff,  that  the  defendant 
could  not  avail  himself  of  the  set-off,  inasmuch  as  the 
plaintiff  had  a  lien  on  the  money  received  by  him.  The 
learned  Judge  overruled  this  objection,  and  a  verdict  was 
found  for  the  plaintiff  on  the  first  issue,  and  for  the  de- 
fendant on  the  set-off,  leave  being  reserved  for  the  plain- 
tiff to  move  to  enter  a  verdict  for  571 198,  6d. 

A  rule  nisi  having  been  obtained  to  enter  a  verdict, 
or  to  amend  the  replication,  and  for  a  new  trial  on  pay- 
ment of  costs, 

(a)  See  8tochbridgt  r.  Sauama,  3  Q.  B.239. 
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1849.  Lusk  shewed  causa — ^First,  it  has  been  decided  in  se- 

veral instances,  that  payment  cannot  be  given  in  evidence 
under  a  replication  of  never  indebted  to  a  plea  of  set-off 
Secondly,  the  plaintiff  had  no  lien  on  the  money  which  he 
received  for  the  defendant's  use,  beyond  the  amount  in 
which  the  latter  was  indebted  to  him.  [PoUock^  C.  R — 
There  is  a  distinction,  in  that  respect,  between  money  re- 
ceived on  account  and  a  number  of  chattels.  If  a  creditor 
has  a  security  on  all  the  Airniture  in  a  house,  the  owner 
cannot  demand  any  part  without  offering  the  whole  debt.. 
A  lien  upon  money  is  different]  Money  is  divisible,  and 
the  plaintiff  has  no  lien  beyond  the  amount  of  his  bilL 
[Parkey  B. — If  it  were  otherwise,  the  defendant  must  first 
pay  the  bill,  and  then  run  the  risk  of  the  solvency  of  the 
attorney.]  The  same  observation  would  apply  to  auc- 
tioneers, agents,  and  others. 

Joyce^  in  support  of  the  rule. — ^No  debt  ever  existed 
which  could  form  the  subject  of  a  set-off.  The  defendant 
is  in  the  same  situation  as  if  he  had  brought  an  action  for 
money  had  and  received,  on  an  implied  contract  The 
money  was  received  by  the  plaintiff  in  the  course  of  his 
duty  as  attorney,  and,  in  the  same  way,  paid  over  to  the 
defendant's  use.  [Parhey  R — ^Was  he  not  responsible  in 
the  meantime?]  The  debt  would  only  arise  when  he  com- 
mitted a  breach  of  duty.  If  money  be  given  to  a  person 
to  carry  to  a  bank,  no  action  for  money  had  and  received 
would  lie  for  the  money  after  his  receipt  of  it,  and  before 
he  deposited  it  in  the  bank.  The  principle  of  the  deci- 
sion in  Busaey  v.  Bamett(a)  is  applicable  to  this  case; 
there  it  was  held,  that  no  debt  arises  where  goods  are  sold 
for  ready  money,  and  payment  made  accordingly,  and 
therefore  such  payment  is  proveable  under  the  general 

(a)  9  M.  &  W.  312. 
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issue.    [Parke,  B. — ^You  say  that  the  mere  fact  of  the  re*        1849. 
ceipt  of  money  is  not  enough  to  render  a  person  liable  in 
an  action  for  money  had  and  received;  but  that  is  only  in 
some  cases  of  money  given  ad  merchandizandum:  Anotk, 
11  Mod.  92.] 

Per  Curiam  (a). — The  plaintiff  may  have  a  new  trial  on 

payment  of  costs. 

Rule  accordingly. 

(a)  PoUoeky  C.  ]&.,  Parke,  B.,  BxUft,  B.,  and  PUoi,  B. 


Grew  «.  Hill.  210^  l. 

HE  declaration  stated,  that,  at  the  time  of  the  commit-  A  dedtndon 
ting  of  the  grievance  &c,  the  defendant  had  contracted  aefendant^  ^^ 


T 


with,  and  was  employed  by,  certain  persons,  then  acting  !?S?^*^  ^f 
as  Coomiissioners  of  Sewers  of  the  Tower  Hamlets,  to  make  munonen  of 
a  sewer  in  a  certain  public  highway  for  all  the  subjects  a  Mwer  in  a 
of  our  Lady  the  Queen,  &c. ;  and  thereupon,  on  &c.,  the  S?tfiirt?e^^' 
defendant  wrongfally  kept  and  continued  on  the  said  high-  ^rongfidiy  kept 
way  two  iron  gratings,  then  lying  on  the  said  highway,  »fi  on  the  h^fawajr 

A^^Mf^  laMMt    apv^bA 

^  cu^ciy  wnd  care  of  the  defendant^  for  forming  the  said  mgiiymg^m- 
sewer,  without  placing  any  light  or  signal  near  them,  or  ^^J^  ^ 
adopting  any  other  means  to  shew  that  they  were  upon  ^ik^drfendr 
the  said  highway ;  by  reason  whereof  the  plaintiff,  in  the  the  aewer,  witb- 
night  time,  walking  along  the  said  highway,  fell  over  the  ^tw^l^nlS^ 
said  gratings  into  a  pool  of  water,  whereby  &c. — [alleging  "?1^**"4^ 

special  damage.]  plaintiff (ielloirer 

•m  .1  them  and  tn^ 

Plea,  not  guilty.  tained  danu^. 

At  the  trial,  before  Pollock,  C.  R,  at  the  Middlesex  Sit-  ^S^^}^. 
tinirs  after  last  Trinity  Term,  it  appeared  that  the  defend^  9^—hm,  that 

®  .f  '  ri-  the  allqjaticm 

that  the  giatiiigt 
were  in  the  care  and  outody  of  the  defimdant  waf  immaterial  inducement,  and  therefofe  not  admit* 
ted  by  the  plea. 
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1649.  ant,  who  was  a  builder,  had  contracted  with  the  Commis- 
sioners of  Sewers  of  the  Tower  Hamlets  to  construct  a 
sewer  in  the  Cambridge  Road,  and  that  the  commissioners 
had  supplied  him  with  iron  gratings,  to  be  placed  in  holes 
made  in  the  ground  communicating  with  such  sewer.  At 
the  time  the  accident  occurred,  the  gratings  were  lying 
on  the  highway  without  any  light  near  them.  Evidence 
was  tendered,  on  the  part  of  the  defendant,  for  the  purpose 
of  shewing  that  the  gratings  were  not  in  his  custody  and 
care.  That  evidence  was  objected  to  by  the  plainti£^  on 
the  ground  that  it  was  admitted  on  the  record  that  the 
gratings  were  in  the  custody  and  care  of  the  defendant 
The  learned  Judge  received  the  evidence,  and  left  it  to 
the  jury  to  say  whether  or  no  the  gratings  were  in  the 
custody  and  care  of  the  defendant.  The  jury  found,  that 
although  by  the  contract  the  defendant  had  nothing  to  do 
with  the  gratings,  yet  they  had  been  received  by  him,  and 
were  in  his  custody  at  the  time  of  the  accident,  and  gave 
a  verdict  for  the  plaintiff,  with  51.  damages,  leave  being 
reserved  for  the  defendant  to  move  to  enter  a  nonsuit 
A  rule  nisi  was  obtained  accordingly,  against  which 

Watson  and  W.  L.  Thomas  shewed  cause. — It  is  admitted 
on  the  record,  that  the  gratings  were  in  the  care  and  cus- 
tody of  the  defendant  The  plea  of  not  guilty  merely  puts  in 
issue  the  breach  of  duty:  Reg.  Gen.  H.  T.  4  Will  4,  IV;  that 
consisted  in  keeping  the  gratings  on  the  highway,  without 
placing  any  light  near  them:  Letuis  v.  Alcock(a).  The 
averment  of  the  gratings  being  in  the  custody  and  care  of 
the  defendant,  is  material  inducement,  and  might  have 
been  traversed.  It  makes  no  difference  in  what  part  of 
the  declaration  the  inducement  is  placed.  In  Dtinford  v. 
TraUle8(b)y  Lord Abingerj  C.  B.,  says,  "There  is  no  reason 
in  principle  why  the  inducement,  as  it  is  termed,  should  be 

(a)  3  M.  &  W.  188.  (5)  12  M.  &  W.  529. 
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at  the  beginning  of  a  declaration,  rather  than  at  the  end.''  1848. 
A  similar  observation  is  made  by  the  CSourt  in  Tavemer  v. 
Litde  (a).  The  case  resembles  that  of  an  action  for  drop- 
ping an  anchor  without  marking  the  spot  by  a  buoy,  in 
which  the  plea  of  not  guilty  merely  puts  in  issue  the  breach 
of  duty  in  not  placing  a  buoy.  [They  also  cited  Woo^y. 
Beard(b),  Hart  v.  Crowley  (c),  Norton  y.  Sdwlefiddid)^ 
and  Dawson  ▼.  Moore(e).'] 

Petersdofffy  in  support  of  the  rule. — ^The  allegation,  that 
the  gratings  were  in  the  custody  and  care  of  the  defend- 
ant, is  inmiaterial,  or  if  material,  is  descriptive  of  the 
wrongful  act,  and  so  in  issue.  It  is  submitted,  however, 
that  the  allegation  could  not  be  traversed,  for  the  defend- 
ant's liability  does  not  arise  from  the  fact  of  the  gratings 
being  in  his  custody  and  care,  but  from  his  wrongfully 
keeping  and  continuing  them  on  the  highway  without  a 
light  If  the  introductory  statement,  as  to  the  defendant 
having  contracted  with  the  Commissioners  of  Sewers,  and 
also  the  allegation  as  to  the  custody  and  care  of  the  gratings, 
were  struck  out  of  the  declaration,  it  would  nevertheless 
be  good.  The  duty  of  placing  a  light  does  not  arise  from 
those  previous  statements.  The  effect  of  the  plea  of  not 
guilty  in  an  action  for  a  nuisance,  is  different  from  that  in 
an  action  for  improperly  navigating  a  vessel  In  the  for- 
mer it  puts  in  issue  all  that  is  descriptive  of  the  wrongful 
act^  and  the  consequences  of  that  act  Norton  v.  Schole- 
field{d)  is  an  authority  in  point  (He  was  then  stopped  by 
the  Court). 

Pollock,  C.  R — ^The  rule  must  be  absolute.    Whatever 
is  material  inducement,  if  not  traversed,  is  admitted.   The 

(a)  6  Bing.  N.  0.  678.  (d)  9  M.  <fe  W.  665. 

{h)  8  C.  A  P.  373.  {€)  7  0.  tF.  26. 

(c)  12  A.  <b  E.  378. 
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1649.  form  in  which  it  appears,  whether  parenthetically  or  hj 
a  direct  ayerment,  is  of  no  importance.  If,  then,  the  al- 
legation that  the  gratings  were  in  the  custody  and  care  of 
the  defendant  had  really  been  material,  the  argument  of 
the  plaintiff's  counsel  would  have  been  conclusiYe;  but 
when  the  declaration  is  examined,  it  becomes  evident  that 
this  allegation  might  be  struck  out,  and  the  action  still 
maintainable.  So  also  the  statement  that  the  defendant 
was  employed  by  the  commissioners.  Therefore  the  omis- 
sion to  traverse  those  facts  does  not  amount  to  an  admis- 
sion of  them,  the  rule  being,  that  nothing  is  admitted  by 
the  plea  of  not  ^ilty,  except  what  is  material  to  raise  the 
duty  or  create  the  obligation  for  the  breach  of  which  the 
action  is  brought  The  real  grievance  is,  that  the  defend- 
ant kept  and  continued  the  gratings  on  the  public  highway, 
and  that  is  traversed  by  the  plea  of  not  guilty. 

Pabkb,  R — I  am  of  the  same  opinion.  Mr.  Watsons  ar- 
gument would  be  well  founded  if  this  were  material  in- 
ducement; and  no  doubt,  in  whatever  part  of  a  declaration 
material  inducement  is  found,  still  it  is  inducement,  and 
traversable.  On  the  other  hand,  it  is  correct,  as  stated  by 
the  Lord  Chief  Baron,  that  inducement  which  is  immate- 
rial need  not  be  traversed.  That  was  decided  in  Bennum 
V.  Datnson(a),  where  an  introductory  allegation  that  the 
defendants  were  the  owners  of  a  vessel,  was  held  not  to  be 
admitted  by  the  plea  of  non  assumpsit  I  agree,  that  what- 
ever is  improperly  pleaded  as  inducement  may  be  struck 
out  of  the  declaration.  Now  the  substantial  all^ation  in 
this  declaration,  and  which  alone  need  be  answered,  is 
that  the  defendant  kept  and  continued  the  gratings  on  a 
public  highway  without  warning  the  public.  The  subse- 
quent allegation,  as  to  their  being  in  his  custody  and  care, 
may  be  struck  out ;  and  it  is  clear  from  the  evidence,  that 

(a)  3  M.  t  W.  179. 
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lie  was  not  guilty  of  so  keeping  and  continuing  the  grat-        1849. 
ings.    The  rule  will  therefore  be  absolute  to  enter  a  non-      ^  Gmw" 
suit  „*• 

HiLIi. 

■ 

BoLFE,  B.y  and  Platt,  R,  concurred. 

Rule  absolute. 


Sc] 


wo- 


Ness  v.  Anoas.  May  8. 

IIRE  FACIAS  on  a  judgment  obtained  against  the  Axnvrifld 
pubUc  officer  of  "  The  North  of  England  Joint-stock  Bank-  ^J^^^ 
ing  Company/'  against  the  defendant,  as  a  member  for  the  ^°^^'  ^ 
tmie  being  of  the  Company.  chased,  with  the 

Plea,  that  the  defendant  was  not  a  member  modo  et  Lpante  Mtate, 
form& ;  upon  which  issue  was  joined.  JtoSTSmV™*" 

At  the  trial,  before  CresaweU^  J.,  at  the  Northumberland  Oompanj,  and 

nt  A  •  was  registered 

Summer  Assizes,  1848,  it  appeared,  that  in  the  year  1840,  as  owner.  Her 
and  subsequently,  Mary  Angas,  the  wife  of  the  defendant,  ^^  J^ 
being  entitled  to  an  annuity  of  2001  a  year  to  her  sole  and  4*^'*^'  ^ 

®  .  signed  receipts 

separate  use,  purchased  out  of  the  produce  of  it  several  as  the  agent  of 
shares  in  "The  North  of  England  Jointnstock  Banking  attended  a 
Company,"  which  were  duly  transferred  to  her  by  deed.  oraipaSy,  at* 
The  shares  were  purchased  by  her  in  her  own  name,  with  J?^'?^^** 
her  husband's  consent,  and  she  was  registered  as  a  share-  were  entitled  to 
holder,  and  so  described  in  the  return  made  to  the  Stamp  The  Company's 
Office,  in  pursuance  of  the  4th  section  of  the  7  Geo.  4,  a  46.  a*^t^l^^. 
The  defendant  had  received  some  of  the  dividends  on  these  ^J^  ^^^ 

band  of  any  n- 

shares,  and  had  signed  receipts  in  these  terms : — ''  Per  pro-  male  sharehoid- 
curation  of  Mary  Angas,  John  L  Angas;"  and  also  thus:  beamemtoin 
''For  Maiy  Angas,  John  L.  Angas."    All  these  receipts  SSS^tat"^ 
were  upon  the  usual  form  of  dividend  warrant  prepared  ^^^  ^  »* 

*  ,  liberty  to  sell 

and  issued  by  the  Company,  stating  the  shares  to  be ''  stand-  them,  or  at  his 
ing  in  my  name."    The  defendant  had  also  attended  some  eome^a  member 

on  complying 
with  certain 
reqnisitionsy  which  the  defiendant  in  this  case  did  not  do: — ffdd,  that  the  defendant  was  not  a  iMm- 
ber,  for  the  purpose  of  execution  by  scire  fiidas  on  a  judgment  against  the  public  officer,  under  the  7 
Geo.  4,  c  46,  s.  18. 
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^849^      meetings  for  winding  up  the  affairs  of  the  Ciompany,  at 
which  none  but  shareholders  were  entitled  to  be  present. 
The  deed  of  settlement  was  put  in,  the  28th  clause  of  which 
provided,  that  "  the  husband  of  any  female  shareholder,  or 
the  executor,  administrator,  or  legatee  of  any  deceased 
shareholder,  or  the  assignee  of  any  bankrupt  or  insolvent 
debtor  possessed  of  shares,  shall  not  be  a  member  of  the 
Company  in  respect  of  such  shares  as  shall  be  vested  in 
him  in  respect  of  any  of  the  aforesaid  capacities  respect- 
ively;  but  such  assignee  of  a  bankrupt  or  insolvent  debtor 
shall  sell  and  dispose  of  such  shares  in  manner  and  sub- 
ject to  the  provisions  hereinbefore  expressed  and  contain- 
ed with  respect  to  the  sale  and  transfer  of  shares;  and  any 
such  husband,  executor,  administrator,  or  legatee  as  afore- 
said, shall  be  at  liberty  either  to  sell  and  dispose  of  the 
shares  so  vested  in  him,  in  like  manner  and  subject  as  afore- 
said, or,  at  his  option,  to  become  a  member  of  the  Com- 
pany in  respect  of  such  shares,  on  complying  with  the  pro- 
vision of  these  presents  as  next  hereinafter  expressed  in 
that  behalf" 

By  clause  29,  "  the  husband  of  any  female  shareholder, 
or  the  executor,  administrator,  or  legatee  of  a  deceased 
shareholder,  who  shall  be  desirous  of  becoming  a  member 
of  the  Company  in  respect  of  the  shares  vested  in  him,  in 
any  of  such  capacities  respectively,  shall  give  notice  in 
writing  at  the  banking-house  of  the  Company  in  Newcas- 
tle-upon-Tyne of  such  his  desire;  in  which  notice  shall  be 
expressed  the  name  and  place  of  abode  of  the  person  giv- 
ing the  same,  and  the  name  of  the  shareholder  in  whose 
place  or  right  he  claims,  and  the  number  of  shares  in  re- 
spect whereof  he  is  desirous  of  becoming  a  member;  where- 
upon and  upon  otherwise  complying  with  the  provisions  of 
the  deed  of  settlement,  he  shall  be  admitted  and  become  a 
member  in  respect  of  such  shares,  and  have  the  same  trans- 
ferred into  his  name  accordingly,  and  shall  be  personally 
charged  with  the  duties  and  liabilities  incident  to  the 
ownership  of  the  same." 
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By  clause  30,  ''  the  husband  of  any  female  shareholder,  1849. 
or  the  executor,  administrator,  or  legatee  of  any  deceased 
shareholder,  who  shall  not,  under  the  provision  lastly 
hereinbefore  contained,  elect  to  become  a  member  of  the 
Company  in  respect  of  the  shares  vested  in  him  in  any  such 
capacity,  and  also  the  assignee  of  every  bankrupt  or  insol- 
vent debtor  possessing  shares,  shall  be  entitled  to  receive 
any  dividend  which  shall  have  become  due  on  the  shares 
so  vested  in  him,  in  any  such  capacity  as  aforesaid,  before 
his  title  to  the  shares  accrued;  but  no  dividends  which 
shall  become  due  on  the  same  shares,  after  his  title  shall 
have  accrued,  shall  be  payable  to,  or  demandable  by  him, 
but  shall,  till  some  person  shall  have  become  a  member  of 
the  Company  in  respect  of  the  same  shares,  remain  in  sus- 
pense, and  shall  not  be  paid  till  the  transfer  thereof  shall 
be  completed,  and  the  new  holder  thereof  shall  claim  the 
same ;  and  every  transfer  shall  carry  with  it  the  profits  and 
interest  and  share  of  capital  and  surplus  or  guarantee  fund 
in  respect  of  the  shares  transferred,  so  as  to  close  all  the 
right  and  interest  of  the  party  or  parties  making  such 
transfer  in  respect  of  such  transferred  shares.^^ 

By  clause  31,  "  In  case  any  person,  in  whom  any  shares 
shall,  by  original  subscription,  purchase,  marriage,  bequest, 
representation,  or  other  mode  of  acquisition,  become  vest^ 
ed,  and  who  shall  not  have  executed  the  deed  of  settle- 
ment, shall,  for  six  calendar  months  after  notice  in  writ- 
ing for  that  purpose,  neglect  or  refuse  to  execute  the  same, 
it  shall  be  lawful  for  the  directors  to  declare  the  shares  so 
vested  in  such  person  so  neglecting  or  refusing,  and  all  be- 
nefit and  advantage  whatsoever  incident  thereto,  to  be  for- 
feited to  the  other  shareholders,  and  the  same  shall  be  for- 
feited accordingly/' 

The  defendant  had  not  complied  with  the  above-men- 
tioned provisions. 

Under  these  circumstances,  the  learned  Judge  was  of 
opinion  that  the  defendant  had  been  proved  to  be  a  mem- 
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1849.  ber  of  the  Company;  and  he  directed  a  verdict  for  the 
plaintiff,  reserving  leave  for  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  de- 
fendant was  not  a  member  of  the  copartnership,  vdthin  the 
meaning  of  the  13th  section  of  the  7  Geo.  4,  c.  46. 
A  rule  nisi  having  been  obtained  accordingly, 

Watson  and  Manisty  shewed  cause. — ^These  shares,  being 
a  chattel  interest,  and  part  of  the  personal  estate  which 
the  wife  acquired  during  coverture,  vested  absolutely  in  her 
husband.    The  4th,  5th,  and  6th  sections  of  the  7  Greo.  4,  c. 
46,  relate  to  the  return  and  filing  at  the  Stamp  Office  of  a 
list  of  the  names  and  places  of  abode  of  the  members  of 
the  copartnership.    It  is  immaterial,  however,  that  the 
wife's  name  has  been  returned,  for  the  fact  of  a  party 
being  a  shareholder  may  be  proved  aliunde :  Edwards  v. 
Buchanan  (a).    The  9th  section  enables  the  copartnership 
to  sue  and  be  sued  in  the  name  of  their  public  officer,  and 
the  13th  section  prescribes  the  mode  in  which  execution 
is  to  issue,  which  must  in  the  first  instance  be  against  the 
members  for  the  time  being.    The  interest  of  a  shareholder 
in  a  Company  of  this  description  is  not  different  from  that 
of  a  member  of  an  ordinary  partnership;  it  is  not  a  mere 
chose  in  action,  but  a  share  in  the  property  of  the  bank: 
Buckeridge  v.  Ingram  (b) ;  and  whether  that  is  acquired  by 
a  married  woman  from  the  produce  of  her  separate  estate 
or  not,  it  equally  vests  in  her  husband :  Agar  v.  Ble&yn  (c), 
Came  v.  Brice  (d).     Here  the  husband  has  given  a  receipt 
in  the  name  of  his  wife  for  the  dividends,  which  were 
his  own  property.    This  is  in  effect  the  case  of  a  husband 
having  authorised  his  wife  to  make  a  contract  which  mi^t 
enure  to  his  benefit.    The  contract  of  the  wife  was  void, 
but  the  husband  having  afterwards  sanctioned  it,  it  be- 


(a)  3  B.  &  Ad.  788.  (c)  2  Cr.  M.  &  IL  699. 

(&)  2  Yes.  jun.  052.  (i)  7  Bi.  &  W.  183. 
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came  in  point  of  law  his  contract :  Bidgood  v.  Way  (a).  1849. 
Where  a  bill  of  exchange  is  made  payable  to  a  wife  during 
coverture,  her  husband  may  sue  on  it  alone,  or  his  wife 
may  be  joined:  PhiUiskirk  v.  PluckweU  (b).  A  bill  of  ex- 
change, however,  being  a  mere  chose  in  action,  unless  the 
husband  reduced  it  into  possession,  it  would,  on  his  death, 
survive  to  his  wife;  but  these  shares  would,  in  the  event 
of  the  husband's  death,  vest  in  his  executors:  Macqueen's 
Husband  and  Wife,  p.  18,  citing  Co.  Litt  300.  A  married 
woman  is  incapable  of  contracting  without  the  consent  of 
her  husband :  Smout  v.  IJbery  (c).  Blackstone,  J.,  in  Stevenson 
V.  Hard%e(d)y  said :  '^  It  is  true  that  no  complete  or  perfect 
contract  can  be  made  by  a  feme  covert,  by  her  own  autho- 
rity; yet  by  the  assent  of  her  husband  she  may  contract 
as  his  substitute,  as  in  case  of  either  sale  or  loan.  This 
assent  may  be  either  express  or  implied:  it  may  be  prior 
or  subsequent  to  the  contract  If  prior,  and  communi- 
cated to  the  defendant,  the  contract  is  made  actuaUy,  and 
not  merely  virtually ,  with  the  husband;  if  subsequent,  then 
the  wife's  contract  is  inchoate  and  imperfect  till  affirmed 
or  disaffirmed  by  the  husband;  and  such  affirmation,  if 
given,  transfers  the  contract  to  him."  Such  was  the  case 
here.  No  particular  proof  is  required,  in  order  to  estab- 
lish the  fact  that  the  husband  has  become  a  member  of 
the  copartnership :  Ooddard  v.  Hodges  (e).  If  a  call  had 
been  made,  the  Company  could  not  have  sued  the  wife 
effectually,  for  she  would  have  the  right  of  pleading  her 
covertiure.  The  husband,  who  receives  the  fruits  of  the 
shares,  has  the  interest  in  the  copartnership.  It  is  he 
who,  in  point  of  law,  receives  a  portion  of  those  funds 
from  which  the  creditors  are  to  be  satisfied.  A  bond 
given  to  the  husband  and  wife  is,  in  point  of  law,  the  hus- 

(a)  2  W.  Bl.  1236.  (d)  2  W.  Bl.  872. 

(h)  2  M.<fe  8eL  393.  (e)  1  C.  ilr  M.  33. 

(<;)  10  M.  &  W.  1. 

VOL.  in.  G  a  a  exch. 
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1849.  band's.  There  are  other  authorities  to  the  effect  that 
evidence  is  admissible  to  shew  that  a  party  is  a  member, 
hj  his  attending  meetings  and  taking  a  share  in  the  pro- 
ceedings of  the  Company:  Bex  v.  James  (a),  Reg.  v.  Car- 
ter  (b)j  Harrison  v.  Hea^hom  (c).  Here  the  defendant  at- 
tended meetings,  which  no  one  could  do,  unless  he  were 
a  member.  There  was  evidence,  therefore,  that  the  de- 
fendant was  a  member.  [They  also  referred  to  The  Bir- 
mingham,  Bristol,  amd  Thames  Junction  Railway  Company 
V.  Locke  (d)f  The  Sheffield,  Ashton-v/nder-Lyne,  and  Man- 
chester Railway  Company  v.  Woodoods  (e).  The  London 
Ora/nd  Jwnction  Railway  Company  v.  Freeman  (/),  The 
Cheltenham  Ac  Railway  Company  v.  Danid(g)y  Tuffman 
V.  Hopkins  (h),  Fenwick's  caseii),  11  &  12  Vict.  c.  45.] 

Knowles  and  Oranger,  in  support  of  the  rule. — ^The  de- 
fendant does  not  dispute  the  correctness  of  the  cases  which 
have  been  decided  as  being  governed  by  particular  Acts  of 
Parliament,  nor  does  he  dispute  the  common^aw  Uabilitj 
of  partners  to  be  bound  by  their  acts.  But  the  present 
remedy  is  not  a  common-law  right,  but  is  one  given  bj 
statute.  The  remedy  is  an  extraordinary  one,  and  the 
requisites  of  the  statute  must  be  strictly  observed.  The 
question  is,  whether  or  not  the  defendant  was  a  member 
of  the  copartnership,  as  between  himself  and  the  other 
members.  It  has  been  argued  as  if  the  question  depended 
upon  the  defendant's  acts  by  holding  himself  out  to  the 
world  as  a  partner.  The  rule  is  plain,  that  no  man  can 
be  a  member  in  any  concern  without  the  consent  of  the 
other  members.  The  defendant  did  not  comply  with  the 
requisites  of  the  deed  of  settlement,  by  which  he  iras 

(a)  7  C.  <!r  P.  663.  (/)  2  M.  &  G.  606. 

(b)  1  Den.  C.  C.  66.  (^)  2  Q.  B.  281. 
(e)  6  M.  ilr  G.  81.  (A)  4  M.  <b  G.  389. 
(d)  1  Q.  B.  266.  (0  1  De  G.  &  S.  567. 
{e)  7  M.  &  W.  674. 
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entitled  to  become  a  member;  and  for  this  purpose  the  ,  ^^^' 
deed  may  be  referred  to.  The  defendant  did  not  execute 
the  deed:  this  is  required  to  be  done  by  the  8th  clause  of 
the  deed;  that  clause  expressly  says,  that  ''the  number  of 
shares  subscribed  for  or  holden  by  each  person,  shall,  at 
the  time  of  his  execv/ting  the  deed  of  settlement,  be  writ- 
ten opposite  to  his  name,  as  subscribed  thereto/'  Again, 
suppose  the  husband  were  to  die,  or  to  become  bankrupt, 
the  executor  or  assignee  would  not  thereby  become  a 
member:  the  28th  clause  expressly  provides  against  such 
a  result  Even  admitting  that  they  would  have  an  interest 
in  the  fiind  of  the  wife  in  the  copartnership,  still  they 
would  not  become  members  for  the  purpose  of  this  pro- 
ceeding. The  husband  received  the  dividends  in  the 
character  of  agent  to  his  wife.  Whether  the  money  is  the 
husband's  when  it  comes  into  his  hands,  does  not  affect 
the  defendant's  argument.  The  defendant,  therefore, 
never  was  a  member  of  this  copartnership.  [They  cited 
Dowling  v.  Maguire  (a),  Scott  v.  Berkeley  (5),  Steward  v. 
Oreaves  (c).] 

Pollock,  C.  B. — ^The  rule  must  be  absolute.  This  is  a 
scire  facias  against  the  defendant  as  a  member  for  the 
time  being  of  a  banking  copartnership.  The  only  plea  is, 
that  he  was  not  a  member  modo  et  forma,  and  for  this 
purpose  I  think  he  was  not.  The  facts  are,  that  his  wife, 
in  her  own  name,  and  with  the  proceeds  of  her  separate 
estate,  purchased  shares  in  the  Company,  and  the  husband 
sanctioned  that  proceeding,  received  the  dividends  in  the 
name  of  his  wife,  and  even  attended  some  meetings  at 
which  none  but  shareholders  were  entitled  to  vote.  The 
argument  of  the  plaintiff's  counsel  has  established  a  series 
of  propositions,  which  are  wholly  beside  the  answer  given 
by  the  defendant's  counsel  to  the  general  scope  of  their 

(a)  Oa.  tern.  Plunkett,  1.      (h)  3  C.  B.  926.      (c)  10  M.  <lr  W.  711. 

aa  a  2 
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1849.  ^      argument    That  argument  may  be  shortly  stated  thus : — 
The  wife  having  purchased  shares  with  her  money;  but 
with  her  husband's  assent,  became  a  shareholder;  the 
shares  are,  in  point  of  law,  the  husband's,  and  therefore 
the  husband  is  a  shareholder,  and  liable  to  be  sued  as 
such.    That  might  be  so  if  this  were  the  case  of  a  creditor 
suing  the  husband  by  the  common-law  proceeding  of  an 
action  against  a  party  liable  as  partner,  because  entitled 
to  share  in  the  profits,  and  so  subject  to  the  losse&     But 
the  question  now  is,  whether  a  creditor  can  avail  himseli 
of  the  extraordinary  powers  given  by  the  7  Geo.  4,  c-  46; 
and  I  think  that,  considering  that  enactment  is  a  great 
departure  from  the  common  law,  and  introductory  of  a 
new  state  of  things  with  reference  to  the  conduct  of  suits 
and  the  result  of  judgments,  the  only  safe  course  we  can 
pursue  is  to  look  directly  at  the  statute,  and  see  what 
provision  it  has  made.    I  do  not  think  we  are  at  liberty 
to  create  an  equity,  as  it  were,  arising  out  of  the  statute^ 
and  to  say  that  every  person  who  might  be  sued  in  conse- 
quence of  representations  or  conduct  tending  to  shew  that 
he  was  a  shareholder,  and  which,  as  against  him,  would 
be  evidence  that  he  was  such,  can  be  considered  as  a  mem- 
ber for  the  purpose  of  this  proceeding  by  scire  facias. 
A  creditor  who  seeks  to  derive  a  benefit  under  this  par- 
ticular statute  must  shew  that  his  case  comes  precisely 
within  the  words  of  it.    The  ground,  therefore,  on  which 
it  appears  to  me  that  this  rule  ought  to  be  made  absolute, 
is  shortly  this: — ^Here  is  a  peculiar  statutable  remedy,  giv- 
ing an  advantage  to  persons  who  have  obtained  a  judg- 
ment against  the  copartnership.    Where  a  judgment  has 
been  obtained  against  one  of  several  partners  at  common 
law,  proceedings  cannot  be  taken  against  the  others,  for 
that  judgment  may  be  pleaded  in  bar;  so  that  a  creditor 
must  elect  in  the  first  instance  to  sue  all,  or  some,  subject 
to  a  plea  in  abatement;  and  if  he  sues  one,  he  must  be 
content  with  his  judgment  against  that  one.    This  statute 
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gives  an  advantage  which  the  common  law  does  not,  name*  1849. 
ly,  that  a  creditor  may  have  a  judgment  and  execution 
against  one  partner,  and  then  proceed  against  others. 
We  are  bound  to  administer  that  enactment  strictly;  and 
for  these  reasons  I  think  that  this  rule  ought  to  be  made 
absolute  to  enter  a  nonsuit 

RoLFB,  B. — I  am  of  the  same  opinion.  The  question 
turns  entirely  on  this  point, — ^whether  the  defendant,  the 
husband  of  Mrs.  Angas,  was,  at  the  time  of  the  issuing  of 
this  scire  facias,  a  member  for  the  time  being  of  the  co- 
partnership; and  the  real  question  is,  what  is  the  meaning 
of  the  legislature  in  using  the  words  "  a  memberf^  Does 
it  mean  strictly  a  member,  or  does  it  mean  a  person  who 
has  so  conducted  himself  as  to  leave  it  to  be  supposed  that 
he  is  a  member?  In  my  opinion,  the  meaning  is  that  the 
party  must  be  a  member  in  the  strictest  sense  of  the  word. 
My  reason  for  so  thinking  is,  that  the  rule  respecting  per- 
sons holding  themselves  out  as  partners,  and  entering  into 
contracts  in  that  character,  has  no  application  whatever 
to  a  case  of  this  kind.  Where  a  person  is  charged  as  a 
member  of  a  partnership,  not  because  he  is  a  member,  but 
because  he  has  represented  himself  as  such,  the  law  pro- 
ceeds on  the  principle,  that  if  a  person  so  conduct  himself 
as  to  lead  another  to  imagine  that  he  fills  a  particular  situ- 
ation, it  would  be  unjust  to  enable  him  to  turn  round  and 
say  that  he  did  not  fill  that  situation.  If,  therefore,  he 
appears  to  the  world, — or,  as  the  common  and  more  correct 
expression  is,  if  he  appears  to  the  party  who  is  seeking  to 
charge  him, — ^to  be  a  partner,  and  has  represented  himself 
as  such,  he  is  not  allowed  afterwards  to  say  that  that  re- 
presentation was  incorrect,  and  that  he  was  not  a  partner. 
How  does  that  apply  to  a  case  of  this  sort,  where  it  is  not 
pretended  to  charge  him  because  he  was  a  partner  at  the 
time  the  plaintiff  became  a  creditor,  but  because  at  a  sub- 
sequent time,  although  he  had  not  entered  into  any  con- 
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^^^*  ^     tract,  being  a  member  of  the  partnership^  he  is,  by  express 
enactment,  rendered  liable?    There  is  no  equity  in  saeb  a 
case.  Either  he  fills  a  legal  character  or  he  does  not  The 
question  therefore  is,  does  he  fill  the  legal  character  of  a 
member?    I  am  clearly  of  opinion  that  he  does  not    It 
was  correctly  pointed  out  by  Mr.  KnowleSj  that  no  maa 
can  be  a  partner  without  the  consent  of  all  the  other 
members  of  the  partnership;  but  inasmuch  as,  in  a  Joint- 
stock  Company,  that  would  be  in  terms  impossible,  there- 
fore the  deed  constituting  the  Company  provides  what  is 
to  be  done  by  any  person  becoming  afterwards  a  partner, 
and  which  is  to  be  of  the  same  validity  as  if  all  the  other 
parties  consented.  A  number  of  requisites  are  pointed  out 
by  the  deed;  and  amongst  other  things,  every  person  af- 
terwards becoming  a  member  (for  I  think  a  "member" 
and  a  ''partner"  mean  the  same  thing)  is  to  execute  a 
deed  binding  himself  to  perform  certain  covenants,  which 
if  he  does  not  do  within  a  particular  time,  the  shares  he 
would  otherwise  have  been  entitled  to  become  forfeited 
Therefore,  when  a  married  woman  is  permitted  to  have  her 
name  roistered  as  a  partner,  it  follows  that  all  her  shares 
are  liable  to  be  forfeited  at  the  end  of  six  months,  became 
she  cannot  comply  with  that  which  would  alone  make  her  a 
partner.  The  husband  certainly  does  not  become  a  partner 
at  all  events,  unless  he  has  executed  the  deed,  and  complied 
with  the  other  requisites  necessary  to  make  him  a  member. 
It  is  not  necessary  to  speculate  whether  there  might  not 
be  some  equitable  act  done  by  a  married  wcxnan  which 
would  effectually  charge  her  property,  because  here  there  is 
no  pretence  for  saying  that  any  such  act  was  done;  and  the 
question  is,  not  whether  the  wife  is  a  partner  or  member,  bat 
whether  the  husband  is.  Iamaware,asMr.Trat8onsay8»that 
the  28th  clause  applies  to  the  case  of  a  person  becoming 
the  husband  of  one  already  a  shareholder — that  is  what  was 
more  immediately  contemplated,  perhaps  the  only  thii^ 
that  was  contemplated — ^but  still  the  husband,  whether  of 
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a  person  originally  a  member  as  a  feme  sole,  or  of  a  per-  ^  1848. 
son  who  becomes  a  proprietor,  so  far  as  she  can,  after  mar- 
riage, does  not  become  a  member  till  he  has  done  certain 
acts,  which  in  this  case  have  not  been  done.  A  great  deal 
of  very  ingenious  argument  was  pressed  on  us  to  shew  that 
the  husband  would  be  entitled  to  the  fruits  resulting  from 
his  wife's  being  admitted  to  the  partnership.  Conceding 
that  he  is  so  entitled — it  may  be  that  he  gets  all  those 
benefits  by  virtue  of  his  marital  right — still  he  can  only 
be  liable  to  the  statutory  execution  by  being  a  member  of 
the  copartnership  at  the  time  that  execution  issues.  That 
must  mean  a  member  inter  se,  and  he  is  not  a  member 
inter  se  unless  he  executes  the  deed  of  settlement  and 
complies  with  certain  other  requisitions,  and  that  he  has 
not  done ;  consequently  he  is  not  liable,  and  this  rule  ought 
to  be  made  absolute. 

PiiATT,  R — ^A  judgment,  in  this  case,  has  been  ob- 
tained against  a  public  officer,  and  it  is  sought  to  en- 
force that  judgment  against  the  defendant,  under  the  13th 
section  of  the  7  Geo.  4,  c.  46.  [His  Lordship  read  the 
section.]  There  is  no  doubt,  in  comparing  the  different 
sections  of  this  Act,  that  the  word  '^member'"  means  a 
"  partner,"  that  is,  a  '^  member  of  the  partnership.'^  In- 
deed,  we  hardly  want  a  definition,  because  common  sense 
would  point  out  the  meaning;  but  we  have,  in  the  4th 
section,  the  designation  of  a  person  who  is  to  be  treated 
as  a  member.  That  section  requires  a  return  of  "  the 
names  and  places  of  abode  of  all  the  persons  concerned  in 
the  said  copartnership;''  evidently  alluding  to  the  word 
member  used  in  the  other  sections,  and  treating  that  term 
as  synonymous  with  the  word  '^  partner."  It  appears  to 
me  that  it.  is  not  enough  that  a  person  has  held  himself 
out  as  a  member  or  a  partner,  but  he  must  be  de  facto  a 
partner  or  a  member.  Now,  if  the  deed  of  copartnership 
be  looked  at,  it  is  evident  that  the  defendant  is  not  a 
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1849.        member.    The  27th  clause,  -which,  it  is  suggested,  applies 
only  to  the  case  of  a  feme  sole  afterwards  becoming  mar- 
ried, is  in  general  terms,  and  so  long  as  the  husband 
n^lects  to  assert  his  rights  and  comply  with  the  con- 
ditions, he  is  not  entitled  to  sell  the  shares  or  receiye 
a  dividend.    The  12th  clause  declares,  that  the  person 
in  whose  name  any  shares  shall  stand  in  the  shareholders' 
register,  shall  to  all  intents  and  purposes  be  held,  at  law 
and  in  equity,  the  absolute,  sole,  and  beneficial  owner. 
It  is  remarkable,  that  one  of  the  strongest  words  is 
used  in  this  Act  of  Parliament  to  shew  the  effect  of 
the  certificate  of  registration;  for  it  enacts,  "  that  a  copy 
of  the  return,  containing  the  names  of  the  partners  or 
members,  certified  by  the  commissioners  of  the  Stamp- 
office,  shall  be  received  as  proof" — not  evidence  of  it — ^but 
as  ^oq/^— ''that  all  persons  named  therein  as  members  of 
the  copartnership  were  members  thereof ;""  that  being  so, 
there  is  no  proof  of  the  wife  being  a  member  of  this  co- 
partnership, unless  her  husband  has  complied  with  the 
conditions,   to  which  I  will  now  call  attention.     Then 
what  says  the  27th  clause?    [EUs  Lordship  read  the  clause.] 
Now,  until  those  provisions  are  complied  with,  the  other 
members  of  the  copartnership  may  insist  that  the  hus- 
band shall  have  no  right  whatever  as  a  partner.     Then 
can  it  be  said  he  is  a  member?    The  28th  clause  says, 
''  The  husband  of  any  female  shareholder  shall  not  be  a 
member  of  the  Company;"  and  yet  we  are  asked  to  hold, 
that  in  point  of  law  he  is  a  member.   The  Company,  by  this 
clause,  contemplates  a  vesting  of  the  right,  because  it  de- 
scribes the  shares  in  respect  of  which  a  person  may  have  a 
vested  right  in  the  capacity  of  a  husband,  and  still  not  be  a 
member.    It  says,  "  And  any  such  husband  shall  be  at 
liberty  to  sell  the  shares,  or,  at  his  option,  become  a  mem- 
ber of  the  Company," — ^when  and  how? — "on  complying 
with  the  provisions  of  these  presenta"    Until  that  has 
been  done,  he  is  no  member  at  alL    It  seems,  therefore,  to 
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me  perfectly  clear  that  this  defendant  is  not  a  member        1849. 
within  the  meaning  of  the  Act  of  Parliament,  and  that 
the  rule  ought  to  be  absolute  for  a  nonsuit 

Rule  absolute  (a). 

(a)  See  In  rt  The  North  of  Eng-     pony,  2  De  G.  &  S.  18;  Annas' 
land  JoiiUstock  Banking  Con^      eoMy  1  De  G.  d?  8.  6G0. 


T 


Habcoubt  and  Cabolike  his  Wifb,  v.  Wtman. 

Same  t;.  Same.  April  27. 

EQS  was  a  case  for  the  opinion  of  the  Courts  upon  points  The  i»lAmtifli, 


hnsboMd  and 


of  law  Stated  by  the  arbitrator  to  whom  the  above-men-  wiM^iw^in 
tioned  actions  had  been  referred.    The  first  was  an  action  «»nn*p«*fi» 

,  the  nae  and  oo- 

of  assumpsit,  the  second  count  of  which  stated,  that  the  capation  of  pre- 
plaintifb  were  seised  in  their  demesne  as  of  fee,  in  right  of  by  them  to  the 
the  plaintiff  Caroline,  for  the  term  of  her  natural  life,  in  ^f^^e 
a  certain  messuage  and  land,  and  being  so  seised  thereof,  !?V^^^  ^ 
the  plaintiffs  demised  the  premises  to  the  defendant  for  19,  fornotgiv- 


the  period  of  one  year;  and  the  defendant,  in  consideration  rira'rf  prenuiei 
thereof,  promised  the  plaintiffs  to  pay  them  the  rent  of  680t,  ^^^}^  ^^f 
on  the  usual  Feast-daya  It  then  alleged  the  entry  of  the  thereof  to^the 
defendant,  that  he  continued  to  occupy  as  tenant  thereof  defendantpiead- 
to  the  plaintiffs,  and  by  their  sufferance  and  permission,  ^t.^'^ThTpSS;. 
for  the  period  of  time  so  agreed,  and  assigned  as  breach  tift  also  brought 

.      .«,  an  action  of 

non-payment  of  the  rent  to  the  plaintiffs   The  third  count  debt  for  doable 
stated,  that  the  defendant,  ailer  the  24th  of  June,  1 738,  4  Geo.^  <r28,^ 
mentioned  in  the  11  Geo.  2,  c.  19,  and  after  the  expiration  ^^^^^^ 

that  the  pbun- 
tifiEs  were  seised  in  their  demesne  as  of  freehold,  in  riffht  of  the  female  plaintiff  during  her  life,  of  a 
messui^  held  by  the  defendant  as  ttnant  to  the  plauU^jfk  for  a  year  certain,  the  reversion  thereof 
belonging  to  the  plaintifi,  in  right  of  the  female  plaintiff.  It  then  idleged  a  demand  and  refusal  to  give 
up  possession.  The  defendant  pleaded  nil  debet  by  statute.  The  causes  having  been  referred,  ^e 
arbitrator  found  that  the  defendant  became  tenant  to  the  husband,  of  the  premises,  and  occupied,  aa 
tenant  to  him,  for  one  year.  The  contract  for  this  tenancy  was  by  parol,  and  was  made  expressly 
with  the  husband  alone,  in  his  own  right,  and  the  wife  was  no  party  thereto: — HM,  that  the  wife 
was  improperly  joined  as  a  co-plaintiff,  both  in  the  action  of  assumpsit  and  of  debt;  and  that,  as  to  the 
latter,  they  could  not  sue  as  rerersioners,  the  reversion  not  being  in  the  two  plaintifi,  but  in  the  hus- 
band alone;  neither  could  the  averment  of  the  tenancy,  nor  the  words  "  to  the  plaintiffii,'*  be  rejected 
from  the  declaration. 
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1649.  of  his  tenancy,  and  by  force  of  the  said  statute,  became 
and  was  indebted  to  the  plaintiffs  in  5002.  for  the  use  and 
occupation  of  a  certain  farm  and  land,  &c.,  of  which  the 
plaintiffs  were  during  such  occupation  so  seised,  on  the 
11th  of  October,  1844,  held  by  the  defendant  as  tenant 
thereof  to  the  plaintiffs,  at  the  yearly  rent  of  6802L,  pay- 
able &a  by  the  defendant,  and  at  his  request,  for  a  long 
space  of  time,  to  wit,  from  the  11th  of  October,  1844,  till 
the  21st  of  June,  held,  used,  occupied,  and  enjoyed,  not- 
withstanding a  certain  notice  theretofore  given  by  the 
defendant  to  the  plaintiffs  of  his  intention  to  quit,  and 
that  he  the  defendant  would  quit  and  deliver  up  to  the 
plaintifis  possession  of  the  said  farm  and  land,  on  the  said 
llih  of  October.  Breach,  non-payment  The  defendant 
pleaded  non  assumpsit  to  the  whole  declaration. 

The  second  action  was  in  debt,  for  double  value.    The 
declaration  stated,  that  before  giving  the  notice  and  mak- 
ing the  demand  as  hereafter  mentioned,  the  plaintiff  were 
seised  in  their  demesne  as  of  freehold,  in  right  of  the  phun- 
tiff  Caroline,  for  the  term  of  her  natural  life,  of  a  certain 
messuage  and  land,  &c,  situate  in  the  county  of  Hertford, 
which  several  premises,  before  and  at  the  time  of  giving 
the  notice  and  the  making  of  the  demand,  as  hereinafter 
mentioned,  and  from  thence  until  and  upon  the  11th  of 
October,  1844,  were  held  and  enjoyed  by  the  defendant  as 
tenant  thereof  to  the  plaintiffs,  (that  is  to  say,)  as  tensot 
thereof  for  one  year,  determinable  onthellth  of  October,the 
reversion  of  the  said  several  premises  during  all  that  time 
belonging  to  the  plaintiffs  in  right  of  the  plaintiff  Caroline; 
and  thereupon,  whilst  the  defendant  so  held  and  enjoyed 
the  said  premises  as  tenant  thereof  to  the  plaintifis,  and 
whilst  the  reversion  so  belonged  to  the  plaintiffs  in  right 
of  the  plaintiff  Caroline,  to  wit,  on  the  1st  of  September, 
1844,  the  plaintiffs  gave  notice  in  writing  to  the  defendant, 
and  thai  demanded  and  required  the  defendant  to  deliver 
up  possession  of  the  several  premises  to  the  plaintiffs,  on 
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the  11th  of  October^  on  which  day  the  estate,  term,  and  1840. 
interest  of  the  defendant  in  the  several  premises  deter- 
mined It  then  alleged,  that  the  defendant  refused  to  de- 
liver up  the  possession  of  the  premises,  and  wilfully  held 
over,  whereby  he  became  liable  to  pay  double  value.  Plea, 
nil  debet  (by  statute). 

The  causes  came  on  for  trial  before  Tindal,  C.  J.,  at  the 
Hertford  Summer  Assizes,  184i8,  when  they  were  referred 
(with  two  other  actions)  to  an  arbitrator,  with  power  for 
him  to  state  facts  and  raise  points  of  law  for  the  opinion 
of  the  C!ourt.  The  arbitrator  by  his  award  found  the  fol- 
lowing facts: — The  defendant  became  tenant  to  the  Rev. 
L.  y.  Harcourt,  one  of  the  plaintiffs,  for  one  year  certain, 
from  the  11th  of  October,  1843,  to  the  11th  of  October,  1844, 
of  a  house,  farm,  lands,  &c.  in  Hertfordshire,  at  a  rent  of 
6802L,  and  he  occupied  the  same  as  tenant  to  Mr.  Harcourt 
for  that  year.  The  contract  for  this  tenancy  was  by  parol, 
and  was  made  by  the  defendant  expressly  with  Mr.  Har- 
court alone,  in  his  own  right,  and  Caroline,  the  wife  of 
Mr.  Harcourt,  was  no  party  thereto.  A  demand  and  no- 
tice in  writing  for  the  delivering  up  of  possession  by  the 
defendant,  was  made  by  the  agent  of  the  plaintifiis  on  the 
12th  of  October,  1844.  The  defendant  retained  posses- 
sion of  the  house  and  part  of  the  stables  until  the  15th  of 
March,  1845.  The  arbitrator  directed  a  verdict  to  be  en- 
tered for  the  defendant  on  the  issues  raised  on  the  second 
and  third  counts  of  the  action  in  assumpsit,  and  also  in 
the  action  of  debt,  upon  the  ground  that  the  contract  out 
of  which  the  claims  arose  was  made  expressly  by  the  de- 
fendant with  Mr.  Harcourt  alone,  in  his  own  right,  and 
that  Mrs.  Harcourt  was  no  party  thereto.  At  the  request 
of  the  plaintiffs,  the  arbitrator  raised,  for  the  opinion  of 
the  Court  (amongst  others),  the  question,  whether  Mr. 
Harcourt  had  not  the  right,  at  his  election,  to  join  Mrs. 
Harcourt  as  a  co-plaintiff;  and  if  the  Court  should  be  of 
that  opinion,  he  directed  the  verdict  entered  for  the  de- 
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1849.        fendant  on  the  above  issues,  and  also  in  the  action  of  debt, 
Haboourt     to  be  set  aside,  and  a  verdict  entered  for  the  plaintiffs. 
Wtxav.  ^^  ^^^^  ^^  argued  in  last  Hilary  Term  (January  22nd 

and  26th),  by 

MarHnf  {Ogle  with  him),  for  the  plaintffik — ^Hr.  Har- 
court  had  the  right,  at  his  election,  to  join  his  wife  as  a 
co-plaintiffi  The  general  rule  is,  that  ''  where  the  wife 
cannot  have  an  action  for  the  same  cause,  if  she  suryive 
her  husband,  the  action  shall  be  by  the  husband  alone; 
yet,  in  actions  for  a  profit  incurred  during  the  coverture, 
to  the  husband  in  right  of  his  wife,  the  husband  may  sue 
alone,  or  join  with  his  wife:"  Com.  Dig.  tit  "  Baron  and 
Feme,''  (W.),  (X.)  Also,  in  1  Chit  Plead,  (a),  it  is  said, 
"  For  rent,  or  other  cause  of  action,  accruing  during  the 
marriage,  on  a  lease  or  demise,  or  other  contract  relating 
to  the  land  or  other  real  property  of  the  wife,  whether 
such  contract  were  made  before  or  during  the  coverture, 
the  husband  and  wife  may  join,  or  he  may  sue  alone.  And 
in  all  actions  for  a  profit,  &c.  accruing  during  coverture, 
in  right  of  the  real  estate  of  the  wife,  th^  may  join,  or  the 
husband  may  sue  alone,  as  in  debt,  for  not  setting  out 
tithes  payable  to  the  wife/'  Here  the  contract  of  the  hus- 
band created  a  reversion  in  himself  and  wife,  to  which  the 
rent  was  incident;  and  if  he  had  died  before  the  rent  was 
paid,  his  wife,  not  his  personal  representatives,  would  have 
been  entitled  to  it  by  survivorship.  "  The  effect  of  join- 
ing the  wife  in  the  action,  when  the  husband  might  sue 
alone,  is,  that  if  the  husband  die  whilst  it  is  pending,  or 
after  judgment,  and  before  it,  if  satisfied,  the  interest  in 
the  cause  of  action  will  survive  to  the  wife,  and  not  to  the 
executors  of  the  husband;  though,  if  he  sued  alone,  she 
would  have  had  no  interest:"  1  Chit  Plead,  (a).  Here  the 
joinder  of  the  wife  does  not  deprive  the  defendant  of  any 

(a)  Page  35,  7th  edit. 
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defence  he  might  have  by  reason  of  the  separate  contract  1049. 
with  the  husband.  If  the  husband  had  assigned  his  in- 
terest in  the  lease,  and  it  became  necessary  for  the  assig- 
nee to  set  out  title,  he  must  have  alleged  that  husband  and 
wife  being  seised  in  their  demesne  as  of  fee,  the  former 
demised.  It  is  enough  if  the  defendant  appears  to  be  te- 
nant; and  the  words  "  to  the  plaintiffs'"  may  be  struck  out 
Then  as  to  the  action  of  debt  [Parke^  R — The  same 
objection  applies;  it  is  averred  that  the  defendant  was  te- 
nant to  the  plaintiffs,  whereas  the  demise  was  by  the  hus- 
band alone.]  The  4  Geo.  2,  a  28,  &  1,  subjects  a  tenant  to 
double  value,  if  he  shall  wilAilly  hold  over  lands  after  the 
determination  of  his  term  and  demand  of  possession  by  his 
landlord  or  lessor,  *^  or  the  person  or  persons  to  whom  the 
remainder  or  reversion  of  such  lands  shall  belong.""  Now 
the  husband  and  wife  are  clearly  persons  to  whom  the 
reversion  belongs. 

Lush,  for  the  defendant — If  a  husband  make,  by  inden- 
ture, a  lease  of  land  whereof  he  is  seised  in  right  of  his 
wife,  the  lease  is  good  during  his  life,  and  his  wife  may, 
after  his  death,  either  affirm  it  by  acceptance  of  rent,  or 
avoid  it;  but  if  husband  and  wife  join  in  a  parol  demise 
of  the  wife's  lands,  rendering  rent,  or  if  the  husband 
solely  make  such  parol  lease,  this  determines  absolutely 
by  his  death :  Bac.  Abr.  tit  "  Leases,""  (C).  The  accruing 
rent  would  belong  to  the  wife,  as  reversioner;  the  rent  al- 
ready due  would  go  to  the  husband"s  executor:  1  Wms. 
Exors.  CL  1,  s.  2,  p.  697.  Parry  v.  Hindle(a)  decided  that 
a  joint  demise  by  husband  and  wife  in  right  of  the  wife  is 
disproved  by  evidence  of  a  receipt  for  rent  given  by  the 
husband  alone.  Mansfield^  C.  J.,  there  says,  *^  A  husband 
seised  in  right  of  his  wife  may,  and  usually  does,  demise 
alone  during  the  coverture;  when  he  dies,  all  the  rent  ac- 

(a)  2  Taunt  180. 
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1849.        crued  up  to  the  time  of  his  decease  does  not  go  over  with 
Haboovet     the  reversion  to  the  wife;  it  is  assets  in  the  hands  of  the 
Wtxajt.      husband's  executors.    The  wife  has  nothing  to  do  with  the 
demise  or  the  rent/' 

Then  with  respect  to  the  action  of  debt  The  all^ation 
that  the  premises  were  held  by  the  defendant  "  as  tenant 
thereof  to  the  plaintiffs/'  is  a  material  averment,  and  can- 
not be  struck  out  of  the  declaration.  Assuming  that  the 
plaintiffs  could  sue  as  reversioners,  the  declaration  is  not 
so  framed,  but  on  the  antecedent  relation  of  landlord  and 
tenant.  But  the  words  in  the  statute,  "  person  to  whom 
the  reversion  belongs,"  point  to  the  before-mentioned  case 
of  a  tenant  for  life;  where  the  relation  of  landlord  and 
tenant  has  been  created,  the  statute  must  be  read  as  if 
these  words  were  omitted.  The  4  Geo.  2,  c.  28,  and  11 
Geo.  2,  c.  19,  are  in  pari  materia,  and  must  be  considered 
together  as  one  law,  or  one  system  of  laws:  TimminsY, 
Rowlins(m(a),  In  Wilkinson  v.  HaUQi),  which  decided  that 
tenants  in  common  cannot  sue  jointly  for  double  value 
where  there  has  been  no  joint  demise,  Tindal,  C.  J.,  says, 
"  This  action  under  the  statute  comes  in  place  of  the  action 
which  would  have  lain  for  the  rent  if  the  tenancy  had  not 
been  at  an  end."  But,  if  landlords  might  sue  for  double  va- 
lue as  reversioners,  tenants  in  common  could  join  in  the  ac- 
tion. [Parke^  B. — Bristow  v.  WrigtU(c)  decided,  that,  in  an 
action  against  the  sheriff  for  taking  goods  without  leaving 
a  year's  rent,  the  declaration  need  not  state  all  the  parti- 
culars of  the  demise;  but  if  it  does,  and  these  are  not 
proved  as  stated,  there  shall  be  a  nonsuit]  Shute  v.  Ham- 
sey,  cited  in  the  judgment  in  that  case,  and  Savage  v. 
Smiih(d),  are  authorities  to  shew  that  the  tenancy  must 
be  proved  as  stated.     [Parke,  B.,  referred  to  King  v.  JS^or- 


(a)  3  Buir.  1603.  (c)  Dougl.  664. 

{h)  1  Bing.  N.  C.  713.  (cQ  2  W.  BL  1101. 
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man(a).}    During  coverture,  the  husband  is  entitled  to      ^®^^ 
the  pernancy  of  the  profits  of  his  wife's  land;  and  he  also 
has  a  right  to  possession  after  the  determination  of  the 
tenancy ;  consequently,  he  alone  is  the  reversioner  within 
the  meaning  of  the  statute. 

Martin,  in  reply. — ^The  husband  and  wife  had  a  joint 
estate  of  fireehold  in  right  of  the  wife,  and  the  demise  by 
the  husband  alone  did  not  divest  the  estate  of  the  wife, 
but  created  in  them  a  reversion  expectant  on  the  determin- 
ation of  the  term.  [Parke,  R — ^As  to  the  action  of  as- 
sumpsit, there  is  no  question  that  the  wife  cannot  be 
joined.  It  is  founded  on  a  contract  with  the  husband  to 
hold  under  him  for  a  year  certain.  That  is  clearly  a  de- 
mise by  the  husband  alone,  and  could  not  be  confirmed 
by  his  wife ;  therefore  he  alone  is  entitled  to  sue.  That 
disposes  of  the  two  counts  in  the  first  action.  The  only 
question  is,  whether  the  plaintiffs  can  join  in  the  action 
on  the  statute  for  double  value;  and  as  to  that,  we  will 

take  time  to  consider.] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — ^This  case  was  argued  in  the  course  of  last 
term,  before  the  Lord  Chief  Baron,  my  Brothers  Alderson 
and  Piatt,  and  myself.  Several  points  raised  by  the  arbi- 
trator for  the  opinion  of  the  Court  were  discussed  before 
us.  The  first  action  was  in  assumpsit,  and  the  declaration 
contained  three  counts,  upon  two  of  which  the  arbitrator 
found  for  the  defendant,  on  the  ground  that  the  contract 
was  made  expressly  by  the  defendant  with  Mr.  Harcourt 
alone,  in  his  own  right,  and  Mrs.  Harcourt  was  not  a  party 
thereto.   We  have  ahready  intimated  our  opinion,  assuming, 

(a)  4  C.  B.  884. 


824  EXCHEQUER  EEFORT& 

1849.  as  we  must  do,  that  finding  to  be  correct,  that  the  arbitrator 
Habcovkt  was  right  in  concluding  that  the  plaintiff  Mr.  Harcourt 
Wmur.  could  not  make  his  wife  a  party  to  that  contract,  which 
was  in  fact  not  made  in  her  behalf,  but  by  the  pUdntifr 
for  himself  alone.  The  award,  therefore,  with  respect  to 
the  action  on  promises,  cannot  be  set  aside.  The  other 
points  raised  by  the  arbitrator,  as  to  the  action  on  pro- 
mises being  contingent  on  the  determination  of  the  above 
points  in  the  plaintiff's  favour,  it  becomes  unnecessary  to 
consider  them. 

In  the  action  of  debt  for  double  value,  under  the  4  6ea 
2,  c.  28,  the  findiug  and  opinion  of  the  arbitrator  were  the 
same;  but  it  was  contended,  that  although  the  demise  was 
in  the  plaintiff  Mr.  Harcourt's  own  right,  and  consequently 
that  the  defendant  held  as  tenant  to  him,  and  not  to 
him  and  his  wife,  during  the  so  granted  term,  yet  if  the 
reversion  was  in  ie  plaintiff  in  S  of  his  ^e.  the  d<. 
claration  could  be  supported.  [His  Lordship  read  the 
declaration].  By  the  statute  4  Qeo.  2,  c.  28,  which,  it 
is  said,  is  "for  securing  to  lessors  and  landowners  their 
just  rights,  so  as  to  prevent  frauds  frequently  committed 
by  tenants,^'  it  was  enacted  (inter  alia),  "that  in  case 
any  tenant  or  tenants  for  any  term  of  life,  lives,  or  years, 
or  other  person  or  persons  who  are  or  shall  come  into 
possession  of  any  lands,  tenements,  or  hereditaments,  by 
form  or  under  or  by  collusion  with  such  tenant  or  te- 
nants, shall  wilfully  hold  over  any  lands,  tenements,  or 
hereditaments,  after  the  determination  of  such  term, 
and  after  demand  made  and  notice  in  writing  given  for 
delivering  up  possession  thereof  by  his  or  their  land- 
lords or  lessors,  or  the  person  or  persons  to  whom  the 
remainder  or  reversion  of  such  lands,  tenements,  or  here- 
ditaments shall  belong,  his  or  their  agent  lawfully  author- 
ised," then  for  the  time  they  shall  so  keep  the  persons 
entitled  out  of  possession,  they  shall  pay  double  value ; 
the  statute  applying  both  to  cases,  where  the  relation  of 
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landlord  and  tenant  exists  and  where  it  does  not,  it  is  1849. 
contended,  that  though  the  allegation  of  the  tenancy  was  Haboourt 
not  proved  as  alleged,  enough  was  proved  to  entitle  the  wtmah. 
plaintiffs  to  recover  as  reversioners,  and  that  the  whole  or 
part  of  the  all^ation  as  to  the  tenancy  might  be  struck 
out,  and  that  the  remainder  being  proved  was  sufficient 
to  maintain  the  action.  We  think  the  plaintiffs  cannot 
recover  on  this  ground.  It  is  clear  the  whole  of  the  alle- 
gation as  to  the  tenancy  cannot  be  struck  out,  for  then 
the  defendant  would  not  appear  on  the  face  of  the  declara- 
tion to  be  a  person  who,  according  to  the  terms  of  the 
statute,  was  bound  to  pay  double  value,  for  the  statute 
only  applies  to  tenants,  and  those  claiming  under  or  in 
collusion  with  the  tenants.  But  it  is  said  only  the  words 
^'  to  the  said  plaintiffs  "  in  the  allegation  of  tenancy,  might 
be  rejected,  and  the  allegation  would  be  simply  as  tenant 
for  years,  the  reversion,  that  is,  the  immediate  reversion, 
during  all  that  time  belonging  to  the  plaintiffs.  Admitting 
these  words  only  could  be  struck  out,  still  it  would  be 
necessary  to  prove  the  immediate  reversion  was  in  the 
plaintiffs,  that  is,  in  the  husband  and  wife  during  the  term. 
This  fact  was  disproved:  the  husband,  having  himself  an 
interest  in  his  wife's  real  estate  during  their  joint  lives, 
was  capable  of  creating  a  term  out  of  that  interest,  and 
did  so,  and  during  that  term  the  reversion  of  it,  that  is, 
the  right  to  the  possession  at  the  end,  or  sooner  determina- 
tion of  the  term,  was  in  the  husband  only.  He  was  the 
person  to  whom,  by  the  contract  contained  in  the  lease 
with  the  plaintiffs,  the  tenant  for  the  term  was  bound  to 
deliver  up  the  land  on  its  determination.  He  alone  could 
distrain,  the  right  of  distress  being  incident  to  the  rever- 
sion, as  was  held  by  Lord  Chief  Justice  Mansfiddy  in  the 
case  cited  in  the  argument,  Parry  v.  Htndle.  We  there- 
fore think  the  award  right  in  this  respect. 

Rule  discharged. 

VOL.  m  H  H  H  EXCH. 
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AprU9A.  SiBTHORP  V.  BrUNEL. 

A  deed  executed  OoVENANT  on  an  indenture  of  the  22nd  of  April, 
and  defendant,  1847,  executed  by  the  plaintiff  and  defendant  respectively 
tbT^a'cJSny  (Pro^'ert).  The  deed,  after  reciting  that  a  Company  had 
had  been  formed  \^qjx  formed  for  the  purpose  of  constructing  a  railway 

for  the  purpose  *      * 

of  conBtracting  from  Cheltenham  to  Oxford^  and  that  the  Company  waa 

wonid^]^  ^  then  applying  to  Parliament  for  an  Act  of  incorporation, 

^U^^s^tate  ^^^  ^^^*  *^^  plaintiff  was  then  the  owner  of  an  estate  in 

and  that  an  ap-  the  county  of  Oxford,  which  would  be  intersected  by  the 

plication  to  Par- 

uamentforan  Said  railway,  and  injuriously  affected  thereby,  and  that 
poration^^  the  plaintiff  had  petitioned  Parliament  against  ihe  said 
then  pending,     }^w\  ^q^  |^j^d  ^hat  he  had  been  requested  by  the  defendant 

contained  a  co-  ^  ... 

venantby  the  to  desist  fjTom  such  Opposition;  it  was  thereby  covenanted 
^Odn  six  by  the  defendant,  ''  that  within  six  months  from  the  pas&* 
toe^^A^'^  ing  of  the  proposed  bill  into  a  law,  and  before  the  said 
ing  the  proposed  Company  shall  enter  upon,  take,  or  use  any  part  of  the 

bill,  and  before 

the  Company  Said  estate,  &c.,  except  for  the  purpose  of  setting  out  and 

niwn,  t^e,^r  ascertaining  the  land  required  to  be  taken,  the  said  L  K 

^ce* VfM*th^'  ^  (^^®  defendant)  shall  and  will  pay  to  the  said  C  D.  a 

purpose  of  set-  (the  plaintiff)  the  sum  of  40002.  sterling  for  ike  purchase 

ascertaining  the  of  such  part  of  the  Said  cstatc  as  hereinafter  described." 

Ae^defendant  Then  foUowfed  covenauts  by  which  the  Company  were  to 

S^^Um  Va  ^^^  proper  stations,  &c.  on  the  estate,  and  bridges,  &a, 

sum  of  4000^.  and  other  matters  with  respect  to  the  costs  of  the  opposi- 

of^the^estate  as^  tiou  to  the  bill,  &c.    Then  followed  this  covenant  by  the 

^^d!^Th^J^  plaintiff  with  the  defendant,  to  withdraw  fipom  the  said 

was  also  a  CO-  opposition :  '^  and  that,  on  payment  by  the  said  defendant 

on  payment  by  to  the  plaintiff  of  the  Said  sum  of  40002.  and  interest  after 

of^the  ^d  sum  ^^  ^^  ^^  ^^*  P^^  ^^^  V^^  annum  aftier  the  expiration  of 

interest  "after  ®^  months  afticr  the  passing  of  the  said  bill  into  a  law  to 

the  expiration  the  day  of  pa3rment  of  the  said  sum  of  40001,  he  the  said 

of  six  months 
after  the  pass- 
ing of  the  said  bill  to  the  day  of  payment  of  the  said  sum,  the  plaintiff  should  eoDTey  to  the  de- 
fendant so  much  of  the  estate  as  should  be  required  for  the  oonstmction  of  the  railway: — Hdd,  in 
an  action  on  the  covenant,  for  the  non-payment  of  the  purchase-money  after  six  months  from  the  piss* 
ing  of  the  bill,  that  the  covenant  to  pay  tiie  purchase-money,  and  that  to  convey  the  property,  wen 
independent  covenants. 
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plaintiff  and  all  necessary  parties  shall  convey  to  the  said  1849. 
defendant,  his  heirs  or  assigns,  or  as  he  or  they  shall  di-  Suthoep 
rect,  so  much  of  the  said  estate  as  shall  be  required  for  bkuhbl. 
the  construction  of  the  said  railway  in  the  line  delineated 
upon  the  said  plans,  deposited  as  aforesaid,  not  exceeding 
12  acres  1  rood  and  10  perches  of  land;  but  the  costs, 
charges,  and  expenses  attending  the  deducing  of  the  title, 
and  the  conyeyance  of  the  said  land  or  otherwise,  occa- 
sioned by  the  taking  of  the  said  land  by  the  Company, 
shall  be  paid  and  borne  by  the  Company  in  the  manner 
directed  by  the  'Lands  Clauses  Consolidation  Act,  1845,' 
together  with  the  usual  surveyors'  charges  attending  the 
purchase,"  &c.;  and  lastly,  ''it  is  hereby  agreed  and  de- 
clared by  and  between  the  said  parties,  that  if  the  said 
defendant  shall,  within  six  months  after  the  passing  of  the 
said  bill  into  a  law,  procure  and  deliver  to  the  plaintiff  a 
good  and  sufficient  agreement,  under  the  seal  of  the  said 
Company,  binding  the  said  Company  to  the  observance 
and  performance  of  the  several  stipulations  and  agree- 
ments on  the  part  of  the  defendant,  his  executors,  &;c. 
hereinbefore  contained ;''  then  the  said  agreement  was  to 
be  null  and  void,  otherwise  it  was  to  remain  in  full  force 
and  effect  The  declaration  then  contained  an  allega- 
tion, that,  after  the  making  of  this  agreement,  &a,  the 
said  proposed  bill,  to  wit,  on  &c.,  passed  into  a  law,  and 
a  general  averment  of  performance,  and  that  six  months 
had  elapsed  since  the  passing  of  the  said  biU,  and  laid  as  a 
breach  the  non-payment  of  the  purchase  money  of  400021 

The  defendant,  having  craved  oyer  of  the  deed,  and  set  it 
out,  demurred  generally  to  the  declaration,  on  the  ground 
that  a  general  averment  of  performance  by  the  plaintiff 
was  not  sufficient,  but  that  he  ought  to  have  shewn  by 
his  declaration  that  he  was  ready  and  willing  to  convey 
the  property  to  be  purchased,  and  that  the  covenant  to 
pay  and  the  covenant  to  convey  on  payment  were  de- 
pendent covenants. — Joinder  in  demurrer. 

H  H  H  2 


V. 
BSUKBL. 
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1849.  Keatingy  in  support  of  the  demurrer,  contended  that  the 

SiBTBOBP  covenants  were  mutual  and  dependent  covenants,  and  he 
cited  the  rule  as  laid  down  by  Tindal,  C.  J.>  in  Stovers  ▼. 
Curling  (a),  where  he  says,  ^'  The  rule  has  been  established 
by  a  long  series  of  decisions  in  modem  times,  that  the 
question,  whether  covenants  are  to  be  held  dependent  or 
independent  of  each  other,  is  to  be  determined  by  the  in- 
tention and  meaning  of  the  parties,  as  it  appears  on  the 
instrument,  and  by  the  application  of  common  sense  to 
each  particular  case;  to  which  intention,  when  once  dis- 
covered, all  technical  forms  of  expression  must  give  way;" 
and  that,  in  the  present  case,  the  money  was  to  be  paid  ^br 
the  purdiase  of  the  estate.  He  also  referred  to  Pordage  v. 
Cole  (6).     [Parke,  B.,  referred  to  Mattock  v.  Kinglake  (c).] 

WilleSy  contrk,  was  not  called  upon. 

Pollock,  C.  B.,  I  am  clearly  of  opinion  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  Court  This  is  a  positive 
covenant  to  pay  the  amount  of  the  purchase-money  at  a 
specified  time.  The  case  of  Mattock  v.  Kinglake^  to  which 
my  Brother  Parke  has  referred,  is  a  decision  expressly 
in  point  Applying  the  rule  as  laid  down  by  Tindal,  C.  J., 
in  Stavers  v.  Cwrling,  I  think  this  covenant  to  pay  the 
money  is  wholly  independent  of  that  to  convey  the  estate; 
and  that  such  was  the  intention  of  the  parties  at  tiie  time 
this  instrument  was  executed  is  perfectly  clear  from  its 
terms.  The  rule,  as  derived  from  Pordage  v.  Cole,  may  be 
the  technical  one;  but  whether  the  language  of  these 
covenants  be  subject  to  a  technical  construction,  or  to  their 
natural  one,  the  result  will  be  the  same, — that  they  are 
independent  of  each  other. 

Pabke,  B. — I  am  entirely  of  the  same  opinion.    I  think 

(a)  3  Bing.  N.  0.  368.  {h)  1  Saund.  320  a,  n.  4. 

(c)  10  A.  &  E.  60. 
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it  is  clear  that  these  covenants  are  wholly  iadependent,        1849. 
and  that  the  case  is  a  very  plain  one.    The  words  of  the      gJ^J^^ 
covenant  upon  which  this  action  is  brought,  are,  that  the  ^• 

plaintiff  shall  pay  the  sum  agreed  f(yr  the  pvrchcue  of  the 
land;  if  they  had  been  uporiy  or  even  f or ,  the  conveyance  of 
the  land, the  defendant's  argumentmight  have  been  tenable, 
but  they  amount  to  a  positive  covenant  to  pay  the  money 
at  a  specified  time. 

RoLFB,  B.,  concurred. 

Platt,  B. — ^The  condition  has  occurred  upon  which  the 
money  became  payable.  There  is  no  other  condition  pre- 
cedent. 

Judgment  for  the  plaintiff. 


Ex  parte  The  Duke  of  Bbunswick  and  Lunebubg,  In  re      May  4. 
the  Recognisances  of  S.  Clements  and  J.  TnoBBUBNy 
Sureties  of  M.  W.  Cbowl. 


I 


N  this  case,  an  action  of  libel  having  been  brought  An  application 

against  one  Crowl  by  the  Duke  of  Brunswick,  and  the  Geo.  4  &  i 

damages  awarded  not  having  been  recovered  against  him,  Z^^^^: 

although  reasonable  efforts  had  been  made  to  obtain  them,  recogniaanccs 

,  •  •  •  taken  under 

/Snotc;,  on  a  previous  day,  obtained  a  rule  calling  on  S.  the  60  Qeo.  8, 
Clements  and  J.  Thorbum  to  shew  cause  why  the  plaintiff  ^tate'diftmdiy 
should  not  have  leave,  pursuant  to  the  statute,  to  proceed  ^^^i^^j 
against  the  said  S.  Clements  and  J.  Thorbum  on  their  re-  "  editor,  con- 
cognisances,  as  sureties  for  the  said  M.  W.  Crowl;  and  pneto^'ofthe 
the  rule  ordered  that  service  upon  the  solicitor  of  the  J^S^^'or 
stamps  and  taxes  should  be  deemed  service  upon  her  Ma-  other  p^w 

*  ^      ^        *  which  contain- 

jesty's  Attorney-General.    The  affidavits  in  support  of  the  ed  the  fibd; 
application  described  Crowl  as  the  printer  and  pMieher  uon^the* 
of  the  newspaper  in  which  the  libel  was  contained.  ]^  SibiSS»*' 

is  not  fofficient 
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1849. 

ExparU 
Thb  Dukb  07 

BftUSSWICK. 


Knofdea  shewed  cause. — ^There  are  two  fatal  objections 
to  the  present  rule.    In  the  first  place,  the  application  is 
not  in  the  proper  form.    It  ought  to  have  been  by  the 
Attorney-General  and  not  by  the  plaintiff,  as  the  bond  is 
given  to  the  Crown.     [Rdfe,  R — ^In  Penndl  ▼.  TTumqh 
8(m(a)y  where  the  application  to  the  Court  was  the  same 
as  the  present,  it  was  made  by  the  plaintiff  and  not  by  the 
Attorney-General]     But  in  that  case  the  rule  was  refiised 
upon  another  ground,  and  therefore  this  question  did  not 
arise.    In  the  second  place,  the  3rd  section  of  the  1  Will  4, 
c.  73  (6),  does  not  contain  the  word  "printer"  or  "publisher;" 
the  parties  mentioned  in  that  section  are  "  the  editor,  con- 
ductor, or  proprietor."    The  former  statute,  which  provid- 
ed for  the  case  of  seditious  libels,  was  the  60  Greo.  3,  a  30. 
This  class  of  statutes  is  of  a  highly  penal  nature,  and  must 
therefore  be  construed  strictly;  and  the  plaintiff  ought  to 
bring  his  case  clearly  within  the  terms  of  the  section  in 
question. 


SnoWy  in  support  of  the  rule. — ^The  rule  might  be  en- 
forced, by  the  permission  of  the  Attorney-General,  as  the 
suggestion  of  the  Court  [Pollock,  C.  R — ^How  do  you 
shew  that  the  defendant  is  within  the  statute?]  The  later 
statute  was  intended  to  enlarge  the  remedies  given  by  the 


(a)  1  C.  &  M.  857. 

(5)  11  Geo.  4  &  1  Will.  4,  c.  73, 
B.  3,  enacts,  *'  that  if  any  plaintiff 
in  any  action  for  libel  against  any 
editor,  conductor,  or  proprietor  of 
such  new8paper,paniphl6t^  or  other 
paper  as  aforesaid,  shall  make  it 
appear  by  affidavit  to  his  Ma- 
jesty's Court  of  Exchequer,  that 
he  is  entitled  to  have  execution 
against  the  defendant  upon  any 
judgment  in  such  action,  but  that 
he  has  not  been  able  to  procure 
satisfaction  by  writ  of  execution 


against  the  goods  and  chattels  of 
such  defendant,  it  shall  be  law- 
ful for  the  said  Court,  for  the  be- 
nefit of  such  plaintiff,  to  order 
and  direct  such  proceedings  to  be 
had  and  taken  upon  such  recog- 
nisances or  bonds  respectirely  as 
would  be  taken  to  obtain  any  fines 
or  penalties  due  to  his  Migesty, 
secured  by  such  recognisance  and 
bond ;  proTided  always,  that  the 
expense  of  such  proceedings  shall 
be  exclusiyely  borne  by  such  plain- 
tiff as  aforesaid.*' 
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former  statute,  and  the  printer  and  publisl^er,  who  are  the        1849. 
persons  most  directly  responsible,  may  well  be  held  to  be      jsxparu 

within  it  ^^*  ^^"  ^' 

Pollock,  C.B. — ^The  defendant  is  here  called  the  printer 
and  publisher  of  the  newspaper  which  contained  the  libel; 
now  the  words  of  the  statute  are,  ''  editor,  conductor,  or 
proprietor,""  and  he  may  not  be  either  of  these.  The  sta- 
tute is  of  a  penal  character,  and  the  Court  cannot  extend 
its  words  for  the  purpose  of  assisting  the  plaintiff.  The 
defendant  is  not  brought  within  the  Act,  and,  therefore, 
upon  this  ground  alone,  the  rule  must  be  discharged,  with 
costs. 

RoLFB,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged,  with  costs. 


Stutton  v.  Bament.  J%  4- 

Xn  this  case  a  rule  had  been  obtained  by  Lush,  calling  on  The  juriBdic- 

the  plaintiff  to  shew  cause  why,  on  the  payment  of  12.  4«.,  ^^^  Conrto  to 

the  amount  of  the  demand,  all  further  proceedings  should  SS^*^^ 

not  be  stayed.    The  rule,  which  was  granted  after  the  de-  ^ught  in  those 

Courts  for  simif 

claration  had  been  filed,  and  before  plea  pleaded,  was  ob-  under  40«., 
tained  on  the  ground  that  the  action  might  and  ought  to  Uonmight Uto 
have  been  brought  in  the  Sheriff's  Court  of  the  City  of  Lon-  ^^^^*  ^ 
don;  and  that,  in  such  case,  the  superior  Court  had  power  ^^^  '^  ^^ 

V  1  •  1  taken  awaj  by 

to  stay  the  proceedings,  on  the  payment  of  debt  alone,  the  9  &  lo 

without  COBtS.  a^lSft  l-r 

Vict  c  Ixzi, 
(City  of  London 

«/.  Brown  now  shewed  cause. — One  of  the  objections  to  SmaU  Debta 
the  present  rule  is,  that  the  application  is  premature;  for, 
under  the  112th  and  113th  sections  of  the  London  Small 
Debts  Act,  10  &  11  Vict  c:  Izxi,  the  defendant  should  have 
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1849.  waited  until  the  cause  had  been  tried.  The  112th  section 
of  that  statute  enacts,  that ''  all  actions  and  proceedings 
which,  before  the  passing  of  this  Act,  might  have  be^i 
brought  in  any  of  her  Majesty's  superior  Courts  of  record, 
where  the  plaintiff  dwells  more  than  twenty  miles  from 
the  defendant,  or  where  any  officer  of  the  Court  holden 
under  the  provisions  of  this  Act  shall  be  a  party,  except 
in  respect  of  any  claim  to  any  goods  and  chattels  taken  in 
execution  of  the  process  of  the  Court,  or  the  proceeds 
or  value  thereof,  may  be  brought  and  determined  in  any 
such  superior  Court,  at  the  election  of  the  party  suing 
or  proceeding,  as  if  this  Act  had  not  been  passed.''  And 
by  the  following  section,  the  113th,  it  is  enacted,  that 
"  if  any  action  shall  be  commenced  after  the  passing  of 
this  Act,  in  any  of  her  Majesty's  superior  Courts  of  re- 
cord, for  any  cause  other  than  those  lastly  hereinbefore 
specified,  for  which  a  plaint  might  have  been  entered  in 
the  Court  holden  under  the  provisions  of  this  Act^  and  a 
verdict  shall  be  found  for  the  plaintiff  for  a  sum  not  more 
than  20^,  if  the  said  action  is  founded  on  contract,  or  less 
than  51,  if  it  being  founded  on  tort,  the  said  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no  costs; 
and  if  a  verdict  shall  not  be  found  for  the  plaintiff,  the 
defendant  shall  be  entitled  to  his  costs  as  between  attorney 
and  client,  unless  in  either  case  the  Judge  who  shall  tiy 
the  cause  shall  certify  on  the  back  of  the  record  that  the 
action  was  fit  to  be  brought  in  such  superior  Court" 
[Pl(My  B. — ^The  rule  was  obtained  upon  the  ground  laid 
down  in  Tidd's  Practice,  p.  516,  that  '^  when  the  debt  sued 
for  appears  on  the  face  of  the  declaration,  or  is  admitted 
by  the  plaintiff  or  his  attorney,  or  proved  by  the  affidavit 
of  the  defendant,  to  be  under  40^.,  and  the  plaintiff  may 
recover  it  in  an  inferior  jurisdiction,  the  Courts,  on  motion, 
will  stay  the  proceedings;  it  being  below  their  dignity  to 
proceed  in  such  action."]  The  same  reason  is  adopted  in 
2  Chit.  Pract  p.  1205,  where  the  different  cases  are  collected 
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upon  this  subject;  but  that  does  not  seem  a  sound  reason 
for  the  rule.  [PlaU,  B.,  referred  to  Kermard  v.  Janes  (a)^ 
and  WeUington  v.  Arter8(b).  PoUock,  C.  B. — ^The  question 
is^  whether  it  is  within  our  discretion  to  set  aside  these 
proceedings  on  payment  of  the  debt  alone,  without  costs.] 
The  discretionary  power  of  the  Courts  has  been  taken  away 
by  this  Act  and  the  County  Court  Act,  9  &  10  Vict.  c. 
95.  Before  these  statutes,  the  present  action  might  have 
been  brought  in  a  superior  Court,  and  by  the  provisions  of 
these  statutes,  the  action  ought  to  be  brought  in  the 
inferior  Court.  These  Acts  are  similarly  framed.  The  old 
practice  arose  under  the  statute  of  Qloucester,  6  Edw.  1, 
a  8,  by  which  actions  of  trespass  under  40«.  were  pro- 
hibited; but  the  Court  refused  to  interfere  where  the  ac- 
tion could  not  be  brought  in  the  old  county  court:  Welsh 
V.  Troyte{c)\  Tvhby.  Woodward(d);  Harwood  v.  Lester (e); 
but  the  fact  of  the  claim  being  under  40«.  could  not  be 
pleaded  in  bar:  Scmdal  v.  BenneU{f).  The  old  practice  had 
reference  to  a  different  state  of  things.  The  11 2th  section 
of  the  local  Act  impliedly  permits  this  action  to  be  brought 
in  a  superior  Court,  as  it  speaks  of  actions  which,  before 
the  passing  of  the  Act,  might  have  been  brought  in  a  su- 
perior Court,  and  which  may  still  be  so  brought  in  par- 
ticular cases;  and  under  .the  former  statutes,  there  was 
no  prohibition  against  bringing  actions  in  the  superior 
Courts.  [PoUocky  C.  B. — ^That  clause  may  be  read  as  mean- 
ing such  actions  as  might  have  been  effectually  brought.] 

Lush,  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  the  expres- 
sion in  the  present  Act,  that  "  all  actions  which  before  the 
passing  of  it  might  have  been  brought  in  the  superior 

(a)  4  T.  R.  496.  (d)  6  T.  R.  175. 

lb)  5  Id.  64.  {e)  3  Bos.  A  P.  617. 

(c)  2  H.  Bl.  29.  (/)  2  A.  A;  E.  204. 
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1649.^  Courts,"  does  not  alter  the  practice  of  the  Courts  formerly 
adopted  in  staying  proceedings  in  matters  of  this  nature; 
and  that,  as  the  present  action  might  have  been  brou^t 
in  the  SherifiPs'  Court  of  the  city  of  London,  the  rule  must 
be  made  absolute  to  stay  the  proceedings.  The  case  of 
Kenna/rd  v.  Jone8(a)  is  directly  in  point  as  to  what  the 
former  practice  waa 

BoLFE,  B. — ^It  has  been  said  by  Mr.  Brown,  that  the  rear 
son  given  for  staying  proceedings  in  actions  under  M^^ 
of  its  being  beneath  the  dignity  of  the  superior  Courts  to 
entertain  them,  is  not  a  sound  one.  But  the  proposition 
in  one  sense  is  true ;  for,  although  it  does  not  mean  that 
the  Courts  can  lose  their  dignity  by  entertaining  questions 
of  such  a  nature,  yet  it  expresses  what  eveiy  one  must 
feel  the  force  of — namely,  that  a  large  sum  of  money 
would  be  spent  in  carrying  on  a  proceeding  which  would 
not  be  worth  that  expense.  The  rule,  therefore,  has  pre- 
vailed to  stay  the  proceedings  in  such  cases,  unless  it  i^ 
peared  that  there  was  no  other  Court  in  which  the  matter 
could  be  carried  on. 

PuLTT,  B. — ^The  present  case  is  an  example  that  sudi  a 

rule  is  a  good  one;  for  the  expense  of  the  first  step  here 

in  the  superior  Court  would  be  double  that  of  the  amount 

of  the  sum  sought  to  be  recovered. 

Rule  absolute. 

(a)  4  T,  R.  496, 
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REOULA   GENERALia 


Easter  Term,  12  Vict. 


It  is  Ordered,  that,  where  a  rule  for  judgment  as  in 
case  of  a  nonsuit  shall  have  been  discharged  on  a  peremp* 
tory  undertaking  to  try  at  the  next  or  any  future  assizes 
or  sittings,  if  the  plaintiff  shall  make  default  in  proceeding 
to  trial  pursuant  to  his  undertaking  the  defendant  shall 
be  at  liberty,  if  the  plaintiff  has  not  drawn  up  the  rule,  to 
draw  it  up  at  any  time  before  moving  for  judgment,  and 
thereupon  to  move  for  judgment  without  serving  a  copy 
of  the  rule  on  the  plaintiff. 

Thos.  Wilde.  R  M.  Rolfb. 

Fred.  Pollock.  C.  Cresswbll. 

J.  Parks.  W.  Erle. 

J.  Patteson.  T.  J.  Platt. 

J.  T.  CoLERiDOE.  E.  y.  Williams. 

T.   COLTMAK. 


MEMORANDUM. 


In  the  preceding  term,  John  Alewa/nder  Ktnglahe,  Ser- 
jeant-at-Law,  of  Lincoln's  Inn,  and  James  Robert  Hope^ 
Esq.,  of  the  Inner  Temple,  received  patents  of  precedence; 
and  Edward  John  Lloyd,  Esq.,  of  Lincoln's  Inn;  John 
Oreemoood,  Esq.,  of  the  Middle  Temple;  Richaard  Malins, 
Esq.,  Frederic  Oalverty  Esq.,  Henry  Singer  Keating,  Esq., 
of  the  Inner  Temple;  and  Roumddl  Palmer,  Esq.,  of  Lin- 
coln's Inn,  were  appointed  her  Majesty's  Counsel 


^xtf^ttintt  liejiort0. 
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1849. 


i%  12.  TuBKSB  and  Others  v,  Deahb. 

An  attorney      jljlSSUMPSIT  for  monej  had  and  received.     Plea,  non 

has  no  lien  on  • . 

the  private  deed   aSSUmpslt 

TnJ^pSrt^lJr        ^^  *^®  *^^'  ''^^^^^^  ^^^'  *^->  ^*  *®  Liverpool  Summer 
boaineM  done     Assizes,  1848,  it  appeared  that  the  defendant^  who  was  a 

solicitor  residing  at  Liverpool,  had  been  employed  by  Mr. 
Jonathan  Higginson  in  making  out  the  title  to  an  advow- 
son  which  he  had  purchased,  and  by  that  means  the  de- 
fendant became  possessed  of  the  title-deeds.  The  defend- 
ant  had  also  acted  professionally  for  the  firm  of  Barton, 
Irlam,  &  Higginson,  of  which  J.  Higginson  was  a  partner. 
In  October,  1847,  the  firm  of  Barton,  Irlam,  &  Higginson  be- 
came bankrupt,  at  which  time  there  was  due  to  the  defend- 
ant from  J.  Higginson,  on  his  private  account,  the  sum  of 
442L  68.  2d.y  and  the  firm  were  indebted  to  the  defend- 
ant in  the  sum  of  11 62.  12^.  The  defendant  refused  to 
deliver  up  the  title-deeds  in  question,  claiming  a  lien 
upon  them  in  respect  of  the  above  sums.  The  plaintiflk, 
who  were  the  assignees  of  J.  Higginson,  paid  them  the 
latter  sum  under  protest,  and  brought  the  present  ac- 
tion to  recover  it  back.  Under  these  circumstances,  the 
learned  Judge  was  of  opinion  that  the  plaintifis  were  en- 
titled to  recover,  and  the  jury,  under  his  direction,  found 
a  verdict  for  them,  leave  being  reserved  for  the  defendant 
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to  moye  to  enter  a  nonsuit,  if  the  Court  should  be  of  opin-        1849. 
ion  that  the  defendant  had  a  lien  on  the  title-deeds  in 
question  in  respect  of  the  debt  due  from  the  firm. 
A  rule  nisi  having  been  obtained  accordingly, 

Martin  and  Cromptan  shewed  cause. — The  defendants 
had  no  lien  on  this  deed  for  the  joint  debt  of  the  partner- 
ship. Courts  of  law  only  notice  a  lien  as  evidenced  by 
established  mercantile  usage.  In  the  absence  of  special 
agreement,  bankers,  factors,  and  attornies  have  a  lien  only 
in  respect  of  the  debt  of  the  party  whose  property  has  come 
to  their  hands.  A  general  lien  is  against  law,  and  does 
not  arise  on  securities  deposited  for  a  special  purpose: 
Brandao  v.  Bamett(a),  The  attorney's  lien  is  first  men- 
tioned in  the  course  of  the  argument  in  WUkins  v.  Car- 
michael(b)y  upon  which  Lord  Mamsfidd  said  'Hhat  the 
practice  in  that  respect  was  not  very  ancient,  but  that 
it  was  established  on  general  principles  of  justice.'^  A  si- 
milar observation  was  made  by  Lord  Eldon,  in  CoweU  v. 
Simpson  (c).  The  doctrine  of  mutuality,  which  governs  a 
set-ofi^,  applies  equally  to  a  lien;  and  it  is  clear  that  the 
defendant  would  have  had  no  right  of  set-off  against  the 
bankrupt  in  respect  of  the  joint  debt  of  himself  and  his 
partner:  Buchana/n  v.  Findlay{d)»  Where  a  firm  of  two 
solicitors  transacted  business  for  a  client  up  to  a  certain 
period,  after  which  a  new  partner  joined  the  firm,  who 
continued  to  transact  business  for  the  client.  Sir  L.  Shad- 
weUy  y.  C.,  held,  that  the  new  firm  had  no  lien  on  papers 
which  came  into  their  possession,  for  costs  due  in  respect 
of  business  done  by  the  original  firm:  In  re  Forduiw(e). 
A  security  for  a  separate  demand  does  not  extend  to  a 
joint  demand:  ExparteFreencmdMorrice{/).  [They  also 
referred  to  Chwk  v.  Freen  (jr).] 

(a)  12  G.  <fe  F.  787.  (e)  16  Siin.  121. 

(h)  1  Dougl.  102.  (/)  2  Glyn  k  J.  246. 

\e)  16  Yes.  275.  {g)  1  Moo.  t  M.  259. 
(tQ  9  B.  dp  0.  738. 
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1849,  Watson  and  J.  Henderson^  in  support  of  the  rala — 

When  a  general  lien  is  once  established,  the  extent  of  it 
is  matter  of  law,  which  the  Courts  will- judicially  notice; 
Brandao  v.  Bamett(d)\  and  &  fortiori  an  attorney's  lien, 
which  is  peculiarly  within  the  cognisance  of  the  Court 
There  is  no  analogy  between  lien  and  set-off;  for  the  lat- 
ter is  the  creature  of  the  statute.  In  the  case  of  In  re 
Forshaw  (b),  there  had  been  no  deposit  with  the  original 
firm.  But  where  a  deed  is  deposited  generally,  there  is  no 
reason  why  the  lien  should  be  confined  to  a  separate  debt 
This  deed  might  have  been  taken  in  execution  on  a  judg- 
ment against  the  partnership.  There  having  been  two 
classes  of  work,  and  no  specific  appropriation  of  the  deed 
to  either,  the  inference  is  that  the  lien  extends  to  both. 
In  Lambert  Y.  Buckmasterip),  the  facts  were  identical  with 
the  present  case;  and  the  attorney  was  held  to  have  a  lien 
upon  a  deed  belonging  to  the  separate  estate  of  one  part- 
ner, for  a  joint  debt  due  from  the  firm.  \Parke,  B. — ^Thc 
only  question  there  raised  was,  whether  the  attorney  had 
the  same  right  of  lien  against  the  assignees  that  he  had 
against  the  bankrupts  Therefore  that  case  is  no  autho- 
rity for  the  proposition  contended  for.  In  the  case  of 
bankers,  factors,  and  attomies,  all  of  whom  have  a  gene- 
ral lien,  how  can  the  lien  attach,  except  upon  the  pro- 
perty of  the  person  alone  for  whom  the  business  is  done?] 
The  charge  attaches  by  law,  irrespective  of  the  debt  For 
instance,  in  the  case  of  freight,  the  shipowner  has  a  lien 
which  must  be  satisfied  by  any  person  who  claims  the 
goods.  [Parkey  B. — That  is  the  case  of  a  particular  lien.] 
There  is  no  distinction  in  principle.  A  carrier  may  detain 
goods,  by  whomsoever  delivered,  until  he  is  paid  for  the 
carriage.  [Parke,  B. — ^That  is  because  he  is  compellable 
to  receive  them.  It  is  the  same  with  innkeepers  and 
others,  who  carry  on  a  public  trade.]     If  cloth  be  deli- 

(a)  12  C.  <fe  F.  767.         (p)  16  Sim.  121.         {e)  2  B.  ^  C.  616. 
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Yered  to  a  tailor  to  make  a  coat,  he  has  a  lien  on  it,  who-  1849. 
ever  is  to  pay  for  it.  A  general  lien  is  but  an  extension  of 
a  particular  lien,  and  an  attorney's  lien  is  an  extension  of  a 
general  lien.  If  one  partner  had  employed  the  attorney  to 
prepare  for  the  firm  a  deed,  which  afterwards  became  the 
property  of  that  one  partner,  the  attorney  would  have  a  lien 
as  against  him.  Lien  and  debt  are  contradistinguished;  for 
the  Statute  of  Limitations  cannot  be  set  up  to  alien,  and  a 
lien  may  exist  though  the  debt  be  barred.  [Parke,  B. — Ac- 
cording to  the  ruling  of  HoU,  C.  J.,  an  attorney  has  no  lien 
on  a  deed  which  he  has  prepared,  if  he  suffers  it  to  be  exe- 
cuted before  he  is  paid  for  it:  A7Km.(a)',  and  there  is  no 
lien  as  against  residuary  legatees  on  title-deeds  delivered 
by  executors  to  their  agents,  for  the  purpose  of  preparing 
a  mortgage:  Hoddey  t.  Bantock  (6).]  The  nature  and  ex- 
tent of  a  solicitor's  lien  was  under  consideration  in  the 
Irish  Court  of  Chancery,  in  the  case  of  Bluden  v.  Desartic). 
The  lien  of  an  attorney  is  commensurate  with  the  right  of 
the  person  who  delivers  the  papers  to  him :  HoUis  v.  Cla- 
ridge  (d).  [Alderson,  B. — If  your  proposition  be  correct, 
it  would  extend  to  any  number  of  partners — ^for  instance, 
a  Joint-stock  Company.] 

Parke,  R — The  question  is  an  abstract  one,  namely, 
whether  an  attorney,  who  has  the  deed  of  one  person,  is 
entitled  to  retain  it  for  a  joint  debt  due  from  the  owner 
of  the  deed  and  his  partners.  That  depends  entirely  on 
authority.  A  general  lien  does  not  exist,  except  where  it 
arises  from  special  custom,  as  in  the  case  of  bankers,  fac- 
tors, and  attornies.  Therefore  the  general  law  is  inap- 
plicable, and  no  authority  can  be  produced  from  any  deci- 
sions, dicta,  or  text-books,  that  a  lien  extends  beyond  the 
property  of  the  person  employing  an  attorney.  The  case 
must  be  determined  by  authority;  and  it  is  enough  to  say 

(a)  1  Ld.  Raym.  738.  (c)  2  D.  <fc  War.  405. 

(b)  1  Bubs.  141.  {d)  4  Taunt.  607. 


840  EXCHEQUEB  BEPO&T& 

1849.  that  there  is  a  total  want  of  all  authority  in  support  of 
this  claim.  The  case  of  Lambert  v.  Btickmastery  when  ex* 
amined,  will  be  found  to  be  one  in  which  the  point  could 
not  arise.  We  must  administer  the  law  as  we  find  it,  and 
in  the  absence  of  all  authority,  hold  that  an  attorney  has 
no  lien,  except  on  the  property  of  the  person  for  whom  he 
has  done  the  business.  It  is  the  same  in  the  case  of  a 
banker,  or  factor.  If  it  were  otherwise,  the  inconvenience 
would  be  extreme,  as  already  pointed  out 

Aldebson,  R — I  am  of  the  same  opinion.  This  is  a 
mere  question  of  fact,  so  to  speak,  as  to  what  the  law  is 
on  the  subject,  and  I  do  not  find  it  laid  down  in  any  text 
writer,  or  book  of  authority,  that  a  lien  for  the  debt  of 
one  partner  is  a  general  lien  for  the  debts  of  the  partner* 
ship.  If  so,  the  same  law  would  be  applicable  to  the  case 
of  bankers  and  factors. 

BoLFE,  B. — I  am  of  the  same  opinion.  If  we  look  to 
the  facts  in  this  case,  the  non-production  of  authority  is 
to  my  mind  conclusive  eyidence  that  a  lien  never  existed. 

Platt,  B. — concurred. 

Rule  discharged. 
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1849. 

Cope  v.  The  Thames  Haven  Dock  and  Railway  Company.      May  12. 


Assi 


lUMPSIT  for  work  and  labour.    Plea,  non  assump-  A  Railway  Coov 

jMUny  was  in* 
Serunt  corporated  by 

At  the  trial,  before  Erie,  J.,  at  the  Liverpool  Summer  ^^^J^ 
Assizes,  1848,  it  appeared  that  the  defendants  were  a  •ecUon  of  which 

,.,    enacted,  that 

Company  incorporated  by  the  stat  6  &  7  Will  4,  c.  cviii,  the  dincton 
for  making  a  railway  from  Romford  to  Shell  Haven,  in  ^^^  ^  vL 
Essex,  and  that  the  action  was  brought  by  the  plaintiff  to  J^^^JJ*^^ 
recover  145Z.  7«.,  for  his  services  in  endeavouring  to  nego-  oftheComDany, 
tiate  with  the  London  and  North  Western  Railway  Com-  contracts  re- 
pany  for  a  lease  of  the  Thames  Haven  Railway.  The  ,^^^the 
119th  section  of  the  special  Act  enacts,  "  that  the  court  <^mp«y*  ««?• 

^  •«^  _  ed  by  three  di- 

of  directors  for  the  time  being  shall  have  full  power  and  rectori,  in  pur- 
authority  to  use  the  common  seal  on  behalf  of  the  said  solution  of  a 
company;   and  all  contracts  in  writing  relating  to  the  tonTihouirbe 
affairs  of  the  said  company,  which  shall  be  signed  by  any  binding  on  Ae 

C/onip8ny«   The 

three  of  the  directors  in  pursuance  of  a  resolution  of  a  foUowingiec- 
court  of  directors,  shall  be  binding  on  the  said  company  thia^e^Sno- 
and  all  other  parties  thereto,  their  respective  successors,  ^J  *^^p^^' 
heirs,  executors,  and  administrators;  and  actions  and  suits  empby  all  such 

manaffeFB|  oS" 

may  be  maintained  thereon,  and  damages  and  costs  re-  ficen,  agents, 
covered  by  or  against  the  said  company,  or  any  other  men,  MTser- 
parties  thereto  failing  in  the  execution  thereof'    The  l^^^^^^ 
120th  section  enacts,  'Hhat  the  directors  shall  have  ftiU  proper, 
power  to  employ  the  workmen  and  regulate  the  traffic  on  lution  of  the 
the  railway,  and  the  amount  of  rates,  tolls,  &a;  and  also  ^JJ^g^^J*^ 
from  time  to  time  to  appoint  and  displace  the  bankers  by  the»  chair- 

"^  -^  ^  man,  the  plain- 

and  solicitors  of  the  company^  and  all  such  managers,  tiff  was  appoint- 

officers,  agents,  clerks,  workmen,  and  servants,  as  they  gotuSTwith'lm- 

shaU  think  proper."  '^^l^'^ 

On  the  19th  November,  1846,  a  meeting  of  the  directors  *tf  *;'**•""  , 

'  '  ^  J7e2d,  that  the 

contract  was 
not  binding  on  the  Oompany,  it  not  haying  been  sealed,  or  executed  with  the  required  formalities. 

VOL.  III.  Ill  EXQH. 
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was  held,  at  which  the  plamtiff  was  present,  when  the 
following  resolution  was  agreed  upon,  entered  in  the  mi- 
*-  nute  book,  and  signed  by  the  chairman : — 

Hatbh  Dock       "  Resolved,  that  Mr.  C.  H.  Cope,  of  Manchester,  be  sp- 
Co.  pointed  joint  agent  with  Mr.  G^eary  for  the  Thames  Hayen 

Dock  and  Railway  Company,  and  that  they  be  authorised 
to  negotiate  with  the  London  and  North  Western  Railwaj 
Company,  or  any  other  Railway  Company,  for  the  lease  of 
the  line,  and  that  their  acts  as  such  agents  be  recognised, 
subject  to  the  confirmation  of  the  directors  and  share- 
holders of  this  company.  Resolved,  that  the  secretaiy 
be  ordered  to  forward  a  copy  of  the  above  resolution  to 
Mr.  C.  H.  Hope." 

This  resolution  was  read  to  the  plaintiff,  and  assented 
to  by  him.  On  the  part  of  the  defendants  it  was  objected, 
that  the  resolution,  not  having  been  under  seal,  nor  signed 
by  three  directors,  as  required  by  the  119th  section,  was 
not  binding  on  the  defendants.  The  learned  Judge  di- 
rected a  verdict  for  the  plaintiff,  reserving  leave  for  the 
defendants  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  contract  was  not  binding 
on  them. 

A  rule  nisi  having  been  obtained  accordingly, 

Knowles  and  Atherton  shewed  cause. — ^It  was  not  necesr 
sary  that  the  resolution  should  be  under  seal,  or  signed 
by  three  directors.  The  119th  section  obviously  wp- 
plies  to  contracts  made  by  the  directors  with  respect  to 
the  construction  of  the  works.  There  would  be  a  gene- 
ral power  to  employ  servants,  without  the  formality  of 
the  corporate  seal,  or  the  signature  of  three  directors. 
The  120th  section  requires  no  particular  form  of  con- 
tract If  a  strict  construction  be  put  upon  the  Act, 
the  company  might  reAise  to  pay  a  labouring  man  for 
work  actually  done,  because  the  contract  was  not  made 
in  the  prescribed  form.     Arnold  v.  The  Mayor  <tc.  of 
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Poole  {a)  depended  on  the  common  law  doctrine.  [Rolfe,  B.  1849. 
— By  the  1 1 4th  section,  *'  the  directors  shall  be  indemnified  oora 
and  saved  harmless  from  and  against  all  payments  made,  or  thIiiss 
liabilities  incurred,  and  all  acts,  deeds,  matters,  and  things  Hayxn  Dook 
executed,  done,  or  ordered,  and  all  sums  of  money,  losses,  Co. 
costs,  chaiges,  and  damages  which  they  shall  incur  in  the 
execution  of  the  powers  and  authorities  hereby  granted  to 
them;  and  they  shall  be  so  indemnified  out  of  the  assets  for 
the  time  being  of  the  company,  and  if  necessary,  by  calls.'^ 
Now  I  doubt  whether  the  120th  section  means  more  than 
this:  that)  in  the  employment  of  persons  authorised  by  that 
section,  the  directors  shall  be  entitled  to  indemnity  in  the 
manner  pointed  out  by  the  114th  section.  Parke,  B. — It 
means,  that  the  directors  shall  have  Aill  power,  as  between 
themselves  and  the  company,  to  make  those  appointments, 
and  they  shall  be  indemnified  by  the  company.]  The  1 1 9th 
and  120th  sections  must  be  read  in  connection  with  each 
other.  The  1 1 9th  enables  the  directors  to  use  the  common 
seal  of  the  company,  and  renders  binding  all  contracts 
in  writing  relating  to  the  afiairs  of  the  company,  which 
shall  be  signed  by  three  directors,  in  pursuance  of  a  reso- 
lution of  the  board.  The  120th  section  applies  to  all  con- 
tracts for  mere  services.  [RolfBy  B. — ^The  119th  section 
not  only  says  that  the  directors  shall  have  power  to  make 
contracts,  but  that  the  contracts  shall  be  binding  on  the 
company:  there  is  nothing  of  that  sort  in  the  120th  sec- 
tion.] If  the  120th  section  only  means  that  the  directors 
may,  as  between  themselves  and  the  company,  make  those 
contracts,  the  provision  is  unnecessary,  since  it  would  be 
enough  to  provide  for  their  indemnity.  Besides,  the  term 
''agent^^  in  the  120th  section  may  reasonably  receive  a 
wide  construction,  so  as  to  comprehend  the  present  case. 

Martin  and  AepUmd  appeared  to  argue  in  support  of 
the  rule,  but  were  not  called  upon. 

(a)  5  Scott  If.  R.  741. 
iii2 
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1849.  Pabke,  B. — ^The  rule  must  be  absolute,  on  the  ground 

Oop,  that  this  is  a  contract  by  which  the  company  cannot  be 
Thajcbs  hound,  unless  made  in  the  form  required  by  the  119th  «ec- 
Haykn  Dock  tion,  which  gives  a  power  of  binding  the  company  by  an 
Co.  instrument  under  seal,  or  in  writing  signed  by  three  di- 
rectors, in  pursuance  of  a  resolution  of  the  board.  Neither 
of  those  requisites  has  been  complied  with.  There  is  no 
doubt  about  the  rule  of  law.  We  had  occasion  to  consider 
it  in  the  cases  of  The  Mayor  of  Ludlow  v.  CharUon  (o), 
and  Cox  v.  The  Midland  Railway  Company  (6).  The  rea- 
son why  a  corporation  cannot  be  bound,  except  by  th^ 
common  seal,  is  satisfactorily  explained  by  my  Brother 
Rolfe,  in  the  judgment  in  The  Mayor  of  Ludlow  t.  CharUon^ 
where  it  is  shewn  that  the  doctrine  was  not,  as  suggest- 
ed, a  relic  of  ignorant  times.  Nevertheless,  at  an  early 
period  there  were  exceptions  to  the  rule,  for  instance,  in 
those  matters  in  which,  from  their  very  nature,  or  neces- 
sary frequent  occurrence,  it  would  be  difficult  to  execute 
the  contract  with  the  formality  of  a  seal  Those  were 
matters  of  trifling  importance,  such  as  the  appointment  of 
a  servant  by  a  corporation  having  a  head, — ^for  whether  the 
exception  applied  to  a  corporation  without  a  head  has  not 
yet  been  determined.  We  ought  not  to  extend  the  excep- 
tion to  cases  where,  from  the  Act  incorporating  the  com- 
pany, it  is  the  obvious  intention  of  the  legislature  that 
the  contracts  of  the  company  should  be  made  with  cer- 
tain formalities.  The  question  then  is,  whether  we  can 
collect  from  this  Act  of  Parliament,  that  a  contract  of  this 
description,  that  is,  for  the  employment  of  an  agent,  not 
in  the  course  of  the  ordinary  concerns  of  the  company, 
can  be  binding  on  the  company  without  a  formal  instru- 
ment. I  am  clearly  of  opinion  that  the  case  does  not 
fall  within  the  120th  section.  Admitting,  for  the  sake  of 
argument,  that  a  person  so  appointed  has  his  remedy  against 

(a)  6  M  &  W.  816.  (h)  Ante,  p.  268, 
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the  directors,  not  against  the  company,  I  doubt  whether        1849. 
that  section  gives  the  directors  any  remedy  against  the         Copb 
company.     The  section  may  be  explained  as  pointed  out      thamis 
by  my  Brother  Rolfe^  by  saying  that  it  intended  to  give    ^^^  ^^^^^ 
the  directors  power  to  do  certain  acts  for  which,  by  the  Ck>« 

114th  section,  they  are  to  be  indemnified  out  of  the  funds 
of  the  company.  But  if  not,  it  only  extends  to  the  em- 
ployment of  managers,  officers,  agents,  clerks,  &c.,  on  the 
ordinary  works  of  the  company.  If  they  may,  without 
any  formality,  appoint  servants  for  the  management  of 
their  affairs  at  the  different  stations,  we  cannot  from  that 
collect  that  they  shall  be  bound  by  contracts  out  of  the 
ordinary  course,  and  for  the  employment  of  every  descrip- 
tion of  servant  The  company  are  not  bound,  except  by 
deed  or  contract  in  the  form  pointed  out  by  the  statute, 
unless  power  is  given  by  implication  by  the  120th  section, 
and  I  think  it  is  not 

BoLFB,  B. — I  am  of  the  same  opinion,  and  for  the  same 
reason,  namely,  because  the  case  is  not  within  the  120th 
section.  As  at  present  advised,  I  should  say  that,  in  a 
case  like  this,  that  section  does  not  authorise  any  action 
against  the  company,  though  I  do  not  wish  to  bind  my-* 
self  to  that  opinion.  But  supposing  it  does  give  a  right 
of  action  to  the  directors  in  the  cases  pointed  out  in  the 
114th  section,  still  I  agree  with  my  Brother  Parke,  that  it 
is  not  a  case  within  the  120th  section. 

Platt,  R — ^I  am  of  the  same  opinion,  and  for  the  same 
reasona  Take  the  case  of  a  surveyor  employed  to  survey 
two  hundred  miles  of  railway, — is  it  not  important  that  the 
company  should  not  be  bound  by  a  mere  verbal  arrange- 
ment? 

Rule  absolute. 
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May  14.  HOBN  V.  ThORHBOSOUGH. 


Ti 


Apawnwbo  X  RESP ASS  for  breaking  and  entering  the  plaintiflnB 
preheoAon  of  dwelling-honse,  for  assaulting  Mary,  the  wife  of  the  jdain- 
""^  *      tiff,  and  compelling  her  to  go  to  a  police-office.    Plea,  not 


rf^WcTSir*^  guilty  "by  statute;'^  upon  whidi  issue  was  joined. 

fcnner  is  tiie  At  the  trial,  before  FUM^  B.,  at  the  Middlesex  Sttings 

If  entitled  to   '  iu  Michaelmas  Term  last,  it  appeared  that  the  plaintiff 

imda  ^leMd^  "^^^  a  jeweller,  carrying  on  his  business  in  Leigh-street^  and 

?^  J^TTf  that  he  had  a  lease  of  the  premises  where  he  so  carried  on 

4,  c.  80,  if  be  his  busmess,  for  the  term  of  sey^  fourteen,  or  twenty-<me 

prehenmm  ^  years,  and  that  the  defendant  had  purchased  the  premises 

fide  bdi^^  in  question,  subject  to  the  plaintiff's  lease ;  and  that,  on  the 

heis  acting  in  27th  of  April,  1848,  the  plaintiff  being  then  in  prison  for 

pnmunoe  of  the 

•iitate.  debt,  and  a  quarter's  resA  being  in  arrear,  the  defendant 


took  forcible  possession  of  the  premises,  leaving  his  son  in 
possession.  The  plaintiff's  wife,  on  her  return  home,  find- 
ing  the  house  occupied  by  the  defmdant^  broke  some  win* 
dows  for  the  purpose  of  obtaining  admission,  and  having 
attempted  a  second  time  to  enter  the  house,  was  given  by 
the  defendant  into  the  custody  of  the  police,  under  the 
Malicious  Trespass  Act,  7  &  8  G^.  4,  c  30,  s.  24,  for  wil* 
fully  breaking  four  panes  of  glass,  his  property.  She  was 
afterwards  taken  before  a  magistrate,  who  dismissed  the 
charge.  No  notice  of  action  had  been  given.  The  learned 
Judge  expressed  an  opinion,  that  the  defendant^  being  the 
reversioner  of  the  premises,  was  not  the  own^  of  the  pro- 
perty injured,  '^  within  the  meaning  of  the  28th  section  of 
the  above  Act;  and  he  omitted  to  leave  to  the  jury  the 
question,  whether  the  defendant  committed  the  aU^ged 
trespass  under  the  bon&  fide  belief  that  he  was  acting  in 
pursuance  of  the  statute.  The  jury  found  a  verdict  for  Ae 
plaintiff,  with  252.  damages. 

Charnock,  iu  Trinity  Term  last,  obtained  a  rule  nisi 
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for  a  new  trial,  on  the  ground,  of  misdirection;  against 
which 

E,  W.  Cox  now  shewed  cause. — The  direction  of  the 
learned  Judge  was  correct  The  24th  section  of  the  7  &  8 
Gteo.  4,  c.  30,  enacts,  "  that  if  any  person  shall  wilfully  or 
maliciously  commit  any  damage,  injury,  or  spoil,  to  or  upon 
any  real  or  personal  property  whatsoever,  either  of  a 
public  or  private  nature,  for  which  no  remedy  or  punish- 
ment is  hereinbefore  provided,  every  such  person,  being 
convicted  thereof  before  a  justice  of  the  peace,  shall 
forfeit  and  pay  such  sum  of  money  as  shall  appear  to 
the  justice  to  be  a  reasonable  compensation  for  the  dam- 
age, injury,  or  spoil  so  committed,  not  exceeding  the  sum 
of  «5^.;  and  then  the  28th  section,  ''for  the  more  effectual 
apprehension  of  all  offenders  against  this  Act,''  enacts, 
''  that  any  person  found  committing  any  offence  against 
this  Act,  whether  the  same  be  punishable  upon  indict- 
ment or  upon  summary  conviction,  may  be  immediately 
apprehended  without  a  warrant  by  any  peace  officer, 
or  the  owner  of  the  property  injured,  or  his  servant,  or 
any  person  authorised  by  him,  and  forthwith  taken  before 
some  neighbouring  justice  of  the  peace,  to  be  dealt  with 
according  to  law/'  In  the  present  case,  the  defendant 
was  not  the  owner  of  the  property  injured,  within  the 
meaning  of  the  statute,  and  therefore  the  question  as  to 
his  bona  fides  in  the  transaction  did  not  arise.  The  statute 
ought  to  be  construed  strictly. 


1849. 


Cfhamock  and  Barnard,  in  support  of  the  rule. — ^The 
defendant  was  the  owner  of  the  proi>erty,  within  the 
meaning  of  the  Act;  or  at  all  events  he  might  have  bon& 
fide  believed  that  he  was  acting  in  pursuance  of  it  The 
question,  whether  he  acted  bon&  fide,  ought  to  have  been 
put  to  the  jury,  and  if  they  had  been  of  opinion  that  the 
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1849. 


defendant  did  so  act,  he  would  have  been  entitled  to  no- 
tice of  action.  In  Reed  t.  Cowmeadow  (a),  which  was  a 
case  very  similar  to  the  present,  it  was  held,  that  if  the 
defendant  acted  under  a  bon&  fide  belief  that  the  case 
fell  within  the  statute,  he  was  entitled  to  notice  of  action. 
[PlcUt,  B. — In  that  case  the  property  injured  was  the  de- 
fendant's.] In  Wedge  v.  Berkeley  (6),  it  was  held  that  the 
bona  fides  is  a  question  for  the  jury.  The  case  of  Hughee 
V.  Buddand  (c),  and  the  judgment  of  the  Court  in  that  case, 
are  strongly  in  the  defendant's  favour.  [PlaU,  R,  referred 
to  Cann  v.  Olipperton  (d).  Parke,  B. — ^The  case  of  Rudd  v. 
Scott  (e)  seems  to  be  precisely  in  point.  That  was  an  ac- 
tion for  imprisoning  the  plaintiff  upon  a  charge  of  felony, 
under  the  7  &  8  Geo.  4,  c.  29,  s.  44,  in  pulling  down  part 
of  a  house  and  selling  the  materials;  and  it  was  held,  that 
the  defendant  was  within  the  protection  of  the  75th  sec- 
tion if  he  bon&  fide  thought  that  he  was  acting  in  pursu* 
ance  of  the  Act,  and  that  the  jury  were  properly  directed 
to  find  whether  or  not  he  did  so  think.]  [W.E.Cox  re- 
ferred ta  Parrington  v.  Moore  (/).]  In  that  case  it  was 
held,  that  a  party  is  not  justified  in  arresting  a  person 
whom  he  reasonably  supposes  to  have  committed  an  of- 
fence, when  in  fact  he  has  not;  but  no  question  arose 
about  notice  of  action.  In  Beechey  v.  Sides  (g)y  Lord 
Tenterden,  C.  J.,  said,  ''  It  has  uniformly  been  held,  that 
where  a  party  bon&  fide  believes  or  supposes  he  is  acting 
in  pursuance  of  an  Act  of  Parliament,  he  is  within  the 
protection  of  such  clause.''  And  Bayley,  J.,  said, "  Where 
the  facts  are  such  that  a  party  may  be  considered  as 
having  any  fair  colour  for  supposing  he  is  warranted  by 
the  Act  of  Parliament  in  doing  that  which  is  made  the 


(a)  6  A.  <fe  E.  661. 

(b)  Id.  663. 

(c)  15  M.  &  W.  346. 

(d)  10  A.  &  E.  582. 


(e)  2  ScoU  N.  R.  631. 
(/)  2  Exch.  223. 
(^)  9  B.  &  C.  806. 


BASTEB  VACATION,   12  VICT. 


849 


subject  of  an*actiony  he  is  entitled  to  notice.  The  protec- 
tion is  not  confined  to  peace  officers/'  Kine  v.  EvenJied  (a) 
is  an  authority  to  the  effect  that  the  question  of  bona 
fides  ought  to  be  left  specifically  to  the  jury.  [Alderaon^ 
B. — ^In  that  case  the  defendant  could  not  have  acted  bon& 
fide.]    They  also  referred  to  HazeUiiie  t.  Oroves  (6). 


1849. 


Pabke,  R — ^The  rule  must  be  absolute  for  a  new  trial 
The  defendant  was  entitled  to  notice  of  action,  provided 
he  bon&  fide  believed  that  he  was  acting  in  pursuance  of 
the  statute;  or, according  to  the  cases  in  the  Queen's  Bench, 
if  he  bon&  fide  so  believed,  and  had  reasonable  ground 
for  that  belief  It  was  decided  by  the  case  of  Hughes  v. 
BudcUmdy  that  the  protection  afforded  by  the  statute  is 
not  to  be  strictly  confined  to  the  owner  of  the  property  in- 
jured, but  is  extended  to  all  persons  who  have  a  bon&  fide 
belief  that  they  fill  the  character  mentioned  in  the  statute, 
and  act  bona  fide  under  that  belief  Most  of  the  authori- 
ties were  considered  in  Hughes  v.  Bucldand,  where  the 
servants  of  the  owner  of  a  fishery,  bon&  fide  believing  the 
plaintiff  to  be  fishing  within  the  boundary  of  their  mas- 
ter's fishery,  caused  him  to  be  apprehended,  although  in 
fact  he  was  not  within  the  boundary.  The  same  rule  was 
laid  down  in  Beechey  y.  Sides,  and  Rudd  v.  ScoU;  and  there 
is  no  doubt  that  those  decisions  are  correct,  for  no  benefit 
would  be  conferred  by  the  statute  if  it  were  to  be  confined 
to  those  persons  only  who  have  the  legal  power  to  arrest 
The  only  apparent  difficulty  in  the  present  case  arose  out  of 
that  otParrington  w.  Moore,  to  which  reference  was  made  in 
the  course  of  the  argument  But  that  case,  upon  a  closer 
inspection,  has  no  bearing  whatever  upon  the  present  The 
only  question  there  was,  whether  the  defendant  WB^juMi- 
fied  in  arresting  the  plaintiff,  who  was  prim&  facie  a  tres- 
passer, but  who,  it  appeared,  had  acted  imder  the  bon& 


(a)  10  Q.  B.  143. 


{b)  3  Q.  B.  997. 
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2f^l^  fide  belief  that  he  had  a  right  to  do  what  he  did;  and  the 
Court  there  held,  that  the  defendant  was  not  warrmnted 
in  arresting  hint  That  distinguishes  that  case  from  the 
present,  and  leaves  us  to  the  other  authorities;  and  the 
late  case  of  Hughes  v.  Buddand  leaves  no  doubt  upon  the 
matter.  These  observations  do  not  apply  to  justices^  as, 
in  such  case,  the  protection  is  only  given,  nominatim, 
to  those  who  actually  fill  that  character;  and  the  same 
with  respect  to  certain  cases  of  trustees  and  commiiwion* 
ers;  but  by  the  present  Act  this  protection  is  granted  to 
every  person  who,  when  he  commits  the  trespass  com- 
plained of,  acts  under  the  bon&  fide  belief  that  he  is  act- 
ing in  pursuance  of  the  statute. 

Aldbbsok,  B. — I  am  of  the  same  opinion.  All  persons 
who  act  bon&  fide  are  entitled  to  notice  of  action,  in  order 
that  they  may  make  amends  to  the  injured  party;  and  it 
is  manifestly  absurd  to  say  that  the  privilege  is  to  be  con- 
fined to  those  cases  where  the  party  is  in  the  right. 

RoLFB,  R — I  am  of  the  same  opinion.  I  am  reported  to 
have  said,  in  Hughes  v.  Buddafkd^  and  I  have  no  doubt  cor- 
rectly, that  ''  all  who  bon&  fide  and  reoteonMy  think  they 
fill  the  character  mentioned  in  the  several  statutes,  and 
act  in  pursuance  of  them,  are  protected  \*  and  that  is  a  po- 
sition which  has  been  adopted  by  the  Court  of  Queen's 
Bench.  In  fact,  a  man's  reasonably  believing  himself  to  be 
the  owner  of  the  property  injured  is  one  ingredient  in  en- 
abling us  to  arrive  at  the  conclusion  as  to  his  bona  fides. 
If,  in  the  present  case,  the  defendant  bon&  fide  believed 
that  the  plaintiff's  wife  was  doing  a  malicious  injury  to 
his  property,  so  as  to  enable  him  to  apprehend  her  under 
the  present  Act  of  Parliament,  he  was  entitled  to  notice 
of  action;  and  as  that  question  was  not  submitted  to  the 
jury,  the  rule  must  be  absolute  for  a  new  trial. 
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Platt,  R — ^This  Act  of  Parliament  protects  all  persons        1849. 

who  bon&  fide  belieye  that  they  are  acting  under  it    I 

should  have  thought  that  the  words  "  acting  in  pursuance 

of  the  Act/^  ought  to  be  confined  to  the  parties  who  fill 

the  characters  of  justice,  owner,  and  the  like,  under  the 

respective  Acts  of  Parliament,  as  these  persons  alone 

have  the  power  to  act  in  pursuance  of  the  Act;  but  the 

rule  adopted  is  a  good  one,  and  is  meant  to  protect  honest 

people. 

Rule  absolute. 


D 


Mbbot  v.  Galot.  i%14. 

EBT  for  the  use  and  occupation  of  certain  lodging&  Tlw  pbnntiff  !• 

Plea,  never  indebted;  upon  which  issue  was  joined  ftwm^^LnSt^ 

At  the  trial  of  the  cause,  before  PlaU,  B.,  at  the  London  Jj&JJ^SdSi 

Sittings  in  Michaelmas  Term  last,  it  appeared  hj  the  bill  of  demand  of 

of  particulars  of  the  plaintiff's  demand,  that  the  action  to  him  i^  the 

was  brought  to  recover  the  sum  of  42t  8«.  lOd.,  being  the  rf^^lSw  S^ 

balance  of  an  account  of  641  Os.  10  A    The  bill  of  particu-  ^^  «wmnt 

lars,  after  setting  out  the  items,  contained  the  following  wen  inade. 

admission:  ^'on  account  whereof  the  plaintiff  admits  she  act^far'oae 

has  received  at  various  times  sums  of  money,  amounting  J^ieeow***"* 

in  the  whole  to  21t  128."    The  defendant  had  occupied  «<•  8*  lOA, 

the  balance  of 

the  lodgings  under  the  plaintiff's  husband,  at  a  weekly  an  account  of 
rent,  and  upon  his  decease,  which  occurred  in  August,  when  the  pw- 
1847,  had  continued  to  hold  them  under  the  plaintiff,  ticdan  of  de- 

'  -^  mand  oontained 


The  plaintiff  proved  that  the  sum  of  142.  Ss.  6(2.  became  jm 
due  to  her  after  her  husband's  death,  when  it  was  in-  whereof  the  • 
sisted,  on  the  part  of  the  defendant,  that  this  was  over-  SJehw woSiSi 
topped  by  the  sum  of  21  f.  128.,  which  the  plaintiff  in  ^t  variooi  timea 

**  /  '  *  smns  of  money, 

her  particulars  of  demand  had  admitted  to  have  been  amonntingin 

the  iHiole  to 
21/.  lUr  and 
the  phuntiflr,  at  the  trial,  prored  a  debt  to  the  amonnt  of  HI,  Ss.  (UL;  it  was  held,  that  the  plain- 
tiff might  explain  on  what  accoiint  the  212.  12«.  had  been  paid ;  and  on  evidence  given,  that  12l  lOi. 
of  that  snm  had  been  paid  for  a  debt  not  due  to  the  plaintiff,  and  that  she  waa  entitled  to  recover 
5L  li.  6d.f  being  the  di£ference  between  the  amount  of  the  debt  proved  and  that  part  of  the  pay- 
menti  in  the  particulan  of  demand  remaining  unexplained. 
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1849.  received  Evidence  was  then  given  on  the  part  of  the 
plaintiff,  to  shew  that  lOL  had  been  paid  within  three 
days  only  after  the  death  of  the  husband,  and  therefore 
that  it  could  not  have  been  paid  in  respect  of  the  debt  of 
the  plaintiff,  and  21  lOs.  in  the  lifetime  of  the  husband. 
This  evidence  was  objected  to,  on  the  ground  that  the 
plaintiff  was  not  entitled  to  explain  the  admission  in  the 
particulars  of  demand;  but  it  was  received  by  the  learned 
Judge,  and  the  plaintiff  had  a  verdict  for  142. 3&  6cL,  leave 
being  reserved  to  the  defendant  to  move  to  set  that  verdict 
aside,  and  enter  one  for  him,  or  to  reduce  the  verdict  to 
the  sum  of  5L  Is.  6d,  being  the  difference  between  the 
142.  3«.  6(2.  and  92.  2&,  the  latter  sum  being  that  portion 
of  the  212L  12&  admitted  in  the  particulars  of  demand, 
which  had  not  been  explained. 

O'MaUet/f  in  Michaelmas  Term  last^  obtained  a  rule  nisi 
accordingly. 

K  W.  Cox  now  shewed  cause. — ^The  particulars  of  de- 
mand are  open  to  explanation  by  proper  evidence.  The 
authorities  do  not  go  to  the  length  that  such  explanation  is 
not  admissible:  and  such  a  principle  would  be  exceedingly 
unjust  Smethurat  v.  Taylor  (a)  may  be  relied  upon  by  the 
defendant,  but  that  case  is  no  authority  adverse  to  the 
plaintiff's  position.  [Aldersoriy  B. — ^Lord  AbingeVy  C.  R, 
there  said,  "  I  take  it  to  be  clear,  that  if  a  plaintiff  in  his 
particulars  admits  the  payment  of  a  certain  sum,  he  may 
explain  it  by  shewing  it  was  applicable  to  an  item  which 
otherwise  he  could  not  recover."  The  plaintiff  has  done 
so  here.  Prim&  facie,  no  doubt  the  defendant  would  be 
right.  Parke,  B. — In  that  case  there  was  no  such  evi- 
dence; L  e.  there  was  no  such  explanation.]  Lanib  v. 
Middethtuait  (6)  is  in  the  plaintiffs  favour. 

(a)  12  M.  &  W.  545.  (h)  1  Q.  B.  400. 
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0*MaUey,  in  support  of  the  rule,  contended  that,  at  all      ^  1849. 
events,  the  rule  ought  to  be  made  absolute  to  reduce  the 
verdict  to  5L  Is.  6d 

Paeke,  B. — ^It  is  quite  clear  that  the  rule  ought  to  be 
made  absolute  to  reduce  the  verdict  to  that  sum.  In  this 
case  it  was  competent  to  the  plaintiff  to  explain  for  what 
the  sum  of  211.  lis.  was  received.  Of  that  sum,  2Z.  10a 
was  received  in  the  husband's  lifetime,  and  102^  so  recently 
after  his  death,  that  it  cannot  by  any  possibility  be  as- 
cribed to  the  debt  due  to  the  plaintiff.  The  utmost,  there- 
fore, that  the  plaintiff  is  entitled  to  recover  is  the  sum  of 
52.  Is.  6(2.,  to  which  she  is  clearly  entitled. 

Aldebsok,  B.,  Rolfe,  B,  and  Flatt,  B.,  concurred. 

Rule  absolute  accordingly. 


Ryder  v.  Mills  (a). 

JL  HIS  was  an  information  under  the  Factory  Act,  7  It  ii  no  offence, 
Vict  a  15,  exhibited  by  Thomas  Dudley  Ryder,  sub-in-  S»PadSy 
spector  of  factories,  against  the  defendant,  for  neglecting  ^fJi^^SiOT^ 
and  refusing  to  hang  up  at  the  entrance  of  the  defendant's  ^  a  &ct<»y  for 
cotton  factory  a  notice  of  the  times  of  beginning  and  end-  no  more,  in  one 
ing  daily  work  of  all  persons  employed  in  the  said  factory,  ho^'ending  at 
as  required  by  sect  28  of  that  Act    On  this  information  ?  P«i«d  whidi 

^  J  u  more  than  ten 

the  defendant  was  convicted  in  the  penalty  of  52.  for  the  l^onn  firom  the 
said  offence.     The  defendant  appealed  against  the  deci-  other  diiid  or 
sion  to  the  next  Court  of  Quarter  Sessions,  and  gave  no-  Si?u^^ 

work  in  the 
morning  of  mieh 

day  in  inch  fiictory,  if  toch  last-mentioned  ten  hoon  are  counted  conaecntiTely  firom  that  time^ 

omitting  only  the  meal  times. 

(d)  T1m8  case  was  decided  in  Hilary  Vacation,  1850,  (Feb.  8),  but  is 
inserted  here  on  account  of  its  present  importance. 
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1849.  tice  of  such  appeal  on  the  2nd  of  November,  1849,  and 
thereupon,  bj  consent  of  the  said  T.  D.  Ryder  and  the  de- 
fendant, and  by  the  order  of  i2oZ/e,  B.,  the  following  case 
was,  under  the  provisions  of  the  stat  12  &  13  Vict.  c.  45, 
8. 11,  stated  for  the  opinion  of  this  Court: — 

The  defendant  is  the  occupier  of  a  cotton  fitctory  at 
Heywood,  in  the  county  of  Lancaster,  in  which  several 
persons  between  the  ages  of  thirteen  and  eighteen,  and 
also  females  above  the  age  of  eighteen,  are  and  have  been, 
from  a  period  prior  to  October  last,  employed.  On  the 
19th  of  October  last,  at  the  entrance  of  the  factory,  on  a 
moveable  board,  in  legible  characters,  so  as  to  be  easily 
read  by  the  persons  employed  in  the  factory,  was  partly 
written  and  partly  printed  a  notice,  of  which  the  f<^ow- 
ing  is  a  copy,  and  which  was,  as  it  purports  to  be,  signed 
by  the  defendant: — 

^'  Notice. — Name  and  address  of  the  Inspector  of  the 
district — ^Leonard  Homer,  Esq.  Letters  for  the  Inspector 
to  be  addressed  thus — 

*  Factories. 

*  H.  M.  Secretary  of  State, 

'  Home  Department, 
^  Leonard  Homer.  ^  London.' 

'^  Name  and  address  of  the  Sub-Inspector  of  the  dis- 
trict— ^Thomas  Dudley  Ryder,  Esq.,  Post-office,  Rochdale. 
Name  and  address  of  the  Surgeon  who  grants  certificates 
of  age  for  the  factory — Joseph  Foster,  Church-street,  Hey- 
wood. Clock  by  which  the  hours  of  work  are  regulated — 
Lancashire  and  Yorkshire  Railway  Company,  Heywood 
Station. 
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"  THE  HOUBS  OP  WORK  OP  ALL  YOUNG  PERSONS,  AND  PEMALE8  ABOVE 
EIGHTEEN  YEARS  OP  AGE,  EMPLOYED  IN  THIS  PAOTORY. 


Datb 

OF 
WlEK. 

Njjol 

MOANIKO. 

POBBVOOir. 

AimurooH. 

EviNnro. 

Total 

HoUBS. 

From 

To 

From 

To 

From 

To 

Prom 

To 

Monday. 

An  joangpexBODi  aboTie*\ 
•l^teaD  jeMB  of  age, 
employed  In  thia  fbetory, 
eaoept  tlMMe  iMxt  hero-  \ 
inftftar    nftmed,   whoM  / 
boon  of  work  are  thoee 
■at  opporfto  (0  thdrre- 
■pecttTe  names  (a).        J 

Sarah  Taylor  

6 

6 

6 
6 
6 

8 

6i 
61 
8 

8 

81 

81 
81 
81 
81 

121 

121 
121 
121 
121 

11 
11 

it 

ffl 

7 
7 

!1 

10 

10 
10 
10 
10 

Martha  Nuttall  

Elizabeih  Walker  ... 
Sasannah  Barlow  ... 

"TIME  ALLOWED  FOR  MEAIi;  IN  THIS  PAOTORY. 


DaTB  of  THl  WSBK. 


Monday  .... 
Toesday  ... 
Wednesday, 
Thursday..., 

Friday 

Saturday.... 


Bbiaxfabt. 


Fmfm 


8 
8 
8 
8 
8 
8 


To 


8i 
8i 
8* 

8i 
81 


DimrBB. 


From 


To 


121 
121 
121 
121 
121 
121 


11 

! 

11 


Tea. 


Fmm 


To 


none, 
none, 
none, 
none, 
none, 
none. 


Dated  this  15th  day  of  October,  1849. 


(Signed) 


David  Mills. 


'^This  notice  must  be  signed  bj  the  occupier  or  his 
agent 

''These  notices  of  the  regular  hours  of  work  fixed  up 
in  a  factory  are  not  required  to  be  altered  when  young 


(a)  The  Form  given  in  Schedule  (0.)  is  as  follows : — 


DATS  OF  WKEK. 

^M~-^^ 

«____ 

A    w^m^im 

Total 

HoUBS. 

MOBKuro. 

POBlKOQir. 

Amsirooir. 

EVSMIKO. 

Frmm 

To 

iVom 

To 

^f9 

Jfrom 

To 

Fnm 

To 
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1850.  persons  are  only  employed,  at  other  hours,  for  the  reco- 
Tery  of  lost  time,  as  authorised  by  this  Act,  provided  the 
notice  required  to  be  fixed  up  when  recovering  lost  time 
be  fixed  up,  and  provided  on  such  notice  it  is  stated  at 
what  time  of  the  day  it  is  intended  to  recover  the  time  so 
lost 

"  If  there  is  a  half  hour  in  any  division  of  the  day,  it  may 
be  inserted  in  figures,  thus,  12^.  The  figures  may  be  writ- 
ten or  printed." 

The  contents  of  this  notice  were  true.  The  hours  of 
work  of  all  young  persons,  and  females  above  eighteen 
years  of  age,  employed  in  the  said  factory,  are  and  were  spe- 
cified in  the  said  notice;  and  the  figures  under  the  words 
"  morning,"  "  forenoon,"  "  afternoon,"  "  evening,"  "  total 
hours,"  denote  the  times  of  beginning  and  ending  daily 
work,  as  well  as  the  periods  of  work  in  each  day,  of  the 
several  persons  whose  names  are  in  the  same  line,  as  welL 
also  as  the  total  number  of  hours  in  which  such  persons 
are  respectively  employed  each  day  in  the  said  factory. 

The  said  notice  also  contains  the  times  of  beginning  and 
ending  daily  work  of  all  persons  employed  in  the  said  fac- 
tory, and  of  the  times  of  the  day,  and  amount  of  time  al- 
lowed for  their  several  meals. 

An  information  was  exhibited  on  the  26th  of  October 
last,  by  Mr.  Ryder,  against  the  defendant,  of  which  the 
following  is  a  copy: — 

"  County  of  Lancaster. — To  the  Constable  of  the  Township 

of  Heap. 
'^  Lancashire  to  wit. — Whereas  it  appeareth  to  me, 
Thomas  Dudley  Ryder,  Sub-inspector  of  Factories,  that 
David  Mills,  of  Heywood,  in  the  county  of  Lancaster,  hath 
offended  against  the  Act  made  in  the  seventh  year  of  her 
Majesty's  reign,  intituled  ^  An  Act  to  amend  the  laws  re- 
lating to  labour  in  factories;'  forasmuch  as  he,  the  said 
David  Mills,  on  the  19th  day  of  October  instant,  a-D.  1849, 


EASTER  VACATION,   12  TICT.  857 

at  Heywood,  in  the  county  of  Lancaster,  did  then  and  isso. 
there  not  hang  up,  or  cause  to  be  hung  up,  nor  was  there 
then  hung  up,  in  the  entrance  of  his  said  factory,  where 
the  same  might  be  easily  read  by  the  persons  then  em- 
ployed in  the  said  factory,  a  notice,  written  or  printed  in 
legible  characters,  and  fixed  on  a  moveable  board,  of  the 
times  of  beginning  and  ending  daily  work  of  all  persons 
then  employed  in  his  said  factory,  and  any  alterations 
thereof,  and  of  the  times  of  the  day,  and  amount  of  time 
allowed  for  the  several  meals  of  all  young  persons,  and  fe- 
males above  eighteen  years  of  age,  so  employed  in  his  said 
factory,  as  required  and  directed  by  the  said  statute,  and 
in  the  form  and  according  to  the  directions  given  in  the 
schedule  in  that  behalf  to  the  said  statute  annexed;  but, 
on  the  contrary  thereof,  on  the  said  19th  day  of  October, 
1849,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
he  the  said  David  Mills,  being  then  such  occupier  as 
aforesaid  of  such  cotton  factory,  did,  in  the  entrance  ,to 
the  said  factory,  hang  up  a  certain  notice,  in  written 
legible  characters,  on  a  moveable  board,  and  signed  by 
him  the  said  David  Mills,  and  so  as  to  be  easily  read  by 
the  persons  employed  in  the  said  factory,  according  to  the 
tenor  and  effect  following;  that  is  to  say,  [here  was  set 
out  the  notice,  as  previously  stated  in  the  case] ;  contrary 
to  the  form  of  the  said  statute,  and  the  other  statutes  in 
that  case  made  and  provided.  [It  then  set  out  a  direction 
to  summon  the  defendant  to  appear  and  answer,  &c.] 

It  being  contended  by  Mr.  Ryder,  that  the  said  notice 
so  hung  up  is  contrary  to  that  which  is  required  by  the 
7  Vict  c  15,  inasmuch  as  it  shews  that  young  persons 
working  in  the  said  factory  were  employed  therein  during 
a  space  of  more  than  ten  hours  in  one  day,  reckoning  con- 
secutively (exclusive  of  meal  times)  from  the  time  when 
Sarah  Taylor,  a  young  person,  first  began  to  work  in  the 
morning,  to  the  time  when  Susannah  Barlow,  a  young  per- 
son, left  off  work  in  the  evening  of  the  same  day;  whereas 
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it  ought  to  have  shewn  that  no  young  person  was  employed 
in  the  said  factory  after  the  expiration  of  ten  hours^  reck- 
oning  consecutively  (exclusive  of  meal  times)  from  the 
time  when  any  young  person  first  began  to  work  in  the 
said  factory  on  the  same  day. 

On  this  information  coming  on  for  hearing,  on  the  31st 
of  October,  1849,  the  only  evidence  produced  was  a  copy 
of  the  said  notice,  the  contents  of  which  were  admitted  to 
be  true,  but  which  was  contended  to  be  a  violation  of  the 
said  statute,  no  other  notice  being  hung  up  in  the  factory. 
The  magistrates  convicted  the  defendant  in  a  sum  of  5^.; 
and  a  copy  of  the  conviction  is  hereto  annexed,  and  forms 
part  of  the  case. 

The  question  for  the  opinion  of  the  Court  was,  whether 
it  was  an  offence  against  the  Factory  Acts,  or  any  of  them, 
to  employ  a  young  person  in  a  factory  for  ten  hours  and 
no  more  in  one  day,  such  ten  hours  ending  at  a  period 
which  is  more  than  ten  hours  from  the  time  when  another 
child  or  young  person  first  began  to  work  in  the  morning 
of  such  day  in  such  factory,  if  such  last-mentioned  ten 
hours  are  counted  consecutively  from  that  time,  omitting 
only  the  meal  times:  if  so,  the  conviction  was  to  stand; 
if  not,  the  parties  agreed  that  a  judgment  of  the  Court  of 
Quarter  Sessions  to  quash  the  said  conviction  should  be 
entered  in  conformity  with  the  opinion  of  this  Court. 

This  case  was  argued  in  Hilary  Term,  (January  28) 
1850,  by 


The  AUomey-Oenercd,  (M,  D.  Hill  and  WdAy  with 
him),  for  the  Crown,  in  support  of  the  conviction  (a). — 


(a)  The  following  sections  of 
the  7  Vict.  c.  15,  were  more  par- 
ticularly referred  to  in  the  course 
of  the  argument  :-— 

Section  28  enacts,  ''  that  it 
shall  not  be  necessary  to  hang  up 
in  any  mill  or  factory,  any  copy 
of  any  abstract  of  the  Factory 


Act,  or  of  any  regulations  made 
in  pursuance  of  the  said  Act^  otiier 
than  is  hereinafter  provided,  and 
that  such  abstract  of  the  Eaetory 
Act,  as  amended  by  this  Act,  as 
shall  be  directed  by  one  of  her 
Majesty's  principal  secretaries  of 
state,  shall  be  fixed  on  a  ffiOT»- 
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able  board,  and  be  hung  up  as 
soon  as  receiyed  by  the  occupier 
of  the  factory,  or  his  agent,  in  the 
entrance  of  the  factory,  and  in 
such  other  places  as  the  inspector 
or  sub-inspector  of  the  district 
may  direct ;  and  notices  of  the 
names  and  addresses  of  the  in- 
spector and  sub-inspector  of  the 
district  in  which  the  factoiy  is 
situated,  of  the  name  and  address 
of  the  surgeon  who  grants  certifi* 
cates  of  age  for  the  factoiy,  of 
the  clock  by  which  the  hours  of 
work  in  the  factory  are  regulated, 
of  the  times  of  beginning  and 
ending  daily  work  of  all  persons 
employed  in  the  factory,  and  any 
alteration  thereof  of  the  times  of 
the  day  and  amount  of  time  al- 
lowed for  their  seyeral  meals,  of 
all  time  lost,  which  is  intended  to 
berecoTered,  and  of  all  time  which 
shall  be  recoyered,  together  with 
eyexy  other  notice  required  by 
this  Act,  written  or  printed  in 
legible  characters,  and  fixed  on 
moyeable  boards  (each  particular 
notice  being  signed  by  the  occu- 
pier of  eyery  factory,  or  his  agent), 
shall  be  hung  up  in  the  entrance 
of  the  factory,  where  they  may 
be  easily  read  by  the  persons  em- 
ployed in  the  factory,  and  in  such 
other  places  as  the  inspector  or 
sub-inspector  of  the  district  may 
direct,  and  whence  they  shall  not 
be  remoyed  while  the  factoiy  is 
at  work ;  and  in  case  any  such 
abstract  of  the  Factoiy  Act  as 
amended  by  this  Act,  or  notice, 
shall  become  illegible  in  any  part, 
the  occupier  of  the  factory  shall 

K  K 


cause  a  new  copy  thereof  to  be 
proyided  and  hung  up  as  afore- 
said, but  the  notice  of  lost  time 
need  not  remain  after  the  whole 
of  the  lost  time  intended  to  be 
recoyered  shall  haye  been  reco- 
yered ;  and  eyeiy  notice  required 
to  be  hung  up,  shall  be  in  the 
forms  and  according  to  the  di- 
rections giyen  in  the  Schedule 
(0.)  hereunto  annexed.** 

Sect*  30  enacts,  "  that  no  child 
shall  be  employed  in  any  factoiy 
more  than  six  hours  and  thirty 
minutes  in  any  one  day,  saye  as 
hereinafter  excepted,  unless  the 
dinner-time  of  the  young  persons 
in  such  factoiy  shall  begin  at  one 
of  the  clock,  in  which  case  children 
beginning  to  work  in  the  morning 
may  work  for  seyen  hours  in  one 
day ;  and  no  child  who  shall  haye 
been  employed  in  a  fetctoiy  before 
noon  of  any  day,  shall  be  employed 
in 'the  same  or  any  other  factoiy, 
either  for  the  purpose  of  reooyer- 
ing  lost  time,  or  otherwise,  after 
one  of  the  clock  in  the  afternoon 
of  the  same  day,  saye  in  the  cases 
when  children  may  work  on  alter- 
nate days,  or  in  silk  factories,  more 
than  seyen  hours  in  one  day,  as 
hereinafter  proyided.** 

Sect.  31  regulates  the  employ- 
ment of  children  on  alternate 
days. 

Sect.  33  enacts,  '^  that  no  time 
lost  by  accident  or  otherwise,  in 
any  factoiy,  shall  be  made  good 
or  worked  up  by  extension  of  or- 
dinary hours  of  labour,  saye  as 
hereinafter  proyided ;  and  that,  in 
any  factory  in  which  any  pait  of 

k2 


860 


EXCHEQUER  BEPOBTS. 


1850. 


superior  Court  as  to  the  true  construction  of  the  Fac- 
tory Acts  being  much  desired.    The  question  will  mainly 


the  machineiy  is  moTed  by  the 
power  of  water,  the  time  which 
shall  have  been  lost  by  stoppages 
from  want  of  water,  or  too  much 
water,  may  be  recoTered  in  man- 
ner following,  within  six  months 
next  after  the  stoppage,  between 
the  hours  specified  in  the  Fac- 
tory Act  as  those  within  which 
time  lost  by  drought  or  excess  of 
water  may  be  recoyered ;  and,  in 
order  to  recoTer  time  so  lost,  any 
child  or  young  person  may  be 
employed  one  hour  in  each  day 
more  than  the  time  to  which  the 
ordinary  daily  labour  of  children 
and  young  persons  respectiyely  is 
restricted  by  law,  except  on  Sa- 
turday ;  but  it  shall  not  be  lawful 
so  to  recover  any  lost  time  until 
a  notice  shall  have  been  sent  by 
post  to  the  sub-inspector  of  the 
district  in  which  the  factory  is 
situated,  stating  the  intention  so 
to  recoyer  time  that  had  been  lost, 
nor  unless  a  notice,  according  to 
the  foim  and  directions  given  in 
the  Schedule  (0.)  to  this  Act  an- 
nexed, shall  haye  been  preyiously 
fixed  up  in  the  entrance  of  the  fac- 
tory, and  in  such  other  places  as  an 
inspector  or  sub-inspector  may  di- 
rect ;  and  such  notice  shall  be  kept 
so  fixed  up  during  the  whole  time 
while  the  lost  time  is  in  course  of 
being  recovered ;  and  such  notice 
shall  be  kept  in  a  book,  as  directed 
in  the  said  Schedule  (0.) ;  nor  shall 
lost  time  be  so  recovered  on  two 
successive  days,  unless  the  amount 
of  time  recovered  on  any  one  day 
shall  be  inserted  before  nine  of  the 
dock  in  the  morning  of  the  fol- 


lowing day  in  the  last-mentio&ed 
notice.*' 

Sect.  34  enacts,  ^that  in  any 
factory  in  irhich  any  part  of  the 
machinery  is  moved  by  the  power 
of  water,  when  the  steam  is  so  di- 
minished by  drought,  or  swoUen  by 
flood,  during  any  part  of  the  day 
that  any  part  of  the  manufaetnr- 
ingmachinery  driven  by  the  water- 
wheel  has  been  stopped  by  reason 
of  such  drought  orflood,  the  young 
persons  who  would  have  been  em- 
ployed at  such  machineiy  may  re- 
cover such  lost  time  during  the 
night  next  following  the  said  day, 
unless  the  said  day  be  Saturday : 
Provided  always,  that  no  such 
young  person  shall  be  employed 
during  any  twenty-four  oonseea- 
tive  hours  for  a  greater  number  of 
hours  than  that  to  which  the  or- 
dinary daUy  labour  of  such  young 
persons  in  factories  is  otherwise 
restricted  by  law;  and  that  no 
young  person  so  employed  in  the 
night  shall  work  more  than  ^yt 
hours  without  an  entire  cesssr 
tion  from  work  of  at  least  thirty 
minutes ;  but  it  shall  not  be  law- 
ful to  recover  any  such  loet  time, 
unless  a  notice,  according  to  the 
forms  and  directions  given  in  Sche- 
dule (O.)to  this  Act  annexed,  shall 
have  been  previously  fixed  up  in 
the  entrance  of  the  fiictory,  and 
in  such  other  places  as  an  inspec- 
tor or  sub-inspector  may  direet, 
and  unless  such  notice  be  kept  so 
fixed  up  during  the  whole  time, 
while  the  lost  time  is  in  course 
of  being  recovered ;  and  such  no- 
tice shall  be  kept  in  a  book,  w 
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directed  in   the   said   Schedule 
(C.)" 

Sect.  36  enftctfl,  "  that  the  times 
allowed  for  meal  times,  as  provid- 
ed by  the  Factory  Act,  shall  be 
taken  between  the  hours  of  half- 
pastseyenin  the  momingand  half- 
past  seven  in  the  evening  of  eveiy 
day,  and  one  hour  thereof  at  the 
least,  shall  be  given,  either  the 
whole  at  one  time  or  at  different 
times,  before  three  of  the  clock  in 
the  afternoon;  and  no  child  or 
young  person  shall  be  employed 
more  than  ^yq  hours  before  one  of 
the  clock  in  the  afternoon  of  any 
day,  without  an  interval  for  meal 
time  ofat  least  thirty  minutes;  and 
during  any  meal  time  which  shall 
form  any  part  of  the  hour-and-a- 
half  allowed  for  meals,  no  child 
or  young  person  shall  be  employed 
or  allowed  to  remain  in  any  room 
in  which  any  manufacturing  pro- 
cess is  then  canned  on;  and  all 
the  young  persons  employed  in  a 
factoiy  shall  have  the  time  for 
meals  at  the  same  period  of  the 
day,  unless  some  alteration  for 
special  cause  shall  be  allowed  ill 
writing  by  an  inspector." 

Sect.  52  enacts,  "that  in  any 
complaint  of  the  employment  of 
any  person  in  a  factoiy  otherwise 
than  is  allowed  by  this  Act,  the 
time  of  beginning  work  in  the 
morning,  which  shall  be  stated  in 
any  notice  fixed  up  in  the  factory, 
signed  by  the  occupier  or  his 
agent,  shall  be  taken  to  be  the 
time  when  all  persons  in  the  fac- 
tory, except  children  beginning  to 
work  in  the  afternoon,  began  work 


on  any  day  subsequent  to  the  date 
of  such  notice,  so  long  as  the  same 
continued  fixed  up  in  the  factory ; 
and  if  any  person  shall  be  al- 
lowed to  enter  or  be  in  any  fac- 
tory, except  at  meal  times,  or  dur- 
ing the  stoppage  of  the  whole  ma- 
chinery of  the  factory,  or  for  the 
sole  purpose  of  bringing  tea  or 
other  articles  of  food  to  the  work- 
ers in  a  factory  between  the  hours 
of  four  and  five  of  the  clock  in  the 
afternoon,  it  shall  be  evidence,  im- 
less  the  contrary  shall  be  proved, 
that  such  person  was  then  em- 
ployed in  that  factoiy ;  but  yards, 
play-grounds,  and  places  open  to 
the  public  view,  school-rooms, 
waiting-rooms,  and  other  rooms 
belonging  to  the  factoiy,  in  which 
no  machinery  is  used,  or  manu- 
facturing process  is  carried  on, 
shaU  not  be  taken  to  be  any  part 
of  the  factoiy,  with  reference  to 
this  enactment." 

Sect.  63  enacts  "that  every 
person  convicted  of  making,  giv- 
ing, signing,  countersigning, 
counterfeiting,  or  making  use  of 
any  certificate,  authorised  or  re- 
quired by  the  Factoiy  Act^  or  by 
this  Act,  knowing  the  same  to  be 
untrue,  or  of  wilfully  making  or 
wilfully  conniving  at  the  making 
any  fidse  or  counterfeited  certifi- 
cate, or  any  false  entry  in  any  re- 
gister, or  any  other  account,  paper, 
or  notice  required  by  this  Act,  and 
also  every  person  convicted  of  wil- 
fully making  and  signing  a  false 
declaration  on  any  proceedings 
under  this  Act,  shall  be  liable  to 
a  penalty  not  less  than  61,,  and 
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1850.  provisions  of  that  Act,  and  of  the  other  preceding  sta- 
tutes which  relate  to  this  matter.  The  above-mentioned 
section  enacts,  "  that  the  hours  of  the  work  of  children 
and  young  persons  in  every  factory  shall  be  reckoned 
from  the  time  when  any  child  or  young  person  shall 
first  begin  to  work  in  the  morning  in  such  factory,  and 
shall  be  regulated  by  a  public  clock,  or  by  some  other 
clock  open  to  the  public  view,  to  be  approved  of,  in  either 
case,  in  writing  under  the  hand  of  the  inspector  or  sub- 
inspector  of  the  district''  The  question  here  arises  as  to 
females;  and  by  the  9  &  10  Vict  c.  29,  s.  3,  females  above 
eighteen  are  subject  to  the  same  rules  as  young  persons. 
By  reference  to  the  notice  set  out  in  the  case,  it  will  be 
seen  that  the  females  therein  named  on  a  particular  day 
began  work  at  the  same  hour,  but  did  not  leave  off  work 
at  the  same  hour.  The  Act  gives  limits,  at  the  distance 
of  fifteen  hours  in  each  day,  between  which  young  persons 
and  females  may  work;  and  by  the  present  system  which 
is  adopted  by  the  mill-owners,  the  mills  may  be  worked 
for  almost  the  whole  of  that  time, — ^the  young  persons 
being  worked  by  what  is  called  the  "relay''  or  "shift" 
system, — one  set  working  whilst  another  set  is  unemployed. 
This,  it  is  contended  on  the  part  of  the  Crown,  is  contrary 
to  the  letter  and  spirit  of  these  Acts.  It  may  said  for 
the  defendant,  that  the  word  ^*(my/*  in  the  preceding 
clause,  means  "«acA"  child  or  young  person;  or,  in  other 
words,  that  the  hours  of  work  of  any  particular  child  or 
young  person  are  to  be  reckoned  from  the  time  when  that 
child  first  began  to  work  in  the  morning;  but  it  is  sub- 
mitted that  the  time  is  to  be  reckoned  from  the  hour  when 
the  first  person  to  whom  the  Act  applies  first  began  to 
work,  and  that  the  time  for  all  is  to  be  reckoned  conse- 
cutively.    [Martifiy  who  appeared  for  the  defendant,  here 

not  more  than  20^.,  or  to  be  im-  correction  in  the  county,  town, 
imprisoned,  for  any  time  not  more  or  place  where  the  offence  was 
than  six  months,  in  the  houseof      committed.*' 
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stated  to  the  Court,  that  the  defendant  did  not  contend  i^so. 
for  that  construction  of  the  Act,  but  admitted  that  the 
time  of  work  was  to  be  reckoned  from  the  moment  when 
the  first  child  or  young  person  first  began  work  in  the 
morning.  Alderson,  B. — ^It  is  also  clear,  from  the  36th 
section  of  the  7  Vict  c.  15,  that  the  times  for  meals  for 
these  persons  are  to  be  the  same.]  No  doubt  that  is 
clearly  one  of  the  provisions  of  these  Acts;  and  it  is  also 
contended,  that  the  time  when  these  children  and  young 
persons  begin  work  must  not  only  be  reckoned  from  that 
instant  when  the  first  begins  work,  but  that  also  the  ten 
hours  must  be  reckoned  continuously,  of  course  excepting 
out  of  that  reckoning  the  times  for  meals;  so  that  the  ten 
hours  terminate  for  all  at  the  same  moment:  they  are  to 
begin  work  together  and  end  together.  In  the  construc- 
tion of  statutes,  the  rule  is  to  put  such  an  interpretation 
upon  their  clauses  as  will  render  them  operative,  especially 
when  any  other  interpretation  would  render  them  in  effect 
nugatory.  Now,  the  object  of  these  particular  legislative 
enactments  was  for  the  protection  of  children  and  young 
females,  who  would  otherwise  be  subjected  to  the  baneful 
effects  arisiDg  from  idleness,  when  loitering  unemployed 
about  the  mills  for  short  periods,  and  from  the  injuries 
they  would  receive  frt>m  frequent  changes — at  one  time 
breathing  the  heated  atmosphere  of  the  mills,  and  the 
next  moment  that  of  the  exterior  air.  By  the  true  con- 
struction of  these  statutes,  their  labour  is  continuous, 
and  they  are  for  the  rest  of  the  day  under  the  eye  of 
their  parenta  In  any  other  view,  the  statute  would  be 
inoperative.  [Alderwn^  B. — If  these  persons  might  work 
at  different  periods  of  the  day,  it  would  become  a  diffi- 
cult matter  for  the  inspector  to  know  whether  each  young 
person  had  worked  for  the  proper  period.]  The  word 
"  reckoned"  in  the  26th  section,  must  mean  a  continuous 
and  consecutive  reckoning  of  the  time  during  which  the 
work  is  to  be  proceeded  with.  [He  also  referred  to  sections 
S3  and  34.]     The  52nd  section  evidently  points  to  one 
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LB50.^  period  of  work  applicable  to  all  the  young  persons  em- 
ployed in  the  same  factory.  Again,  the  defendant's  notice 
does  not  conform  to  that  given  in  Schedule  (C.)  of  the  7 
Vict  c.  15.  That  form  does  not  contain  or  contemplate 
the  second  column,  which  the  defendant  has  added  to  his 
notice,  that  is,  the  names  of  the  individuals.  There  are 
many  other  sections  in  these  Acts  which  might  be  referred 
to,  in  order  to  shew  the  object  the  l^islature  had  in  view 
in  framing  them;  and  it  is  clear,  that  the  main  and  per- 
vading purpose  of  the  statute  under  consideration  was  to 
remedy  the  mischiefs,  which  had  not  then  been  removed 
by  the  previous  statute  of  the  3  &  4  WilL  4,  c.  103,  in  re- 
gard to  the  health  and  proper  education  of  children  and 
young  persons  employed  in  factories.  This  conviction, 
therefore,  ought  to  be  affirmed,  according  to  the  true  in- 
tent of  the  legislature,  and  the  just  construction  of  these 
statutes. 

Martin,  (Cowling  with  him),  contriL — The  present  ques- 
tion, no  doubt,  is  one  of  very  great  importance,  inas- 
much as  its  result  will  affect  by  far  the  greater  portion 
of  the  manufacturing  interests  of  this  country;  for,  by 
the  7  Vict  a  16,  a  73,  the  word  "factory''  includes  "all 
buildings  and  premises  situated  within  any  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  where- 
in, or  within  the  close  or  curtilage  of  which,  steam,  water, 
or  any  other  mechanical  power  shall  be  used  to  move  or 
work  any  machinery  employed  in  preparing,  manufactur- 
ing, or  finishing,  or  in  any  process  incid^it  to  the  manu- 
facture of  cotton,  wool,  hair,  silk,  flax,  hemp,  jute,  or  tow, 
either  separately  or  mixed  together,  or  mixed  with  any 
other  material,  or  any  other  fabric  made  thereol"  The 
manufacturing  districts  in  the  north  of  England  will  be 
particularly  affected  by  a  decision  adverse  to  the  defend- 
ant It  might,  indeed,  suspend  the  manufacturing  em- 
ployment of  those  districts  altogether.  These  statutes  re- 
late to  three  classes  of  persons:  namely,  to  children  under 
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thirteen  years  of  age,  to  whom  alone  the  regulations  as  to  1850. 
schools  apply;  under  the  7  Vict.  c.  15,  sa  38  &  39,  to  young 
persons  between  the  ages  of  thirteen  and  eighteen ;  and  by 
the  7  Vict  c  16,  s.  32,  and  10  &  11  Vict  c.  29,  s.  3,  to 
women  of  all  ages.  The  question  therefore  is,  whether  all 
women,  no  matter  of  what  age  they  be,  are  to  be  debarred 
from  making  their  own  bargain  as  to  the  times  during  the 
day  when  they  are  to  work;  for,  by  the  construction  now 
sought  to  be  put  upon  these  Acts,  women  must  work  for 
the  same  identical  ten  hours  of  each  day.  Inasmuch,  also, 
as  many  manufacturing  processes  cannot  be  carried  on  with- 
out the  assistance  of  women,  who  alone  can  be  intrusted 
with  the  more  delicate  portions  of  some  works,  the  labour 
of  the  men  employed  would  necessarily  be  limited  to  the 
same  periods.  These  Acts,  therefore,  are  not  only  penal 
by  the  direct  infliction  of  a  penalty,  but  they  also  become 
so  by  efiecting  a  restriction  of  the  natural  right  which 
every  individual  has  over  his  own  labour.  They  must, 
therefore,  according  to  the  ordinary  rule,  be  construed 
strictly.  The  words  are  to  be  interpreted  according  to  their 
literal  and  grammatical  construction,  unless  such  construc- 
tion leads  to  any  absurdity.  The  three  statutes  upon  this 
matter  are  the  3  &  4  Will  4,  c.  103,  the  7  Vict.  c.  15,  and 
thelO  &  11  Victa29.  Byreferring  to  the  3&4  Will.4,  c.  103, 
the  first  statute  upon  this  subject,  it  will  be  seen  that  no- 
thing contained  in  it  prohibited  children  and  young  persons 
from  working  for  any  times  between  the  prescribed  limits 
provided  the  proper  time  was  allotted  for  meals,  and  the 
hours  for  labour  were  not  exceeded.  It  has  not  been  shewn, 
on  the  part  of  the  Crown,  that  any  other  restriction  was 
put  upon  the  labour  of  these  persons  than  that  last  men- 
tioned. The  subsequent  acts  merely  reduce  the  number 
of  hours  for  work  from  twelve  to  ten ;  and  there  is  no  pro- 
vision at  all  to  be  found  which  requires  these  ten  hours 
to  be  identical  for  all  the  persons  working  in  the  same 
factory.  The  7  Vict.  c.  15  does  not  require  the  work  to 
begin  at  a  particidar  hour,  provided  the  persons  there- 
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1850.        in  mentioned  do  not  begin  before  half-past  five  in  the 
morning,  the  duration  of  each  person's  work  being  reck- 
oned from  the  time  when  any  young  person  or  female  first 
began.    There  is  no  mention  of  the  time  when  they  are  to 
leave  off  work.    The  framers  of  the  Act  might  have  said 
that  ''all  shall  work  during  the  wime  hours."    This  would 
have  made  the  matter  as  clear  as  in  the  36th  section,  ^whidi 
contains  a  plain  provision  as  to  the  times  allowed  for  meals. 
The  work  may  be  continued  from  half-past  five  in  the 
morning  until  half-past  eight  in  the  evening,  provided  the 
number  of  hours  of  actual  work  do  not  exceed  ten.     The 
time  consumed  for  meals  also  may  be  extended.     An  ar- 
gument has  been  drawn  from  the  form  given  in  Schedule 
(C.) ;  but  this  form  is  not  imperative,  but  may  be  adi^ted 
substantially  to  meet  each  individual  case.    And  it  would 
be  a  dangerous  rule  to  adopt,  in  the  interpretation  to  be 
put  upon  penal  clauses  in  statutes,  to  hold  that  an  ob- 
scurity in  a  penal  clause  can  be  cleared  up  by  reference 
to  a  form  given  in  a  schedule :  a  form,  too,  which  is  mere- 
ly directory,  and  varies  according  to  different  circum- 
stances.   Again,  the  28th  section  speaks  of  ''the  timeg 
of  beginning  and  ending  daily  work  of  all  persons  em- 
ployed in  the  factory."    If  the  time  for  beginning  and  end- 
ing were  to  be  the  same,  the  language  of  that  section  would 
more  properly  be,  "the  time  of  beginning  and  the  time  of 
ending  daily  work;"  the  word  "times"  i^pears  to  point  to 
different  periods  of  beginning  and  ending  work.     But  be 
this  as  it  may,  the  very  argument  shews  that  there  must  be  a 
doubt  upon  the  matter,  which  there  ought  not  to  be  where 
a  penalty  is  sought  to  be  inflicted  under  the  provisions  of 
a  statute   By  reference  to  the  36th  section,  it  will  be  per- 
ceived that  the  legislature  evidently  contemplated  that 
work  was  to  be  done  at  both  an  early  and  a  late  period 
of  the  day.     The  defendant's  argument  is  therefore  re- 
duced to  this,  that  the  statute  is  penal,  and  must  be  strictly 
construed;  and  there  is  no  provision  which  requires  that  the 
ten  hours  during  which  these  persons  may  work  should  be 
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the  same  ten  hours.  They  may  end  their  work  at  different  1850. 
periods  of  the  day.  [Alderson,  B. — ^It  would  be  difficult 
to  say  under  which  section  the  defendant  can  be  con- 
victed; for  how  does  it  appear  that  any  one  of  these  per- 
sons mentioned  in  the  notice  has  worked  for  more  than 
ten  hours  in  the  day?]  The  question  is  brought  before 
the  Court  by  the  consent  of  parties,  for  the  purpose  of  ob- 
taining the  opinion  of  a  superior  Court  of  law  upon  the 
true  construction  of  the  several  Acts  in  question.  It  is, 
however,  contended  by  the  other  side,  that  inasmuch  as  one 
of  these  parties  has  worked  for  ten  hours,  and  another  has 
worked  to  a  later  period  of  the  day,  it  follows  that  the  last- 
mentioned  person  has  worked  for  more  than  ten  hours. 

The  AUomey-Oeneral,  in  reply. — ^The  present  class  of 
statutes  is  not  of  a  penal  but  of  a  remedial  character. 
They  were  passed  for  the  protection  of  children;  and  al- 
though they  no  doubt  apply  to  young  women,  still  such 
a  construction  may  be  adopted  as  would  be  fitting  if  they 
applied  to  children  only.  That  these  Acts  are  of  a  reme- 
dial and  protective  character,  is  observable  from  the  con- 
sideration of  the  course  pursued  by  the  legislature  in  its 
previous  enactments.  The  43  Geo.  3,  c.  73,  was  the  first 
statute  which  was  passed  upon  this  subject  That  was 
clearly  a  remedial  Act,  its  object  being  the  protection 
of  the  health  and  morals  of  apprentices  in  cotton  mills. 
Then  followed  the  59  Geo.  3,  c.  66,  and  the  1  &  2  WilL  4, 
c.  39,  and  the  3  &  4  WilL  4,  c.  103.  All  these  statutes  are 
for  the  advancement  of  the  health  and  improvement  of 
morals  of  the  persons  employed.  The  52nd  section  of  the 
7  Vict  al5,  is  properly  worded,  for  the  "times"  therein  men- 
tioned mean  the  time  of  beginning  and  the  time  of  ending 
work.  The  defendant  is  liable  to  the  penalty  inflicted  under 
the  63rd  section.    The  Act  must  be  taken  with  reference 

to  the  form  given  in  the  schedule. 

Cur  adv.  vult(a). 

(a)  There  was  another  case  rais-      which  Cowling  appeared  for  the 
ing  precisely  the  same  point,  in      appellant,  and  CobbeU  for  the  re- 
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I860.  The  judgment  of  the  Court  was  delivered  on  the  8ih  of 

February  by 

Parks,  B. — ^The  question  raised  by  this  special  case,  by 
the  agreement  between  the  Crown  and  the  defendant^  is, 
whether  it  is  an  offence  against  the  Factory  Acts,  or  any  of 
them,  to  employ  a  young  person  in  a  factory  for  ten  honra^ 
and  no  more,  in  one  day,  such  ten  hours  ending  at  a  pe- 
riod which  is  more  than  ten  hours  from  the  time  when  an- 
other child  or  young  person  first  began  to  work  in  the 
morning  of  such  day  in  such  factory,  if  such  last-mentioned 
ten  hours  are  counted  consecutively  from  that  time,  omit- 
ting only  the  meal  time&  This  question  depends  entirely 
upon  the  proper  construction  to  be  put  upon  these  Acts, 
and  more  particularly  the  7  Vict  c.  15.  These  Acts 
must  be  construed  according  to  the  established  rules  for 
the  construction  of  statutes.  In  a  Court  of  law  we  have 
only  to  ascertain  the  meaning  of  the  words  used  by  the 
legislature,  and  when  that  is  ascertained,  we  have  to  cany 
it  into  effect,  and  we  are  not  to  inquire  whether  the  enact- 
ments are  dictated  by  sound  policy  or  not:  that  question 
is  exclusively  for  the  consideration  of  Parliament  We 
agree  also  with  the  Attorney-General,  that  although  the 
immediate  question  in  this  case  did  relate  to  adult  females, 
who  are  more  capable  of  taking  care  of  themselves  and  of 
continued  labour  than  children,  and  consequently  need 
less  protection,  and  on  whom  the  restriction  from  employ- 
ing themselves  as  they  may  think  best  appears  more  of  a 
hardship,  the  point  to  be  decided  is  the  same  as  if  we  were 
considering  the  case  of  children  and  young  persons  only; 
for  the  legislature  has  clearly  put  all  females  on  the  same 
footing  as  they  are,  that  is,  as  young  persons  are.  Indeed, 
the  case,  as  agreed  on  by  both  parties,  states  that  to  be 


spondent ;  but  the  Court  said,  that  but  that,  if  it  should  become 

the  preceding  case  had  been  so  sary  to  hear  the  second  case,  the 

fully  and  ably  argued,  that  the  Court  would  express  such  inteo- 

question  appeared  to  be  exhausted;  tion  to  the  parties. 
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the  question.  Is^  then,  the  owner  of  a  factory  liable  to  1800. 
the  penalty  in  respect  of  the  employment  of  a  child  or 
young  person  in  the  manner  stated?  The  Act  imposes  a 
penalty,  and  therefore,  according  to  the  established  rule, 
must  be  construed  strictly;  that  is,  a  man  is  not  to  be  re- 
strained from  the  liberty  which  he  has  of  acting  as  he 
pleases,  and  rendered  liable  to  punishment,  unless  the  law 
has  plainly  said  that  he  shall  be.  It  is  not  enough  that  we 
conjecture,  even  strongly,  that  it  was  the  intention  of  the 
legislature  to  have  prohibited  the  act :  there  must  be  words 
indicating  plainly  and  clearly  that  it  has  done  so;  and, 
applying  this  rule  of  construction,  we  do  not  think  that 
there  are  words  in  these  statutes  sufficiently  plain  and  clear 
to  render  the  conduct  of  the  defendant  in  the  case  above 
mentioned  liable  to  punishment  On  the  opening  of  the 
argument  by  the  Attorney-General,  we  thought  the  de- 
fendant meant  to  contend  that  the  time  limited  by  the 
26th  section  of  the  7  Vict.  c.  15,  was  to  be  calculated 
for  each  child  or  young  person  from  the  time  that  such 
child  or  young  person  first  began  to  work  in  the  morning; 
and  that  argument  seemed  to  us  (and  we  so  expressed 
ourselves)  to  be  altogether  untenable,  as  being  against  the 
oidinary  and  grammatical  sense  of  the  words  in  that  sec- 
tion. But  such  is  not  the  construction  contended  for  by 
the  learned  counsel  for  the  defendant  He  admits,  and 
properly,  that  it  is  clearly  the  ordinary  meaning  of  the 
words  in  that  section,  that  the  period  from  which  the  time 
is  to  be  reckoned  for  all  children  and  young  persons  work- 
ing at  the  factory,  is  that  time  when  the  first  child  or 
young  person  who  was  employed  therein  began  to  work. 
Both  sides  are  agreed  upon  this  limit  of  the  time,  and 
there  cannot  be  the  least  doubt  of  it.  So  also,  it  is  per- 
fectly clear  that  the  times  for  meals  for  all  young  persons 
must  all  be  at  the  same  period  of  the  day,  according  to  the 
plain  words  of  the  36th  section,  which  may  be  explained 
by  the  convenience  of  all  the  women  and  children  and 
young  persons  belonging  to  one  family,  having  their  meals 
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1850.  prepared  at  the  same  time.  But  it  is  contended,  for  the 
defendant,  that  the  other  limit — the  end  of  the  time  of 
working  for  all  children  and  joung  persons — has  not 
been  prescribed,  and  that  it  has  not  been  enacted  that 
the  time  for  the  cessation  of  labour  for  all  should  be  that 
when  the  first  ceased  to  labour.  Certainly  this  has  not 
been  done  in  express  words;  and  nothing  was  more  easy 
than  to  have  said,  in  the  26th  section,  that  the  twelTe 
hours,  reduced  to  eleven  and  ten  by  the  subsequent  statute 
of  the  10  &  11  Vict  c.  29,  should  end  when  any  one  had 
worked  that  time;  or  to  have  said,  in  the  36th  section, 
that  all  young  persons  should  have  the  time  for  labour  as 
well  as  for  meals,  at  the  same  period  of  the  day.  We  must 
then  consider  whether,  in  the  absence  of  express  words  to 
this  effect,  we  can  collect  from  other  parts  of  the  Act  that 
this  was  the  meaning  of  the  legislature,  and  so  clearly  and 
unequivocally,  as  to  call  upon  us  to  give  effect  to  it  and 
punish  the  defendant  Undoubtedly,  if  there  was  such  an 
enactment,  it  would  have  the  effect  of  securing  to  the  chil- 
dren and  young  persons,  whom  it  was  most  certaiDly  the 
object  of  the  legislature  to  protect  against  their  own  im- 
providence or  that  of  their  parents,  the  more  effectual  su- 
perintendence and  care  of  the  inspectors;  without  question 
it  would  more  certainly  prevent  them  from  being  over- 
worked, and  secure  to  them  more  completely  the  benefit 
of  some  education  in  public  schools,  which  the  legislature 
meant  them  to  enjoy:  it  would  advance  the  intended 
remedy;  but  then  this  result  could  only  have  been  ob- 
tained by  a  larger  sacrifice  of  the  interests  of  the  own- 
ers of  factories;  and  we  cannot  assume  that  Parliament 
would  disregard  so  important  a  consideration.  At  any 
rate,  a  Court  of  justice  cannot  render  a  man  liable  to  a  pe- 
nalty, merely  because  it  might  think  it  would  better  pro- 
mote the  supposed  object  of  the  legislature  than  the  pro- 
visions of  the  statute,  according  to  their  ordinary  construc- 
tion. The  words  used  must  clearly  and  plainly  shew 
that  the  act  complained  of  is  punishable.    On  the  part 


EASTBR  YACATIOK,    12  YIGT.  871 

of  the  prosecution  it  was  contended,  that  the  intention  ^850. 
of  the  legislature  could  be  clearly  collected,  partly  from 
the  words  in  the  Act  itself,  and  partly  from  the  schedules; 
and  some  reliance  was  placed  upon  the  term  "  reckoned  " 
in  the  26th  section,  as  meaning  that  it  was  to  be  con- 
tinuoudy  reckoned  from  the  time  when  one  should  begin 
to  work,  that  is,  that  the  next  twelve  hours  (as  the  law 
stood  then)  after  the  time  (with  the  intervals  mentioned  in 
the  36th  section)  should  be  the  only  hours  of  work ;  but  we 
think  that  such  is  not  the  ordinary  construction  of  that 
word:  it  means  only,  that  the  computation  of  time  shall 
then  begin,  and  it  does  not  state  when  it  shall  end.  An 
argument  was  also  drawn  from  the  wording  of  the  52nd 
section,  which  provides,  it  was  said,  for  the  beginning  of 
work;  and  therefore  the  26th  section  must  have  been  in- 
tended, and  ought  to  be  construed  to  mean,  to  provide  for 
the  whole  time,  the  beginning  and  ending,  otherwise  that 
section  would  be  unnecessary.  But  the  52nd  section  pro- 
vides only  for  the  evidence  of  the  time  of  commencement, 
no  more.  The  principal  reliance  was  placed  on  the  sche- 
dules which  are  required  to  be  adopted  by  sect  28,  as  shew- 
ing the  intentions  of  the  framers  of  the  Act,  that  the  times 
of  all  should  begin  and  end  simultaneously;  for,  in  the 
first  form,  it  is  clear  that  no  names  are  intended  to  be 
mentioned;  in  the  last,  where  particular  individuals  are 
to  be  named,  the  form  expressly  provides  that  it  shall  be 
so.  It  cannot  be  denied  that  the  forms  appear  to  have 
been  constructed  on  the  supposition  that  all  would  work 
the  same  time;  but  they  are  capable  of  being  reconciled 
with  the  other  supposition;  for  there  seems  to  be  certainly 
nothing  expressly  to  forbid  the  blanks  from  being  filled 
up  so  as  to  provide  for  the  time  of  part  ending  at  one  time 
and  part  at  another.  Indeed^  if  it  were  not  so,  no  factory 
owner  could  employ  some  young  persons  for  four  hours, 
some  for  five,  some  for  nine,  (which  he  unquestionably 
may ;)  for  the  schedules,  if  they  are  to  be  filled  up  strictly 
according  to  the  forms,  stating  all  as  beginning  and  end- 
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ing  at  the  same  time^  are  not  adapted  to  such  a  case,  and 
they  must  therefore  undergo  some  alteration.  On  the  other 
hand,  some  argument  in  favour  of  the  defendant  was  de- 
duced from  the  peculiar  language  of  the  28th  section,  which 
requires  notice  of  the  times  of  the  beginning  and  ending 
daily  work  of  all  persons,  as  if  they  might  end  at  different 
times,  and  as  if  in  such  a  case  the  Act  required  each  to  be 
named,  with  his  allotted  time  in  the  notice.  But  the  dis- 
tinction between  the  use  of  the  term  ''  times,''  instead  of 
"  time,''  is  by  no  means  satisfactory  to  our  minds,  and  we 
do  not  at  all  rest  upon  it.  The  ground  upon  which  we 
proceed  is,  that,  although  the  Act  of  Parliament  (taken  in 
conjunction  with  the  10  &  11  Vict.  <r.  29)  does  distinctly 
forbid  the  employment  of  young  persons,  and  therefore 
females,  for  more  than  ten  hours,  and  those  to  be  taken 
between  half-past  five  in  the  morning  and  half-past  eight 
at  night — ^although  it  distinctly  requires  that  the  time  of 
all  is  to  begin  to  be  computed  from  the  b^inning  of  the 
first  to  work,  and  that  an  hour  and  a  half  are  to  be  allowed 
for  meals,  and  for  all  at  the  same  time — ^it  does  not  impose, 
in  sufficiently  clear  terms,  any  other  restriction  on  the  em- 
ployment of  young  persons;  and  they  are  therefore  at  li- 
berty to  agree  with  the  master  for  working  for  less  than 
the  whole  of  that  time  within  the  limits  before  mentioned, 
ending  at  half-past  eight  or  any  preyious  time  they  please, 
and  with  any  intervab  of  leisure  that  may  be  thought  con- 
yenient    Therefore  the  conviction  will  be  quashed. 

Aldbbson,  R,  added: — I  have  no  doubt  that  that  was 
the  meaning  of  the  word  '^  reckoned" — ^that  it  was  to  dis- 
tinguish between  the  hour  at  which  the  first  person  b^an 
to  work  from  the  half-past  five  o'clock,  which  was  the 
limit  of  alL  Instead  of  reckoning  firom  half-past  five,  you 
must  reckon  from  the  time  when  the  first  person  b^an. 

Conyiction  quashed. 
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PRINCIPAL     MATTERS. 


ABATEMENT. 
See  Affidavit,  (3). 

ACCORD  AND  SATISFACTION. 
See  Pleadixo,  III.  (3). 

ACCOUNT. 
See  Statuts  of  Limitations,  (2),  2. 

AFFIDAVIT. 
See  Statute  of  Limitations,  (2),  2. 

(1).  IkUe. 

Where  an  affidavit  stated  the  date  of 
a  particular  event  to  be  "the  19th  of 
this  present  month  of  January/'  and 
the  jurat  gave  the  full  dokt^—Held 
sufficient.     Craig  v.  Lloyd,  232 

(2).  To  hold  to  BaU. 

An  affidavit  to  hold  to  bail,  under 
the  1  &  2  Yict  c.  110,  stated  that 
the  defendant  was  indebted  to  the 
deponent  in  337^,  that  is  to  say, 
267/.  16«.,  being  the  amount  of  debt, 
and  69/.  is,  the  amount  of  costs,  re- 
spectively paid  by  deponent  to  C.  in 
an  action  on  a  bill  of  exchange  drawn 
by  B.  and  accepted  by  deponent  on 
the  request  of  the  defendant,  conveyed 
througn  B.  or  his  derk,  and  for  the 
accommodation  of  the  defendant: — 

VOL.  IIL 


Held,  that  the  affidavit  was  not  vi- 
tiated by  ihe  statement  of  the  medium 
of  the  request,  and  that  it  disclosed  a 
good  cause  of  action  for  the  costs. 
StraUon  v.  Mathewe,  48 

(3).  Verifying  Plea  in  AbatemerU. 

The  affidavit  in  support  of  a  plea  in 
abatement,  for  the  nonjoinder  of  other 
co-defendants,  under  3  &  4  Will  4,  c. 
42,  s.  8,  must  state  the  residences  at 
the  time  of  plea  pleaded ;  and  there- 
fore, an  affidavit  which  states  the  resi- 
dences of  such  co-defendants  at  the 
time  of  the  commencement  of  the  suit, 
is  bad,  although  the  plea  gives  the  re- 
sidences at  the  time  of  Uie  pleading 
thereof,  and  the  affidavit  states  the 
plea  to  be  true  in  substance,  and  in 
fact     WhUe  v.  Gaeeoyne,  36 

ANCIENT  LIGHT. 

Unity  of  Poeeeeeion, 

The  2  &  3  Will  4,  c.  71,  s.  3,  con- 
verts into  a  right  such  an  enjoyment 
only  of  access  of  light  over  contiguous 
land,  as  has  been  had  for  twenty  years 
in  the  eharaeter  of  cm  eaeement  distinct 
from  the  enjoyment  of  the  land  itself; 
and  the  statute  places  this  species  of 
native  easement  on  the  same  footing 
in  this  respect  as  those  positive  ease- 
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AKBITRATION. 


ARREST. 


ments  provided  for  by  tbe  otber  sec 
tions ;  therefore,  if  the  dominant  and 
servient  tenements  are,  daring  the 
prescribed  period,  in  the  occupation  of 
the  same  person,  no  right  is  acquired. 
HourbidgtY.  Wcurwkkf  552 

ARBITRATION. 

(1).  Signing  Award  by  severed  Aibi- 
traUyrs  at  different  Hmes, 

Where  a  canse  was  referred  to  the 
arbitration  of  two  persons  named,  and 
of  such  third  person  as  they  should  ap- 
point, **  or  any  two  of  them  ;**  so  that 
the  said  two  persons  named,  and  such 
third  person,  or  any  two  of  them, 
should  make  their  award  on  &c ;  and 
two  of  the  arbitrators  signed  the  award 
on  one  day,  and  the  third  arbitrator 
on  the  day  following : — the  Court  re- 
fused to  make  absolute  a  rule  calling 
on  one  of  the  parties  to  pay  a  certain 
sum  in  pursuance  of  the  award. 

Where  a  cause  is  referred,  in  which 
there  are  three  issues,  and  two  only 
are  found  by  the  award — quo&re,  whe- 
ther such  a  matter  can  be  objected  on 
shewing  cause  against  a  rule  for  an  at- 
tachment.     Wright  v.  Grahamy     131 

(2).  Awa/rd  by  Umpire, 

Where  a  cause  was  submitted  to  the 
arbitration  of  certain  arbitrators,  and, 
in  the  event  of  their  not  agreeing,  to 
an  umpire,  power  being  given  to  ex- 
amine the  parties,  and  the  defendant 
died  without  having  been  examined, 
and  the  time  for  making  the  award 
was  enlarged  beyond  the  period  speci- 
fied in  the  submission,  by  an  order  of 
a  judge  at  chambers,  in  the  month  of 
October,  by  which  order  the  aabitrators 
were  to  make  their  award,  and  subse- 
quently the  award  was  made  by  the 
umpire;  the  Court  refused  to  grant  a 
rule  nisi  to  set  aside  the  order,  on  the 
ground,  that  the  application,  being 
madetowards  the  latter  end  of  Michael- 
mas term,  was  too  late :  but  intimated, 
that  they  would  not  enforce  the  award 


by  attachment: — Hdd,  that  the  term 
''  afrbUratore^  in  the  order,  was  aati»- 
fied  by  the  award  having  been  made 
by  the  wnpire,  Bowen  y.  WiOUgma,  93 

(3).  Under  Lands  Clauses  Consolida- 
tion Act 

A  Railway  Company  and  a  land- 
owner having  agreed  to  settle  bj  arbi- 
tration the  amount  of  compensation  to 
be  pud  to  the  latter  for  his  land,  each 
appointed  an  arbitrator;  but  the  arbi- 
trators not  agreeing  as  to  the  appoint- 
ment of  an  umpire,  the  Ccxnpany 
applied  to  the  Commissionere  of  Rail- 
ways to  appoint  one  under  the  Lands 
Clauses  Consolidation  Act,  (8  &  9  Vict 
c.  18,  s.  28,)  which  they  did  by  a  do- 
cument not  under  seal,  and  signed  by 
a  person  not  describing  himself  aa 
secretary  of  the  Board.  The  um|Mie 
awarded  a  sum  as  compensation,  but 
did  not  find  whether  it  was  greater  or 
less  than  the  sum  offered  by  the  Com- 
pany, and  he  awarded  that  tlie  costs  of 
the  claimant  should  be  paid  accordii^ 
to  the  provisions  of  the  Lands  daoses 
Consolidation  Act  A  rule  having  been 
obtained  to  set  aside  his  award,  on  the 
grounds  that  the  umpire  was  not 
legally  appointed,  and  that  he  ousht 
to  have  settled  the  costs  of  the  claim- 
ant, the  Court  refused  to  make  tbe  rule 
absolute,  considering  the  objections  too 
doubtful  to  determine  on  motion.  In 
the  Matter  of  an  Arbitration  betiioeen 
The  Wilts,  JSomerset,  and  WeymnOk 
Railway  Company,  and  FocieSj     728 

ARREST. 

^COSTS. 

Shebifp. 

PrvcHege. 

A  chaplain  of  one  of  the  Chap^ 
Royal,  appointed  to  the  office  in  the 
reign  of  Will  4,  and,  on  the  demise  of 
the  sovereign,  not  re-appointed,  tiure 
being  evidence  that  no  re-appoint- 
ment is  necessary,  and  having  acted  in 
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that  capacity  since — Hdd  privileged 
from  arrest     Hcurvey  v.  IkJeina,  266 

ARREST  OF  JUDGMENT. 

See  Misjoinder  of  Counts. 
Pleading,  I.  (2),  (6). 

ASSURANCE  COMPANY. 
See  Pleading,  III.  (7). 

ATTORNEY. 

See  Lien. 

Pleading,  II.  (1). 

Attorney' 8  BiU. 
In  an  action  on  an  attorney's  bill, 
a  delivery  of  the  bill  to  a  servant  at 
the  defendant's  residence  is  primfi  facie 
evidence  of  a  delivery  to  the  deferuknU. 
Macgregcnr  v.  -ffici^y,  94 

ATTORNMENT. 
See  Landlord  and  Tenant,  (2). 

AUCTIONEER 
See  Trespass. 

AUDITA  QUERELA. 

By  a  deed  of  settlement  of  a  Joint- 
stock  Company  of  which  the  plaintiff 
(in  audit&  querela)  was  a  member,  the 
board  of  directors  were  empowered  to 
make  calls  upon  the  shareholders,  and, 
upon  the  neglect  or  refusal  of  any  such 
shareholder  to  pay  such  calls  after 
having  received  one  calendar  month's 
notice  thereof,  "  at  amy  time  after  the 
expiration  of  such  calendar  month,  to 
fix  a  day  on  or  before  which  the  amount 
due  for  the  call  and  interest  should  be 
paid,  and,  in  default  of  payment,  to 
declare  the  shares,  in  respect  of  which 
such  de&ult  should  be  made,  thence- 
forth absolutely  forfeited."  The  deed 
proceeded — "  or  it  shall  be  in  the  dis- 
cretion of  the  board  al  once  to  declare 
that  such  shares,  as  to  which  the  full 
amount  shall  not  have  been  paid,  shall 
thenceforth  be  forfeited  to  the  Com- 
pany." By  a  further  provision  in  the 
deed,  the  directors  were  empowered. 


if  they  should  think  fit,  ''to  enforce 
the  payment  of  the  amount  due  in 
respect  of  any  caU,  ^.,  instead  of  de- 
claring the  same  to  be  forfeited."  The 
directors  commenced  an  action,  and 
proceeded  to  judgment  therein  against 
the  plaintiff  in  auditA  querela  for  the 
recovery  of  the  amount  of  the  calls  due 
upon  certain  shares,  and  subsequently 
came  to  a  resolution,  declaring  the  said 
shares  to  be  forfeited: — HM,  that» 
according  to  the  true  construction  of 
the  deed,  the  directors  were  not  at 
liberty  to  adopt  both  remedies ;  that, 
by  their  having  proceeded  to  judgment 
against  the  plaintiff  for  the  full  amount 
of  the  calls,  the  declaration  of  forfeiture 
¥ras  altogether  void;  and  that  the  pliun* 
tiff  was  neither  entitled  to  protection 
by  audita  querela  against  the  effect  of 
the  judgment^  which  remained  in  force, 
nor  to  restitution  of  that  which  had 
been  recovered  by  execution  under  the 
judgment     GiUs  v.  Hutt,  18 

AWARD. 
See  Arbitration. 

BANKING  COPARTNERSHIP. 
See  JoiNT-sTocK  Company. 

(1).  Dedaratum  in  Scire  Ftxciaa. 

A  declaration  in  scire  facias  upon  a 
judgment  against  a  public  officer  of  a 
bankingcopartnership,  under  the  9  Gko. 
4,  c  46,  in  one  part  referred  to  the  eta- 
fufoandin  others  to  the^fo^u^ ; — Held, 
on  special  demurrer,  that  these  aver- 
ments might  be  rejected  as  surplusage, 
and  that  the  declaration  was  good. 
ffddy  also,  that  the  declaration  suffi- 
ciently described  the  defendant  as 
**  now  a  member  of  the  said  copartner- 
ship."    Ifurm  V.  ClaacUm,  712 

(2).  Execution  on  Judgment  againet 
PvJUic  Officer. 

1.  Where  the  creditor  of  a  Joint- 
stock  Banking  Company  under  the  7 
Geo.  4,  c.  46,  applies  for  leave  to  issue  a 
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8ci.  ia.  against  tbememben  of  the  Com- 
pany at  the  time  of  the  contract,  he 
must  shew  that  he  has  made  boni  fide 
efforts  to  render  ^ectoal  the  execution 
reqoired  to  be  previoosl j  issued  agunst 
the  members  for  the  time  being;  there- 
fore, where  judgment  was  obtuned 
against  the  public  officer  on  the  7th 
Oct,  1846,  and  on  the  following  day 
a  fi.  &.  issued  ^nst  him,  which 
proved  unproductiye,  and  no  further 
steps  were  taken  until  1849,  when  an 
application  wasmade  fora  scL  fo.  agunst 
the  members  at  the  time  of  the  con- 
tract^ on  affidavit  that  before  the  judg- 
ment ail  the  shareholderswhopossessed 
any  available  property,  except  two,  had 
ceased  to  be  sbaieholdersy  and  that  the 
new  shareholders  were  possessed  of  no 
property,  the  Court  revised  a  rule. 

Thoi^  a  creditor  of  a  banking  co- 
partnership is  not  bound  to  proceed  at 
any  particular  time  on  his  judgment 
against  the  public  officer,  yet  whenever 
he  issues  execution  he  ought  to  endea- 
vour to  make  it  available  agiunst  all  the 
then  members  of  the  copartnership. 

Where  a  member  of  a  banking  co- 
partnership sold  his  shares  before  the 
date  of  the  contract  on  which  the  Com- 
pany was  sued,  and  his  name  had  been 
omitted  in  the  return  made  to  the 
Stamp  Office,  a  wrong  form  of  schedule 
having  been  adopted: — Hddj  that  the 
question  as  to  his  being  a  shareholder 
at  the  time  of  the  contract  was  a  matter 
to  be  tried  on  a  sd.  fo. 

Also,  where  a  fi.fiL  has  issued  against 
the  public  officer,  who  is  also  a  member 
of  the  Company,  it  is  a  question  to  be 
tried,  whether  it  issued  against  him  as 
a  member  for  the  time  being,  or  merely 
nominally  against  him  as  a  public 
officer. 

SembUy  that  a  sd.  &.  for  execution 
against  members  at  the  time  of  the  con- 
tract, ought  to  state  the  prior  execution 
against  those  who  were  members  at  the 
time  of  the  execution.  The  Bank  qf 
England  v.  Johnson^  598 


2.  A  married  woman,  with  tiie 
consent  of  her  husband,  the  defondaaty 
purchased,  with  the  proceeds  of  her 
separate  estate,  shares  in  a  Joint-stock 
Banking  Company,  and  was  registered 
as  owner.  Her  hui^MUid  reedved  some 
dividends,  and  signed  receipts  as  the 
agent  of  his  wife;  be  also  attended  a 
meeting  of  the  Company,  at  which  none 
but  shiurefaolders  were  entiUed  to  be 
present  The  Company's  deed  of  set- 
tlement provided,  that  the  htnband  of 
any  female  shareholder  should  not  be  a 
member  in  respect  of  sudi  sharesy  bat 
should  be  at  liberty  to  sell  them,  or  at 
his  option  to  become  a  member  on 
complying  with  certain  requimtions, 
which  the  defendant  in  this  case  did 
not  do : — Hddj  that  the  defendant  was 
not  a  member,  for  the  purpose  of  exe- 
cution by  sdre  facias  on  a  judgment 
against  the  public  officer,  under  the  7 
Geo.  4,  c.  46,  s.  13.   Ne8$Y,Angae,S05 

3.  To  a  sdre  fiudas  under  the  7 
Qeo.  4,  c.  46,  s.  13,  against  a  member 
for  the  time  being  of  a  JMmlnng  co- 
partnership, it  is  no  answer  that  the 
plaintiff  had  previously  issued  another 
sdre  hiaaSy  and  obtained  judgment 
thereon,  against  another  member  for 
the  time  being  of  the  same  copartner- 
ship.   Burmeater  v.  Cropion,         397 

BANKRUPT. 
See  Freight. 

LANDLORD  AND  TbHAHT,  (1). 
Shebiit,  (1),  (2). 

Term  "huUder^  in  Bankrupt  Act 

A  person  who  builds  houses  up(»i 
lands  which  he  has  purchased,  and 
afterwards  sells  the  houses,  such  trans- 
action being  insulated  and  not  part 
of  a  general  system  of  business,  is  not 
a  ^'builder"  within  the  meaning  of  the 
bankrupt  laws.     StuaH  v.  Shper,  700 

BARGAIN  AND  SALK 
See  CoAir-MnrE. 
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BENEFICE. 
I^on-residence  of  Spiritual  Person. 

Under  the  54th  section  of  1  <fe  2 
Vict  c.  106,  where  it  shall  appear  to 
the  bishop,  that  a  spiritual  person 
holding  a  benefice  within  his  diocese, 
having  neither  licence  for  non-resi- 
dence nor  legal  cause  of  exemption, 
does  not  sufficiently  reside,  the  bishop 
has  the  power  to  issue  his  monition 
to  such  person,  to  require  him  to  re- 
side, and  to  make  a  return.  Imprison- 
ment for  a  crime  is  no  legal  cause  of 
exemption  within  the  meaning  of  the 
statute.  The  question  as  to  the  &ct 
of  non-residence,  or  the  sufficiency  of 
the  excuse  for  it,  is  for  the  determin- 
ation of  the  bishop,  and  the  remedy 
against  his  judgment  thereon  is  by 
appeal  to  the  archbishop. 

Under  the  58th  section,  if  the  bene- 
fice continues  one  whole  year  under 
sequestration  issued  under  the  pro- 
visions of  the  Act  for  disobedience  of 
the  order  requiring  residence,  the 
benefice  becomes  void ;  the  subsequent 
provision  in  that  section,  as  to  giving 
notice,  is  only  for  the  purpose  of  giv- 
ing the  bishop  a  right  to  present  by 
lapse,  and  not  for  the  purpose  of  creat- 
ing an  avoidance.      £e  BarUeU,     28 

BILL  OF  EXCHANGE. 

Denial  ofA'uJQwriiy  to  Draw  or  Indorse, 

The  acceptor  of  a  bill  of  exchange, 
payable  to  the  order  of  the  drawer, 
cannot  deny  the  authority  of  the 
drawer  to  draw  or  indorse  such  bill. 
Therefore,  to  an  action  on  a  bill  of 
exchange  drawn  by  A.  B.  <fe  Co.,  and 
payable  to  their  order  twelve  months 
after  date,  and  accepted  by  the  de- 
fendant, and  indorsed  by  A.  B.  &  Co. 
to  the  plaintifis,  a  plea,  that  A.  B.  & 
Co.,  before,  and  at,  and  since  the  time 
of  the  making  and  indorsing  the  said 
bill,  were  and  have  been  a  body  cor- 
porate, by  virtue  of  certain  letters 


patent;  and  that  the  bill  purported 
to  be  and  was  drawn  by  the  said  body 
corporate,  and  as  such  accepted  by 
the  defendant,  and  not  otherwise ;  and 
that  the  said  body  corporate  had  not 
at  any  time  any  authority  to  indorse, 
issue,  or  negotiate  any  bill  of  ex- 
change, or  to  transfer  the  right  to 
receive  payment  thereof  by  indorse- 
ment, in  the  name  of  the  said  Com- 
pany, or  otherwise;  was  held  bad  on 
demurrer.    ITali/ax  v.  Lyle,         446 

BOND. 

See  Bottomry. 

Railway  CoMPAirr,  (7). 

(1).  Liability  of  Surety. 

1.  The  plaintiff  was  co-surety  with 
K.  in  a  bond  given  by  B.  to  the  guard- 
ians of  a  Union,  conditioned  for  the 
due  accounting  to  them  of  monies  re- 
ceived by  him  as  treasurer.  At  the 
time  the  bond  was  entered  into,  B. 
was  a  member  of  a  banking  firm  into 
which  the  monies  of  the  Union  were 
afterwards  paid  and  drawn  out  by  the 
guardians  by  cheques  in  their  name. 
The  firm  became  bankrupt,  and  B. 
having  ceased  to  be  treasurer,  the 
guardians  demanded  of  the  plaintiff, 
as  such  surety,  the  balance  due  from 
R,  the  late  treasurer.  The  plaintiff, 
in  ignorance  of  the  &ct8,  paid  the 
money : — Held,  first,  that  the  sureties 
were  not  liable  on  the  bond,  and  that 
the  plaintiff,  having  paid  the  money 
in  ignorance  of  the  facts,  was  entitled 
to  recover  it  back. 

Secondly,  that  K.,  the  co-surety, 
could  not  be  joined  in  the  action. 
Mills  V.  The  Guardians  of  the  Poor  of 
the  Alderbury  UnUm,  590 

2.  A  bond,  reciting  that  A.  was 
appointed  assistant  overseer  of  the 
parish  of  M.,  was  conditioned  for  the 
due  performance  of  his  duties,  '^  thence- 
forth from  time  to  time,  and  at  all 
times,  so  long  as  he  should  continue 
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BOTTOMRY. 


in  such  office.**    On  the  25th  June, 

1840,  a  vestry  meeting  was  held,  at 
which  A.  was  elected  assistant  oyer- 
seer  until  the  25th  March,  1841,  at  a 
salary  of  Sd,  in  the  pound  on  some 
sums  collected,  and  4d,  on  others. 
Two  justices,  hj  their  warrant,  dated 
9th  July,  1840,  reciting  the  vestry 
resolution,  and  that  his  salary  had 
heen  fixed  for  the  execution  of  his 
office  until  the  25th  March  then  next, 
stated,  that  in  pursuance  of  the  59 
Qeo.  3,  c.  12,  they  appointed  him  as- 
sistant overseer.     On  the  25th  March, 

1841,  he  was  again  elected  to  the 
same  office,  at  a  salaiy  of  50/.  per 
annum,  and  was  re-appointed  hy  the 
justices,  and  he  continued  to  he  so 
re-elected  and  re-appointed  hy  the 
justices  until  March,  1846.  On  ceas- 
ing to  hold  office,  he  retained  monies 
in  his  hands : — Held,  that  the  sureties 
were  not  liahle  on  the  hond.  Bcrni- 
/ord  V.  Ilea,  380 

3.  Debt  on  bond,  conditioned  for 
the  due  payment  by  the  chief  clerk  of 
a  Railway  Company  of  all  monies 
received  by  him  on  account  of  the 
Company.  It  appeared  that  he  had 
allowed  the  other  clerks  to  be  in  ar- 
rear,  and  made  up  the  deficiency  on 
one  day  by  appropriating  to  it  a  por- 
tion of  the  monies  received  on  the 
following  day,  but  had,  in  fact,  paid 
over  a  sum  equal  to  the  amount  re- 
ceived on  each  day  up  to  the  time  of 
his  dismissal : — Held,  a  breach  of  the 
condition,  and  that  the  plaintiffs  were 
entitled  to  recover  as  damages  the  full 
amount  of  the  deficiency.  The  L<m- 
don,  Brighton,  and  South  Coast  Rail- 
way Company  v.  Goodtmn,  736 

(2).   W7ien  no  Merger  of  Simple  Cai^ 
tract  JM>t. 

The  defendant  being  indebted  to 
the  plaintifiB  on  simple  contract,  exe- 
cute, with  sureties,  a  bond  in  the 
penal  sum  of  2000/.,  whereby,  after 


reciting  that  the  plaintiffs  had  agreed 
to  give  the  defendant  time  for  the 
payment  of  the  debt  then  owing,  and 
of  such  further  sums  as  might  after- 
wards become  due,  the  condition  was, 
that,  if  the  defendant  should  pay  the 
plaintiffs  the  sum  then  due,  and  sudi 
further  sums  as  might  become  due,  <Hr 
in  case  the  defendant  should  make 
defiiult,  and  the  sureties  should,  within 
one  month  after  notice,  pay  the  plain- 
tiff the  sums  due,  not  exoeecfing 
1000/.;  or,  if  no  notice  should  be 
given,  the  bond  to  be  void: — Hddj 
no  merger;  and  that  the  plaintifla 
mighty  notwithstanding  the  giving  of 
sndi  bond,  recover  the  amount  of  the 
original  debt  on  indebitatus  count  for 
the  carriage  of  goods.  The  Nofrfdk 
Baikoay  Company  v.  I^^Namara,  628 

BOTTOMRY. 

A  master  of  a  ship  who  borrowa 
money  on  bottomry,  for  the  repairs  of 
the  ship,  acts  exclusively  as  the  agent 
of  the  owner.  Therefore,  where  the 
master  of  a  ship,  damaged  by  perils  of 
the  seas,  hypothecated  at  a  foreign  port^ 
by  one  bottomry  bond,  for  necessaiy 
repairs,  the  ship,  firei^t,  and  cai^ 
amongst  which  were  the  plaintiff's 
goods,  and  the  ship  and  freight  having 
realised  less  than  the  sum  borrowed,  the 
plaintiff  was  obliged  to  contribute  to- 
wards the  difference,  and  also  to  pay 
his  proportion  of  the  costs  of  a  suit  in- 
stituted in  the  Court  of  Admiralty  by 
the  obligee  of  the  bond : — ffeld^  on 
error,  in  the  Exchequer  Chamber, 
(affirming  the  judgment  of  the  Court 
of  Exchequer,)  that  the  plaintiff  might 
maintain  an  acUon  against  the  owner 
of  the  shipon  an  implied  promise  to  in- 
demnify him ;  and  that  a  plea,  staling 
that  the  bond  was  executed  by  the 
master  without  express  authority  from 
the  defendant,  and  that,  when  the 
same  was  executed,  the  cost  of  repairs 
exceeded  the  value  of  the  ship  and 
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freigbt,  and,  as  soon  as  the  defendant 
had  notioe,  he  abandoned  the  ship  and 
freight^  and  never  did  ratify  the  act 
of  the  master,  was  bad  on  general 
demurrer. 

HMj  also,  that  the  non-delivery  of 
the  goods  was  not,  under  the  above 
drcumstanoes,  occasioned  by  '' perils 
of  the  seas/*  so  as  to  be  within  the 
exception  of  the  bills  of  lading. 

Also,  that  a  plea  to  a  comit  on  the 
bills  of  lading,  staling  the  hypotheca- 
tion of  the  ship,  freight,  and  cargo  for 
repairs,  that  a  prudent  owner  would 
not  have  repaired,  that  the  master 
acted  without  authority  and  the  owner 
never  ratified  his  act»  and  that  the 
ship  and  freight  were  of  less  value 
tlum  the  amount  mentioned  in  the 
bottomry  bond,  whereby  it  was  out  of 
the  power  of  the  defendant  to  deliver 
the  goods,  was  bad  after  verdict 

liVliere  an  immaterial  issue  isfound 
for  the  plaintiff,  he  is  entitled  to  judg- 
ment, if  the  declaration  be  good  and 
the  plea  bad.    Bemon  v.  Ihmcan,  644 

BRICKS. 

Meamngofterm  '^neoe89(mly  required  J* 
in  (he  2  dh  3  Vict.  c.  24.  a,  18. 

By  the  2  &  3  Vict.  c.  24,  s.  18,  it 
is  enacted,  that  it  shall  be  lawful  for 
any  person  to  make  bricks  for  the  sole 
purpose  of  draining  wet  and  marshy 
lands,  without  being  charged  or  charge- 
able with  any  duty  for  or  in  respect 
of  such  bridks,  &c. ;  provided,  that  it 
shall  not  be  lawful  for  any  person  to 
employ  or  make  use  of  any  such  bricks 
for  any  other  purpose  thim  in  draining 
wet  and  marahy  lands,  and  in  con- 
structing the  necessary  drains,  gouts, 
culverts,  arches,  and  walls  of  the  brick- 
work, properly  and  necessarily  re- 
quired for  effecting  and  maintaining 
Uie  drainage  of  such  lands,"  under  a 
penalty  of  60/. : — Held,  by  Farke,  B., 
AlderaoH,  B.,  and  Ed/e,  B.,  (dissen- 
tiente  Pollock,  C.  B.,)  that  the  words 


"  necessarily  required,'*  in  the  forego- 
ing section,  meant  "  physically  neces- 
sary,*' or  *'  reasonably  used  with  refer- 
ence to  physical  necessity/*  and  that 
the  exemption  from  duty  is  to  be  con- 
sidered as  confined  to  such  bricks  as 
are  used  in  the  drains,  gouts,  dbc., 
themselves.  Per  Pollock,  C.  B.,  that 
the  exemption  applies  to  bricks  used 
in  constructing  drains,  and  all  gouts, 
culverts,  arches,  and  walb,  whidb  are 
physically  or  legally  necessary  for  the 
existence  and  maintenance  of  the 
drainage;  and  that  the  term  ''neces- 
sarily required**  does  not  mean  abso- 
lutely necessary,  but  reasonably  neces- 
sary with  reference  to  the  circum- 
stances of  the  particular  case.  The 
AUomei^General  v.  Walker,  242 

BROKER 
See  Pleading,  III.  (2). 

BUILDER. 
See  Bakkruft. 

CHARTER  PARTY. 
See  Fkeight. 

CHEQUE. 

Place  where  isstied, 

A  cheque  was  drawn  in  the  follow- 
ing form  :— "Oct.  12, 1847.— Messrs. 
Knapp  &  Co.,  Bankers,  Abingdon. — 
Pay  to  Mr.  Hicks  or  bearer,  117/.  17 s. 
—Thomas  Sharps."  Held,  that  the 
place  where  the  same  was  issued  did 
not  sufficiently  appear  thereon  to  sa- 
tisfy the  exemption  in  the  15th  sec- 
tion of  the  9  Qeo.  4,  c.  49 ;  and,  there- 
fore, that  the  instrument  was  inadmis- 
sible in  evidence  without  a  stamp. 
Bopart  v.  Ilicks,  1 

CHURCHWARDENS. 
LiafnlUj/for  Bates  under  Local  Ad. 
Under  the  33rd  section  of  the  9 
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Qeo,  4,  c  Ixw  (local),  for  more  effec- 
tually lighting,  paving,  6lc,  certain 
parts  of  Westminster,  by  which  Act 
the  commissioners  are  empowered  to 
make  rates  and  assessments  in  respect 
of  any  cathedral,  church,  chapel,  &c,, 
according  to  the  number  of  square 
yards  of  pavement  or  ground  belong- 
ing to  such  cathedral  or  church,  &c,, 
and  to  determine  the  same,  "  and  the 
rates  and  assessments  to  be  levied  or 
assessed  upon  or  in  respect  of  any 
other  church,  or  any  chapel,  place  of 
worship,  hospital,  school,  or  other 
public  building,  wall  or  void  space  of 
ground,  shall  be  paid  by  ths  dwurchr 
wardenSy  chapelwardens,  trustees,  or 
owners  or  proprietors  thereof  respec- 
tively,** the  churchwardens  are  penovkr 
aUy  liable  to  the  commissioners  for  the 
rates,  and  the  want  of  parochial  funds 
does  not  exempt  them  from  that  lia- 
bility.    Hopkin9on  v.  Ptmcher^       95 

COAL-MINE. 

Ccnstnuiion  ofGnmt. 
To  trespass  for  breaking  and  enter- 
ing the  plaintiffs'  coal-mine  and  car- 
rying away  coal,  the  defendants  plead- 
ed, that  S.,  being  seised  in  fee  of  the 
mine  by  indenture  of  27th  September, 
1804,  in  consideration  of  the  yearly 
rent  reserved,  granted,  bargained,  sold, 
and  confirmed  to  Joseph,  Matthew, 
and  James  Jaggar,  their  executors,  <fec., 
all  the  coal-mines,  veins,  and  seams 
of  coal  under  his  closes,  with  liberty 
to  them,  their  executors,  kc,  at  idl 
times  during  the  term  thereby  grant- 
ed, to  dig  for  and  get  the  coal  in  a 
fiur  and  workmanlike  manner;  that^ 
in  consideration  of  420/.  paid  by  them 
to  S.  in  manner  following,  that  is  to 
say,  35/.  on  the  2nd  of  February,  1 805, 
and  35/.  on  the  2nd  of  February  then 
next  following,  and  so  successively 
every  February  in  every  year,  until  the 
full  end  and  term  of  twelve  years, 
commencing  from  the  2nd  of  Febru- 
ary next  ensuing  the  date  thereof,  the 


said  Joseph,  Matthew,  and  James  Jag- 
gar should  have  the  liberty  of  winking 
pits  on  the  said  closes,  at  any  times 
thereafter  during  the  term 
fore  granted,  for  getting  and 
coals ;  that  S.  did  tiiereby  grants  agree, 
and  covenant  with  Joseph,  Matthew, 
and  James  Jaggar,  their  executorsy 
&c.,  that  they,  their  executors,  Ac, 
should  enjoy  the  liberty  and  privi- 
lege of  getting  coal  for  any  time  or 
term  of  years,  computing  from  the  time 
they  begin  to  sink,  undl  six  acres  of 
coal  be  gotten ;  and  at  the  expiration 
of  the  term  of  twelve  years,  the  full 
quantity  of  six  acres  of  coal.being  not 
tiien  gotten,  to  have  liberty  to  get  the 
remainder ;  and  when  all  the  coals  were 
gotten  to  tlie  quantity  of  six  acres,  the 
business  of  getting  coal  to  be  carried 
on  until  all  the  coal  be  gotten  by  them, 
their  executore,  <kc.,  paying  to  a,  for 
every  acre  of  coal  gotten  above  the 
quantity  of  nx  acres,  70/.  per  acre;  to 
have  and  to  hold  the  before-mentioned 
to  be  thereby  granted  ooal,  premiseB^ 
and  privil^es,  from  the  2nd  of  Febru- 
ary then  next  ensuing,  for  the  term  of 
twelve  years,  paying  therefore  to  S.  the 
yearly  rent  of  35/.  at  the  times  and  in 
manner  specified.  Averments,  that 
Joseph,  Matthew,  and  James  Jaggar 
entered  generally  into  the  said  coal- 
mines, and  that  diey  won  and  dug  the 
six  acres  before  the  expiration  of  the 
twelve  years,  and  thereupon  became 
entitled  to  win  and  get  the  rest  of  the 
coal,  paying  for  the  same  70/.  per  acre  : 
that^  afterwards,  Joseph  and  Matthew 
died,  leaving  James  surviving :  that 
James  bequeathed  all  his  estate  in  the 
said  coal-mine  to  Robert^  James,  and 
William  Jaggar,  and  afterwards  died: 
that  his  will  was  afterwards  proved  by 
Robert,  James,  and  William  Jaggar, 
who,  as  such  devisees  and  executors, 
elected  to  take  the  estate  granted  by 
the  indenture,  by  way  of  use  under  the 
Statute  of  Uses,  and  then  elected  that 
the  indenture  should  operate  and  enure 
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under  the  statute;  whereapon  they  be- 
came entitled  to  the  said  coal-mines 
for  the  residue  of  the  said  term.  The 
plea  then  alleged  an  entry  of  the  plain- 
ti£b  under  colour  of  a  demise,  where- 
upon the  defendants,  there  still  re- 
maining eighteen  acres  of  coal  un- 
worked,  as  the  servants  of  the  exe- 
cutors entered  the  coal-mine,  and  dug 
and  carried  away  the  coal: — Hddy 
that,  assuming  that  such  an  instru- 
ment might  be  construed  as  a  bargain 
and  sale  by  way  of  use,  in  order  to 
make  it  operate  under  the  Statute  of 
Uses,  an  election  to  that  effect  was 
necessary;  and  that  such  election,  to 
be  yalid,  must  have  been  made,  not  by 
the  executors,  but  by  the  parties  them- 
selves, or  the  survivors  or  survivor. 

Whether,  under  such  a  grant,  the 
original  lessees  having  discontinued 
working,  their  executors  could,  after 
a  considerable  lapse  of  time,  again  en- 
ter as  if  they  were  the  termors,  until 
the  whole  of  the  coal  had  been  g^otten, 
QwBre,     Haigh  v.  Jagqa/r^  54 

CONDITION  PRECEDENT. 
Sw  Covenant,  (2). 

COPYHOLD. 

Stewa/rds'  Fees. 

A  steward  of  a  manor,  entitled  by 
custom  to  a  fee  upon  surrender,  and 
another  fee  upon  admittance  to  copy- 
hold lands,  is  only  entitled,  under  the 
95th  section  of  the  Lands  Clauses 
Consolidation  Act,  8  <fe  9  Yict.  c.  18, 
to  the  fee  payable  in  respect  of  a  sur- 
render without  admittance.  Cooper  v. 
The  Norfolk  RaUway  Company,  546 

COPYHOLDER 
See  Evidence,  (1),  7. 

CORPORATION. 

Sw  Bill  of  Exchange. 

Gdabdians  of  the  Poob. 
Railway  Company,  (2),  (3). 


COSTS. 
Se^  Arbitbation,  (3). 
Practice,  (7). 
Witness. 

Under  43  Geo.  3,  c.  46. 

Where  a  defendant  has  been  ar- 
rested under  a  capias,  issued  under 
the  1  &  2  Vict.  c.  110,  and  has  paid 
money  into  Court  in  lieu  of  putting 
in  special  bail,  and  it  appears  that 
such  arrest  was  made  without  reason- 
able or  probable  cause,  the  defendant 
is  not  entitled  to  tax  his  costs  under 
the  43  Qeo.  3,  c.  46,  s.  3,  the  latter 
statute  having  been  rendered  prac- 
tically inoperative  in  such  case  by  the 
1  &  2  Vict.  c.  1 10.     Rickette  v.  Nobtsy 

521 
COVENANT. 

See  Parties  to  Action,  (2). 

(1).  Liability  on  CovenomA  to  repair^ 
where  Lease  is  not  executed  by  Co^ 
venaniee. 

Declaration  in  covenant  on  an  in- 
denture, bearing  date  the  25th  of 
March,  1838,  made  between  the  plain- 
tiff and  the  defendant  (profert),  where- 
by the  pUintiff  then  demised  to  the 
defendant  a  certain  messuage,  with 
the  appurtenances,  for  the  term  of 
seven  years,  and  the  defendant  did 
thereby  covenant  with  the  plaintiff 
that  he  would  yearly,  and  every  year 
during  the  term,  keep  the  premises  in 
good  repair,  and  give  them  up  in  good 
repair,  at  the  end  of  the  term ;  by  vir- 
tue of  which  demise  the  defendant 
entered  upon  and  enjoyed  the  said 
demised  premises.  The  breach  laid 
was  for  not  keeping  the  premises  in 
repair  during  the  term.  The  defend- 
ant, after  setting  out  the  deed  on  oyer, 
pleaded  that  his  part  of  the  indenture 
was  executed  by  him  after  the  alleged 
day  of  the  execution  thereof;  and  that 
the  plaintiff's  part  was  never  executed 
by  lum,  or  by  any  agent  of  his  there- 
unto lawfully  authorised ;  norwas  there 
ever  any  demise  of  the  said  premises 
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to  tbe  defendant,  from  the  said  day  for 
the  said  term ;  nor  was  there  ever  any 
lease  of  any  part  of  the  said  premises 
put  in  writing  and  signed,  or  made, 
signed,  sealed,  or  delivered  by  the 
plaintiff,  or  by  any  agent  of  his  there- 
unto law^ly  auUiorised  by  writing 
or  otherwise  j  and  that,  although  be- 
fore the  making  of  the  indenture,  to 
wit,  on  the  25th  of  March,  1838,  the 
plaintiff  demised  the  said  premises  for 
the  term  of  one  year,  and  so  on  from 
year  to  year,  by  virtue  of  which  de- 
mise the  defendant  entered  and  oc- 
cupied the  premises  for  a  term,  to  wit, 
for  nine  years,  which  term  had  ended 
before  the  commencement  of  the  suit^ 
the  defendant  never  did  occupy  the 
said  premises  under  any  demise  from 
the  plaintiff  other  than  that  last  men- 
tioned, or  for  any  term  granted  by  the 
indenture;  and  that  there  never  was 
any  consideration  for  the  execution  by 
the  defendant,  on  his  part,  of  the  in- 
denture, and  that  his  covenant  there- 
in was  void.  Verification : — Edd^  in 
substance  a  good  answer  to  the  action. 
QucerBy  whether  the  plea  did  not  amount 
to  an  argumentative  denial  of  the  exe- 
cution of  the  deed  by  the  defendant. 
Fitmtm  v.  Woodbury,  4 

(2).  What  amou7U8  to  cm  Independent 
Covenant  or  a  Condition  Precedent, 

A  fanning  lease  contained  the  two 
following  clauses: — First,  ''The  said 
S.  C.  ^bhe  lessee^  doth  hereby  cove- 
nant with  E.  J.  (the  lessor),  in  man- 
ner following :  that  he  the  said  S.  C. 
shall  from  time  to  time,  and  at  all 
times  during  the  continuance  of  the 
said  term  hereby  granted,  at  his  own 
costs  and  charges,  in  all  things  well 
and  sufficiently  repair  and  glaze  the 
windows  of  the  said  messuage,  and 
also  the  hedges,  ditches,  <fec.,  of  and 
belonging  to  the  said  demised  pre- 
mises, and  all  fixtures,  additions,  and 
improvements  thereto,  during  the  said 
term,  in  and  by  and  with  all  and  all 


manner  of  needful  and  necessaiy  re- 
parations,   deanaings,    and    amend- 
ments, when  and  as  often  as  ooeanon 
shall  require,  the  9md/ainnrhoiuae  and 
buUdmgs  being  previoudy  put  in  re- 
pair  and  kept  in  repair  by  the  mid  E. 
J,"    The  second  clause  was  as  fol- 
lows: ''And  it  is  hereby  agreed,  by 
and  between  the  said  parties  hereto, 
that  the  said  £.  J.  shall  and  will, 
within  eighteen  months  from  the  date 
of  the  lease,  erect  and  build   (inter 
alia)  a  new  shed  and  stalls  for  feeding 
catUe,  complete^  at  the  upper  end  of 
the  bam,  &c. ;  and  the  whole  of  which 
is  agreed  to  be  leftto  thesuperintoid- 
ence  of  the  said  S.  G.  and  K  J.  her 
son:**— i7e^  first,    that    the  latter 
words  in  the  first  danse  amounted  to 
an  absolute  and   independent  cove- 
nant on  the  part  of  E.  J.  to  put  the 
premises  into  repair;  and  secondly, 
that  the  provision  in  like  latter  danse^ 
that  the  work  should  be  left  to  the 
superintendence  of  S.  C.  and  the  son 
of  E.  J.,  was  not  a  condition  precedent 
to  or  concurrent  with  the  covenant 
by  E.  J.  to  do  the  work.    Cannock  v. 
Jones,  .  233 

DAMAGES. 

See  MisJoiNDEB  of  Counts. 
Railway  Company,  (6). 

DEBTOR  AND  CREDITORS  ACT, 
7  &  8  Vict,  c  70. 

See  Pl£A])iko,  III.  (8). 

DEVISE. 

Joint  Tenancy  tvith  several  Inherit^ 

anoes, 

A  testatrix  devised  her  real  estate 
as  follows : — "  I  give  and  bequeath  the 
same  unto  my  husband's  nieces,  Martha 
and  Jane,  to  hold  to  them,  their  heus 
and  assigns,  for  ever ;  but  in  case  the 
said  Martha  and  Jane  shall  both  die 
without  issue,  then  I  g^ive  and  bequeath 
the  same  to  £.  H.  and  A.  Q.,  to  hold 
to  them,  their  heirs  and  assigns,  for 
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ever,  as  tenants  in  common  C* — ffM, 
that  Martha  and  Jane  were  joint  te- 
nants for  life,  with  Beveral  inherit- 
mnces ;  and  that,  therefore,  on  the  death 
of  Martha,  Jane  became  entitled  to  the 
property  during  her  life,  and  after  her 
death  without  issue,  the  estate  rested 
in  the  plaintt£b, — ^the  daughter  and 
grandson  of  Martha.  Farre&iandScoU 
▼.  WhUmoayy  367 

DILAPIDATIONS 

Sw  YlCARAOE. 

ESTOPPEL. 

Sw  Shbbiff,  (4). 
Practice,  (4). 

EVIDENCK 

See  Attobney. 

Keepeb  of  Queen^s  Prison. 

Monet  Had  and  Received. 

Railway  Company,  (4). 

Slander. 

Statute  op  Limitations,  (2). 

Witness. 

(1).  In  Action  hy  RecenicyMr, 

In  an  action  by  the  reversioners  of 
a  copyhold  estate,  for  an  injury  to  their 
reversion,  the  plaintifli  proved  the 
payment  to  them  of  rent  by  the  te- 
nant ;  the  defendant  proved  the  sur- 
render to  and  admittance  of  third  par- 
ties to  the  estate  in  1821 : — Hddy  that 
the  payment  of  rent  was  sufficient 
prima  iacie  evidence  of  the  reversion 
being  in  the  plaintifib,  and  that  the 
surrender  proved  by  the  defendant  did 
not  cast  the  onus  of  proof  upon  the 
plaintifb  to  shew  a  reconveyance  of 
the  estate  to  them.  Daintryy.  BroM^ 
kurst,  207 

(2).  On  Interpleader  Ismie, 

On  an  interpleader  issue  to  try  the 
right  to  certain  goods  claimed  by  the 
plaintififunder  an  assignment  to  secure 


a  debt  alleged  to  be  due  to  him,  the 
admissions  of  the  assignor  before  the 
date  of  the  assignment,  that  he  was 
indebted,  are  not  receivable  in  evi- 
dence for  the  plaintiff.  CooUy,  Brahamy 

183 
(3).  In  Action  of  lAbd, 

In  an  action  for  a  libel,  charging 
the  plaintiff  with  want  of  competence 
and  skill  as  a  surveyor  in  particular 
work  done  for  the  defendant,  evidence 
IB  not  admissible,  (to  shew  malice,) 
that  l^e  plaintiff  has  on  other  occa- 
sions acted  competently  and  skilfully 
in  such  capacity.    Brme  v.  Bazalgettey 

692 
(4).  In  Trespasa. 

To  an  action  of  assault  and  battery, 
the  defendant  pleaded  that  he  was  pos- 
sessed of  a  horse  and  gig,  which  were 
upon  a  public  highway,  and  that  the 
plaintiff  seized  the  horse  and  attempt- 
ed to  dispossess  the  defendant  of  the 
horse  and  gig^  and  was  driving  them 
away  and  dispossessing  the  defendant 
of  Uiem,  and  would,  in  breach  of  the 
peace,  have  dispossessed  him  of  them ; 
wherefore  the  defendant  defended  his 
possession  of  them,  and  resisted  the 
plaintiff's  endeavour,  and,  in  so  doing, 
committed  the  said  assault: — Held, 
that  evidence  which  shewed  that  the 
plaintiff  seized  the  defendant's  horse 
for  the  purpose  merely  of  obtaining 
his  name  and  address,  did  not  support 
the  plea: — Queerer  whether  the  plea 
was  good     GayUvrd  v.  Morrisy     695 

(5).  AdmisaibUity  of  Evidence  to  ex- 
plain Contact. 

In  an  action  for  refusing  to  accept 
a  cargo  of  linseed,  which  plaintiff  had 
sold  defendant,  and  which  was  to  ar- 
rive by  a  vessel,  ^'  fourteen  days  to  be 
allowed  for  the  delivery  of  it,'"  and  evi- 
dence was  offered  dehors  the  contract, 
to  shew  what  the  parties  intended  by 
the  period  assigned  for  the  delivery 
of  the  cargo : — Held,  that,  in  the  ab- 
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sence  of  any  usage  or  evidence  to  raise 
an  ambiguitj  as  to  the  terms  of  the 
contract,  such  evidence  was  properly 
rejected.     SMidua  v.  Kemp^       105 

(6).  AdmisaibilUy  of  Entry  in  Old 

Book, 

In  an  action  of  ejectment  to  re- 
cover twenty-two  acres  of  land  claim- 
ed as  parcel  of  a  certain  manor,  the 
lessor  of  the  plaintiff,  who  sought  to 
trace  his  title  through  one  Sir  E.  C, 
in  order  to  prove  a  lease  to  one  H., 
and  assignments  by  him  to  P.,  and 
by  P.  to  Sir  E.  C,  and  that  the  land 
in  question  was  parcel  of  the  manor, 
offered  in  evidence  an  old  book  found 
in  the  muniment  room  of  the  family 
to  whom  the  manor  belonged.  This 
book,  amongst  other  entries  and  re- 
ceipts in  the  handwriting  of  the  then 
steward,  contained  an  entry  of  the 
lease  in  question,  and  a  minute  to  the 
effect  that  "  H.*s  widow  hath  assigned 
to  Sir  £.  C,  who  claimeth  ten  years 
to  come."  An  ineffectual  search  for 
the  originals  had  been  made,  and  no- 
tice had  been  given  to  the  defendant 
to  produce  them: — Held,  that  the 
book  was  not  receivable  in  evidence, 
as  containing  an  entry  made  by  a 
person  in  the  course  of  his  business ; 
and  that,  if  it  was  admissible  as  evi- 
dence of  reputation,  it  merely  went  to 
shew  the  extent  of  the  manor.  Doe 
d.  Fadtvick  v.  iSkimier,  84 

(7).  Admiasibiliiy  of  Copy  of  Old  De- 
cree in  Clujbnoery  to  prove  the  Cue- 
torn  of  a  Manor. 

In  support  of  an  alleged  custom  of 
a  manor,  that  the  lord  was  only  en- 
titled to  take  one  heriot  from  each 
tenant,  whatever  number  of  tenements 
he  might  hold,  an  old  decree  of  the 
Court  of  Chancery,  in  a  suit  between 
copyholders  and  the  lord,  and  esta- 
blishing the  custom,  produced  by  a 
witness  who  succeeded  his  brother  as 
lord  of  the  manor,  and  who  stated 


that  he  found  it  amongst  his  brother^ 
papers,  was  held  admisnble  in  evi- 
dence against  a  subsequent  lord  of  the 
manor,  as  a  copy  of  the  originaly  for 
which  an  ineffectual  search  has  been 
made.  So,  secondary  evidence  is  ad- 
missible of  an  office  copy  of  the  de- 
cree delivered  by  a  prior  lord  to  a 
tenant,  when  asked  by  him  for  evi- 
dence to  prove  the  customs  of  the 
manor,  when  a  proper  but  ineffisctoal 
search  for  it  has  been  made.  Friee 
V.  Woodhouee,  616 

(8).  Ancient  Grants  explained  by  Mo- 
dem Usage, 

The  sea  shore  between  high  and 
low  water  mark  may  be  parcel  of  the 
adjoining  manor;  and  where,  by  an 
andent  grant  of  die  manor,  its  limits 
are  not  defined,  modem  usage  is  ad- 
missible in  evidence  to  shew  that  such 
sea  shore  is  parcel  of  the  manor. 
Thus,  evidence  of  modem  acts  of 
ownership  was  held  to  have  been  pro- 
perly admitted  as  evidence  to  i&ew 
that  grants  by  King  John  and  King 
Edward  I,  of  certiun  lands,  by  the 
terms  of  "  Terra  de  Gower,"  and 
"  Dominium  de  Teme  de  Gower,"  in- 
cluded the  sea  coast  down  to  low 
water  mark.  And,  per  Farke,  B.,  aU 
ancient  grants  may  be  explained  by 
evidence  of  modem  usage,  upon  a 
question  as  to  what  passed  by  such 
documents.  The  Duke  of  Beaufort  v. 
The  Mayor  d:c,  of  Swansea,  413 

(9).  Farticulars  of  Se^jff: 

In  an  action  of  assumpsit,  which 
contained  several  demands,  the  de- 
fendant pleaded,  except  as  to  one,  a 
set-off  and  the  Statute  of  Limitations. 
The  plaintiff,  in  order  to  take  the  case 
out  of  the  statute,  put  in  evidence  the 
particulars  of  set-off,  containing  an 
item,  ''Paid  to  the  plaintiff  15/.:**— 
ffeldy  that  the  particulars  were  no 
evidence  in  support  of  the  defendant  a 
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plea  of  set-off.    BuMbt  v.  Bhn^iard, 

89 

(10).   Under  SepliccUion  o/Ifever  In- 
debted to  Flea  o/Set-<>ff. 

Payment  cannot  be  given  in  evi- 
dence under  a  replication  of  "  never 
indebted**  to  a  plea  of  set-off.  Miller 
Y.  Atlee,  799 

EXCISR 

See  Bricks. 
Postmaster. 

EXECUTION. 

See  Joint-stock  Compact. 
Sheriff,  (2),  (4). 

EXECUTOR 

See  Statute  of  Limitations,  (1). 
Vicarage,  1,  2. 

FACTORY  ACT,  (7  &  8  Vict.  c.  15). 

It  is  no  offence  under  any  of  the 
Factory  Acts  to  employ  a  young  per- 
son in  a  factory  for  ten  hours,  and  no 
more,  in  one  day,  such  ten  hours 
ending  at  a  period  which  is  more 
than  ten  hours  from  the  time  when 
another  child  or  young  person  first 
began  to  work  in  the  morning  of 
such  day  in  such  £EM^ry,  if  such  last- 
mentioned  ten  hours  are  counted  con- 
secutively from  that  time,  omitting 
only  the  meal  times.    Ryder  v.  MQle^ 

853 

FISHERY. 

See  Use  and  Occupation. 

FRAUD. 
See  Sheriff,  (2). 

FREIGHT. 

Assumpsit  for  freight  due  on  a 
charter  party.  Fleas,  non  assumpsit, 
and  the  bankruptcy  of  the  plaintiffii. 
Replication  to  the  latter  plea,  that  the 
plaintifis,    before   their   bankruptcy. 


were  indebted  to  D.  &  Co.,  and  by 
an  order  indorsed  on  the  charter  par- 
ty, requested  the  defendants  to  pay 
D.  k  Co.  all  sums  which  should  be- 
come due  on  the  charter  party;  that 
the  charter  party,  with  the  order  in- 
dorsed, was  delivered  to  D.  &  Co. : 
and  that  the  defendant  had  notice  of 
the  order.     The  rejoinder  traversed 
the  notice.      It  appeared   that   the 
plaintiffs  having  offered  their  ship  to 
the  defendants  on  charter,  at  16«.  per 
ton  per  month,  the  latter  objected  on 
the  ground  that  the  ship  was  too 
large.     Whereupon  the  plaintiffs  of- 
fered to  take  half  the  ship,   on  ad- 
venture, in  partnership  with  the  de- 
fendants.   It  was  thereupon  arranged 
that  a  charter  party,  in   the  uusual 
form,    should    be   executed    by  the 
plainti£b  and  defendants,  and  that  an 
agreement  as  to  the  adventure  should 
be  signed  by  A.,  the  plaintiffs*  clerk, 
as  their  agent,  and  a  memorandum 
of  guarantee  should  be  signed  by  the 
plamtiffs.   The  agreement  stated,  that 
the  trading,  cargo,  d^c,  should  be  upon 
the  joint  account  and  risk  of  the  de- 
fendants and  A. ;  and  that,  after  pay- 
ment or  deduction  of  the  freight,  the 
profit  or  loss  should  be  borne,  and 
received  or  paid,  by  the  parties  in 
equal  moieties,      llie  plaintiff,  by 
their   memorandum,    guaranteed  A. 
from  all  losses  and  expenses  happen- 
ing in  the  course  of  such  trading. 
The  plaintiffs,  being  indebted  to  D.  & 
Co.  in  a  large  sum  of  money,  subse- 
quently deposited  the  charter  party 
with  them  as  a  security,  with  an  in- 
dorsement upon  it,  directed  to  the 
defendants,  requiring  them  to  pay  the 
amoimt  due  to  D.  &  Co.  Notice  of  this 
was  afterwards  given  to  the  defend- 
ants.    The  plaintiffs  subsequently  be- 
came bankrupts,  and  assignees  were 
appointed.     The  present  action  was 
brought  by  D.  <fe  Co.,  in  the  names 
of  the  bankrupts,  to  recover  the  freight 
due  under  the  charter  party. 
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Eddy  first,  that  upon  the  true  con- 
struction of  the  documents,  the  de- 
fendants were  bound,  in  the  first  in- 
stance, to, pay  the  freight  to  the  plain- 
tiffs; and  that,  on  the  final  settlement 
of  accounts,  the  profit  or  loss  was  to 
be  borne  by  the  parties,  in  equal  pro- 
portions. 

Secondly,  that  the  transaction 
amounted  to  an  absolute  assignment 
to  D.  &  Co.  of  the  plaintifib*  interest 
in  the  freight,  so  as  to  prevent  it 
vesting  in  their  assignees,  and  that 
the  plaintiffs  were  entitled  to  recover 
aa  trustees  for  D.  k  Co.  Boyd  v. 
Mcmglea,  387 

GRANT. 

See  Evidence,  (8). 
Pleading,  (4). 
Way,  (Grant  op). 

GUARDIANS  OF  THE  POOR 

LtabUUj/  on  Building  Contrad. 

By  agreement  under  seal,  between 
the  plaintiff  of  the  one  part,  and  the 
defendants,  guardians  of  the  poor,  of 
the  other  part,  after  reciting  (inter 
alia)  that  the  plaintiff  had  proposed  to 
contract  to  erect  the  workhouse  at  B., 
and  perform  all  the  works  particular- 
ised in  a  specification  prepared  by  S. 
k  M.  (the  architects),  for  5500Z.,  the 
plaintiff,  in  consideration  of  the  pay- 
ments to  be  made  to  him,  agreed  with 
thedefendants  that  hewoidd,  ina  work- 
manlike manner,  do  all  thewoxks  men- 
tioned in  the  specification,  at  the  times 
therein  mentioned,  and  would  com- 
pletely finish  the  whole  by  the  24th  of 
June,  1840.  That,  if  the  architects 
should  think  proper  to  make  any  al- 
terations or  additions  in  the  progress 
of  the  works,  they  should  give  to  the 
plaintiff  written  instructions  for  the 
same,  signed  by  them,  and  the  plaintiff 
should  not  be  considered  as  having  au- 
thority to  do  such  additional  works 
without    such    written    instructions. 


And,  in  consideration  of  the  praouaea^ 
the  defendants  agreed  with  the  plain- 
tiff  that  they  would  pay  him  5500Ly 
at  the  rate  of  151,  per  cent,  on  the 
amount  of  the  work  done,  and  the  re- 
maining 2bL  per  cent  witiiin  thirty 
da3rs  from  the  full  completion  of  the 
contract:  provided,  that  the  plaintiff 
should  not  be  entitled  to  receive  any 
payment  until  the  works  on  which 
such  payments  were  made  to  depend 
should  have  been  completed,  to  the 
satis&ction    of   the  architects,   who 
should  examine  and  make  a  valuation 
of  the  amotmt  so  completed,  from  time 
to  time,  and  certify  the  same  to  the 
defendants;  after  which  the  plaintiff 
should  be  entitled  to  receive  from  the 
defendants  the  amount  of  payment^  at 
the  rate  aforesaid,  which  should  be 
then  due  in  respect  of  the  work  so 
certified  to  be  completed.     And  the 
plaintiff  thereby  bound  himself,  thai^ 
if  he  should  fail  in  the  completion  of  all 
the  works  by  the  24th  of  June,  1840, 
(unless  hindered  by  fire,  or  other  cause 
satisfactory  to  the  architect8),he  would 
pay  to  the  defendants  10/.  per  weel^ 
by  way  of  liquidated  damages^  so  long 
as  the  works  should  remain  incom- 
plete.    The  declaration,  after  setting 
out  the  deed,  averred,  that  the  plain- 
tiff duly  and  to  the  satisfisu^on  of  the 
architects,  executed  all  the  works  con- 
tracted to  be  done  for  the  5500/. ;  and 
that,  during  the  progress  of  the  worki^ 
the  architects  required  and  authorised 
him  to  make  oertfdn  additions  thereto, 
''  to  wit,  by  and  by  means  of  certain 
written  instructions,  to  wit,  signed  by 
the  architects,  confirmatory  of,  and  ra- 
tifying and  establishing,  the  said  re- 
quisition and  authority  so  g^ven  by 
him  to  the  said  plaintiff."     That  the 
plaintiff,  duly  and  to  the  satisfaction 
of  the  architects,  executed  all  the  ad- 
ditional works  so  required  by  them, 
and  that  they  duly  made  a  valuation 
thereof,  and  certified  the  same  to  the 
defendants.      The    declaration    then 
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stated,  tliftt  more  than  thirty  days  bad 
elapsed  since  the  due  completion  of  all 
the  works;  and  that  the  defendants 
had  taken  possession  of  and  accepted 
all  the  works  as  and  for  work  done 
imder  and  in  pursuance  of  the  agree^ 
ment,  and  alleged,  as  a  breach,  the 
non-payment,  as  well  of  the  5500L  as 
also  of  the  sum  due  for  additions. 
The  defendants  traversed  the  aver- 
ments in  the  declaration   by  pleas, 
some  of  which  related  to  the  original 
and  some  to  the  additional  works. 
There  were  also  pleas  of  payment  of 
550(H.,  after  breach  and  before  breach ; 
which  pleas  were  traversed  by  the  re- 
plication.    The  cause  was  referred  to 
an   arbitrator,   who  found  that  the 
plaintiff  proceeded    to   execute  the 
works,  and  that  while  they  were  in 
progress  the  architects  required  him 
to  execute  additional  works ;  that  the 
whole  of  the  works,  original  and  addi- 
tional, were  completed  in  a  workman- 
like manner,  and  to  the  satisfaction  of 
the  architects;  but  that,  by  reason  of 
the  additions,  the  final  completion  of 
the  work  was  necessarily  delayed  till 
December,  1840,  at  which  time  the 
defendants    took    possession  of  the 
whole.     During  the  progress  of  the 
works,  the  architects,  from  time  to 
time,  delivered  to  the  plaintiff  certifi- 
cates, in  the  form  of  letters,  signed  by 
them  and  addressed  to  the  clerk  of 
the  board  of  guardians,  stating  that 
the  board  might  safely  advance  — I. 
to  the  plaintiff,  on  account  of  works 
executed.     Certificates  in  this  form, 
to  the  amount  of  5000^,  were  given; 
but,  in  ftxct,  pajrments  were  made  by 
the  defendants  to  the  amount  of  6300^. 
These  payments  were  made  generally 
in  respect  of  the  work  actually  done, 
without  distinguishing  the  one  de- 
scription from  the  other.    No  written 
directions  were  given  by  the  architects 
for  the  additional  works,  except  that 
letters  were  in  evidence,  signed,  some 
by  S.  and  others  by  M.^  in  which  allu- 


sion was  incidentally  made  to  some  of 
the  additional  works  in  progress,  and 
containing  suggestions  as  to  the  mode 
of  executing  them;  and  save  also  that, 
long  after  the  works  were  complete, 
the  architects,  on  the  application  of 
the  plaintifi^  made  a  valuation  of  the 
additional  works,  which  they  estimated 
at  3133^  and  signed  a  paper,  stating 
that  to  be  the  amount  of  tJieir  va- 
luation. 

Held,  first,  that  the  deed,  in  requir- 
ing written  directions,  meant  written 
directions  before  the  additiarud  work 
shouid  he  done,  in  which  sense  the  aver- 
ment in  the  declaration  was  to  be  un- 
derstood, and  that  the  certificates,  let- 
ters, and  final  valuation  of  the  ar- 
chitects did  not  amount  to  such  direc- 
tions. 

Secondly,  that  the  payments  made 
on  the  certificates  of  the  architects 
were  to  be  treated  as  sums  paid  on  ac- 
count of  whatever  the  plaintiff  might 
eventually  be  entitled  to  recover;  and 
the  want  of  written  directions  being 
an  answer  to  any  claim  in  respect  of 
the  additional  works,  the  plaintiff 
could  not  apply  any  part  of  the  6300^. 
in  satis&ction  of  them. 

Thirdly,  that,  although  the  defend- 
ants had  accepted  the  additional  works, 
the  plaintiff  was  not  entitled  to  be  paid 
on  a  quantum  meruit,  for  the  defend- 
ants, being  a  corporation,  were  inca- 
pable of  making  a  new  parol  contract 
of  that  description. 

Fourthly,  that  the  time  of  the  com- 
pletion of  the  works  was  not  an  es- 
sential part  of  the  contract 

Lastly,  that  a  plea,  alleging  that  the 
defendants  did  not  acquiesce  in  the 
additional  works  as  and  for  additional 
works  executed  by  the  plaintiff  under 
the  agreement,  nor  did  the  architects 
"  adopt,  ratify,  or  confirm  the  same," 
was  bad  as  a  double  traverse  of  imma- 
terial averments. 

Semhle,  that  no  valuation  or  certifi- 
cate of  the  contract  works  was  requi- 
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INFANT. 


Bite  after  iheir  final  completion. 
Lamprell  v.  The  Chuvrdiana  of  the 
Poor  of  the  BUleriocvy  Unions  in  the 
CownJty  of  EaaeXf  283 

GUARANTEE. 

Condderaiion, 

A  declaration  stated,  that  A.  being 
indebted  to  the  plaintiffs  in  the  sum 
of  7093/.,  and  being  miable  to  pay  the 
amount,  requested  tiie  plaintifib  to  ac- 
cept a  composition  of  10«.  in  the 
pound  on  their  debt,  and  to  give  time 
for  the  payment  thereof,  to  which  the 
plaintiffs  agreed  upon  having  the  same 
guaranteed  to  them;  and  ti^t  there- 
upon the  defendant  addressed  a  gua- 
rantee to  the  plainti£&,  to  the  follow- 
ing effect : — "  At  the  request  of  A., 
and  in  consideration  of  your  agreeing 
to  take  10«.  in  the  pound  for  your 
claim  on  them,  amounting  to  7093/., 
and  giving  them  five  years  to  pay  off 
the  sum  of  3646/.,  being  one-half  of 
the  said  debt,  or  at  the  rate  of  10«.  in 
the  pound  for  the  whole,  with  interest 
on  the  said  simi  of  3546/.,  at  the  rate 
of  5/.  per  cent,  per  annum,  payable 
half-yearly,  the  said  sum  of  3546/.  to 
be  paid  by  the  instalments  and  in  the 
manner  mentioned  or  to  be  mentioned 
in  your  agreement  with  A.,  I  hereby 
guarantee,  to  the  extent  of  500/.,  the 
payment  by  A.  of  the  sum  of  3546/., 
with  interest,  as  mentioned  in  the  said 
agreement;"  that  the  plaintiffs  and  A. 
subsequently  entered  into  a  written 
agreement,  by  which  the  plaintiff 
agreed  to  accept  of  A.  the  composition 
of  10«.  in  the  pound,  to  be  paid  by 
stipulated  instalments,  on  several  spe- 
cified days,  extending  over  a  space  of 
five  years,  in  consideration  of  having 
the  payment  of  the  instalments  gua- 
ranteed by  the  persons  named  in  the 
schedule,  and  in  which  the  defendant's 
name  appeared  as  guaranteeing  to  the 
extent  of  500/.  The  agreement  then 
contained  a  proviso,  rendering  the 


agreement  void,  and  enabliag  the 
plaintiffs  to  recover  the  whole  of  the 
original  debt,  in  case  A.  should,  make 
de£ftult  in  payment  of  any  instalments 
on  the  stipulated  days,  or  should  oom- 
mit  any  act  of  bankruptcy  on  which  a 
fiat  should  issue.  The  dedaradon 
then  averred,  that  one  instalment  be- 
came due,  that  default  was  made  in 
payment  thereof  by  A.,  that  the  plain- 
ti&  applied  to  the  defendant,  bat  that 
he  had  not  guaranteed  the  said  instal- 
ment, and  that  the  same  remained  un- 
paid: — Hdd  bad  on  general  demuiTer, 
on  the  ground  that,  upon  the  true  con- 
struction of  the  guarantee,  the  consi- 
deration of  the  defendant's  promiae 
was,  that  there  should  be  an  agreem^it 
between  the  plaintifis  and  A.,  and  that 
the  agreement  entered  into  by  them 
did  not  comply  with  the  terms  of  ^ 
guarantee.     Clarke  v.  Grten^         619 

HABEAS  CORPUS. 
See  Keeper  of  Queen's  Pbisok. 


HUSBAND  AND  WIFK 

See  Bakkinq  Copartnebship,  (2),  2. 
Lunacy. 

Parties  to  Action,  (1). 
Pleading,  II.  (2). 
Promissobt  Note,  (3). 

HYPOTHECATION. 
See  Bottomrt. 

INCORPOREAL  HEREDITA- 
MENT. 

See  Use  and  Occupation. 

INDUCEMENT. 

See  Pleading,  I.  (3). 

INFANT. 

Repudiation  of  Contra^. 

Debt  for  calls  on  ndlway  shares. 
Plea,  that  the  defendant  beoone  the 
holder  of  the  shares  by  reason  of  his 


INSURANCE. 


INTERPLEADER.        889 


having  oontTBCted  and  sabacribed  for 
them,  and  not  otherwise;  and  that,  at 
the  time  of  his  bo  contracting  and  sab- 
scribing,  and  also  at  the  time  of  mak- 
ing the  calls,  he  was  an  infimt;  that, 
while  he  was  an  infant,  he  repudiated 
the  contract  and  snbscriplion,  and 

gave  notice  to  the  plaintiffs  that  he 
eld  the  shares  at  their  disposal: — 
Hdd,  a  good  prim&  fiusie  bar;  and 
that,  if  the  defendant,  after  he  b^»me 
of  age,  disaffirmed  his  repudiation,  or 
if  he  became  liable  by  enjoyment  of 
the  profits,  those  &cts  should  be  re- 
replied.  The  Newry  and  BnniMUm 
BaiUway  Co,  y.  Cwfrhty  565 

INFORMATION. 

Sm  Bricks. 

PLEADINa,  I.  (6). 

Stamp. 
INSURANCE  (FIRE). 

Assumpsit  on  a  policy  of  insurance 
effected  by  the  plaintifi&,  who  were  yar- 
nish  makers,  with  the  Norwich  Union 
Fire  Insurance  Society.  The  declara- 
tion stated  the  insurance  to  be  100/. 
on  the  stock  in  trade  in  the  oil  store 
room  marked  No.  7  (and  which  room 
was  warranted  as  having  no  manufac- 
turing process  carried  on  therein),  and 
50/.  on  the  stock  in  trade  in  the  open 
part  of  the  yard ;  subject  to  a  condition, 
that  if  any  alteration  was  made  to  any 
building  insured,  by  which  the  risk  of 
fire  to  the  building  or  any  insured  pro- 
perty was  increased,  such  alteration 
must  be  inmiediately  notified  to  the  so- 
ciety, in  order  to  its  being  allowed  by 
indorsement  on  the  policy,  otherwise 
the  policy  would  be  void.  The  declar- 
ation then  averred,  that  certain  stock 
in  trade  in  the  open  yard  was  destroyed 
by  fire,  and  that  the  defendants  waived 
the  warranty  of  the  oil  store  room  No. 
7  having  no  manufiEtcturing  process 
carried  on  therein,  and  permitted  the 

yOL.  IIL 


plaintiffs  to  carry  on  the  manufactoring 
process  of  boiling  varnish;  and  that, 
after  the  waiver,  certidn  stock  in  the 
oil  store  room  was  destroyed  by  fire. 
Fleas,  first,  that  an  alteration  was  made 
in  ^e  oil  store  room,  by  which  altera- 
tion the  risk  of  fire  to  the  room  and 
stock  in  trade  therein  was  increased ; 
and  that  the  alteration  was  not  notified 
to  the  society.  Secondly,  that  the  plain- 
tifli  erected  ^e  two  boilers  in  the  policy 
mentioned  as  placed  outward  of  the  oil 
store  room  No.  7  inside  that  room,  and 
used  the  same  therein,  by  which  the 
risk  of  fire  to  the  room  and  stock  in 
trade  insured  therein,  and  also  to  the 
stock  in  trade  in  the  open  yard,  was  in- 
creased ;  and  that  the  increase  of  risk 
was  not  notified  to  the  society.  Thirdly, 
that  the  plaintiffii  carried  on  in  the  oil 
store  room  No.  7  the  hazardous  trade 
of  a  varnish  maker,  whereby  the  risk 
of  fire  to  the  room  and  the  stock  in 
trade  was  increased;  and  that  the  in- 
crease of  risk  was  not  notified  to  the 
society.  Replications  de  injurift.  With 
respect  to  the  first  issue,  the  judge  di- 
rected the  jury  to  consider  whether  the 
alteration  increased  the  risk  of  fire  in 
the  room  No.  7 : — Hdd,A  misdirection ; 
the  question  being,  whether  the  use  of 
the  boilers  in  the  ordinary  way  as 
boilers,  and  not  for  boiling  varnish, 
would  have  increased  the  risk. 

JSemble,  that  the  second  plea  was  bad 
for  want  of  an  averment  of  the  perpe- 
tual use  of  the  boilers;  also  that  the 
third  plea  was  bad,  inasmuch  as  the 
declaration  alleged  a  waiver  of  the  war- 
ranty of  the  oil  store  room  having 
no  manufacturing  process  carried  on 
therein.     Baurrett  v.  Jermf/y  535 

INTEREST. 
See  Pleading,  II.  1. 

INTERPLEADER. 
See  Evidence,  (2). 
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JOINT-STOCK  COMPANY. 

See  Audita  Querela. 

Banking  Copartnebship. 
Promissory  Note,  (2). 

(1).  EocecuUon  on  JtidgmerU  against 
Campa^y. 

The  68th  section  of  the  7  iSr  8  Vict, 
c.  110,  by  which  execution  on  a  judg- 
ment against  a  Joint-stock  Company 
may,  by  leaye  of  the  Court,  issue  against 
a  shareholder  without  a  scire  facias,  ap- 
plies not  only  to  proceedings  by  share- 
holders, but  also  to  proceedings  by 
other  creditors.  But  in  order  to  obtain 
such  leave,  the  creditor  must,  under  the 
66th  section,  use  due  diligence  to  ob- 
tain satisfieu^tion  from  the  assets  of  the 
Company.  Therefore,  where  the  affairs 
of  a  Company  are  being  wound  up  un- 
der the  1 1  &  12  Vict.  c.  45,  the  creditor 
must  in  the  first  instance  prove  his  debt 
before  the  Master.  Thompson  v.  The 
Univeraal  Salvage  Company  y         310 

(2).  Plea  in  AbaiemerU  to  Scire  Facias 
against  a  Member. 

It  is  not  a  good  plea  in  abatement 
to  a  declaration  in  scire  facias  against  a 
member  of  a  Joint-stock  Banking  Com- 
pany, on  a  judgment  obtained  against 
the  public  officer  of  such  Company,  un- 
der the  7  Gko.  4,  c.  46,  that  a  concurrent 
writ  of  scire  facias  has  been  sued  out 
on  the  same  judgment  against  another 
member  of  the  Company.  Ntmn  v. 
Lofiier,  471 

JUDGMENT. 

See  Pleading,  III.  7. 

JURAT. 
See  Affidavit,  (1). 

KEEPER  OF  QUEEN'S  PRISON. 

Trespass  for  assaulting  the  plaintiff, 
and  compellinghim  to  go  to  the  Arches 
Court.  Plea,  that  the  defendant  was 
keeper  of  the  Queen*s  Prison,  and  the 


plaintiff  a  prisoner  there;  that  a  writ 
of  habeas  corpus  issued,  commanding 
the  defendant  to  have  the  body  of  the 
plaintiff  at  the  Arches  Court;  that  the 
plaintiff  refused  to  go ;  wherefore  the 
defendant  compelled  him,  ke.  Repli- 
cation, that  the  writ  issued  at  the  in- 
stance of  the  plaintiff  and  no  other 
person,  as  the  defendant  well  knew,  and 
that  l^e  plaintiff  gave  notice  to  the  de- 
fendant not  to  execute  it.  Rejoinder, 
that  the  defendant  did  not  know  that 
the  writ  issued  at  the  instance  of  the 
plaintiff  and  no  other  person.  Issue 
thereon : — Held,ihaX,  this  issue  was  not 
supported  by  evidence,  that  the  plain- 
tiff's agent  informed  a  person  who  was 
clerk  of  the  papers  and  deputy  keeper 
of  the  prison,  that  the  writ  was  issued 
by  the  plaintiff,  and  that  he  was  not  to 
be  taken  before  the  Court  of  Arches, 
the  writ  itself  not  containing  on  the  fiBboe 
of  it  the  name  of  the  party  at  whose 
instance  it  was  sued  out.  Herring  v. 
Hvdson  and  Evison,  107 

LANDLORD  AND  TENANT. 

See  Covenant,  (1),  (2). 
Trespass. 

(1).  Right  of  Under4enant  to  Sei-^ 
Bent  distrained /or  bffsiiperior  Lctnd- 
lord. 

In  1840,  A.,  being  lessee  of  a  ware- 
house and  cellar  under  a  demise  from 
B.,  and  also  lessee  under  C.  of  other 
adjoining  property,  comprising  (inter 
alia)  a  vault,  D.  became  tenant  from 
year  to  year  to  A.  of  the  warehouse, 
and  cellar,  and  vault,  at  an  annual 
rent  of  185^.,  made  up  of  140/.  for  the 
warehouse  and  cellar,  and  45/.  for  the 
vault.  On  the  27th  of  October,  1 845, 
A.  became  bankrupt,  92/.  lOs.  bang 
at  that  time  due  as  rent  from  D.  to 
the  bankrupt.  The  assignees,  upon 
being  appointed,  elected  to  take  the 
property  held  under  B. ;  and  on  the 
26th  of  February,  1846,  elected  not 
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to  take  the  property  held  under  C. 
At  ChriBtmaSy  1845,  rent  to  the 
amount  of  114^  7«.  6d,  became  due 
from  A.  to  C,  for  which  amount,  on 
the  19th  of  February,  1846,  C.  dis- 
trained upon  the  goods  in  the  vault 
held  by  D.,  who,  to  relieve  himself 
of  that  distress,  paid  that  sum  to  C. 
An  action  having  subsequently  been 
brought  by  the  assignees  of  A.  against 
D.  to  recover  the  above  sum  of  92/.  lOs. 
and  351.  for  a  quarterns  rent  due  at 
Christmas  for  the  warehouse  and  cel- 
lar:— Held,  that  D.  was  not  entitled 
to  set  off  the  sum  so  paid  by  him  to 
C.  Held,  also,  that  the  plaintiffs 
could  well  sue  for  the  quarterns  rent 
due  since  the  bankruptcy,  in  their  re- 
presentative character  as  assignees. 
Graham  v.  AUaopp,  186 

(2).  Tenancy  and  Right  of  Distress  as 
between  Mortgagor  and  Mortgagee. 

A  mortgage-deed,  executed  by  the 
mortgagor  only,  contained  a  clause 
whereby  "for  the  more  effectual  re- 
covery of  the  interest,  the  mortgagor 
did  attorn  and  become  tenant  to  the 
mortgagee  of  the  premises,  at  the  year- 
ly rent  of  40/.,  to  be  paid  half-yearly, 
80  long  as  the  principal  sum  remained 
secured."  The  mortgagor  continued 
in  possession,  and  made  several  of 
these  half-yearly  payments  : — Hdd, 
that  the  subsequent  occupation,  con- 
nected with  the  covenant,  created  the 
relation  of  landlord  and  tenant,  and 
that  the  mortgagee  might  distrain  for 
a  half-yearly  payment  in  arrear.  West 
y.FrUche,  216 

(3).  When  Trespass  not  moMUaindbU  by 

Tenant 

Where  the  interest  of  a  tenant  is 
determined  by  the  death  of  a  tenant 
for  life  under  whom  he  holds,  the  pos- 
session ceases  with  the  interest,  and 
he  cannot  maintain  trespass  unless  he 
does  some  act  indicating  an  intention 


to  continue  the  possession.  Brown 
V.  NoUey,  219 

LANDS  CLAUSES  CONSOLIDA- 
TION ACT,  8  &  9  VICT,  c.  18. 

See  Arbitration,  (3). 
Copyhold. 

LEASE. 
See  Covenant. 

LEGACY  DUTY. 

Gift  by  WiU  within  the  8  <k  9  VicL 

c.  76. 

A.,  by  deed  dated  in  1802,  con- 
veyed certain  lands  to  trustees,  to  the 
uuse  of  himself  for  life,  remainder  to 
B.  his  son  for  life,  remainder  to  the 
defendant  his  grandson  for  life,  with 
remainders  over.  The  deed  provided, 
that  it  should  be  lawful  for  the  de- 
fendant and  the  survivor  of  A.  and  B. 
to  declare  any  new  uses  of  the  lands. 

A.  died  in  June,  1822,  and  by  inden- 
ture of  appointment  of  October,  1822, 

B.  and  the  defendant  declared  that  it 
should  be  lawful  for  B.  by  deed  or  will 
to  charge  the  lands  with  the  payment 
of  any  sum  not  exceeding  47,000/.  In 
1823,  B.  by  his  will  charged  the  lands 
with  payment  to  his  executors  of 
47,000/.,  to  be  applied  in  payment  of 
his  debts,  &c,  and  the  residue  in  trust 
for  the  defendant.  B.  died  in  1842, 
and  in  1847  his  executors  raised 
11,259/.  11*.  8rf.,  part  of  the  47,000/. 
and  paid  it  to  the  defendant,  the  debts 
having  been  previously  paid : — Held, 
that  this  was  a  gift  by  will,  within  the 
8  <fe  9  Vict.  c.  76,  although  it  operated 
originally  by  virtue  of  a  power;  and 
that  legacy  duty  was  chargeable  on 
the  sum  of  11,259/.  11*.  8^.,  it  not 
having  been  paid  to  the  defendant  un- 
til after  that  Act  came  into  operation, 
notwithstanding  the  testator  died  be- 
fore.    Attorney-General  v.  Hertford, 
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LUNACY. 


MISJOINDER  OF  COUNTS. 


LIBEL. 
See  Evidence,  (3). 

LIEN. 

(1).  Of  AWymty  on  Deed. 

An  attomej  has  no  lien  on  the  pri- 
vate deed  of  one  partner  in  respect  of 
business  done  for  the  firm.  Turner 
V.  Deane,  836 

(2).  OfAUcmey  on  Money, 
An  attomej  has  no  lien  on  his  cli- 
ent's money  in  hb  hands,  beyond  the 
amount  in  which  the  latter  is  indebt- 
ed to  him.     Miller  v.  AOeCy  799 

LIGHT. 
See  Ancient  Light. 

LITERARY  SOCIETY. 
See  Rates. 

LUNACY. 

Order  of  Certifioale  under  8  <£r  9  Vid. 

c.  100. 

Trespass  for  assaulting,  kc,  and 
carrying  away  K,  then  and  still  being 
the  wife  of  plainti£^  and  detaining  her 
against  his  will,  &c.,  whereby  plaintiff 
lost  her  society,  &c.  Flea,  under  8  & 
9  Vict  c.  100,  that  defendant  was  a 
proprietor  of  a  house  duly  licenced 
under  that  Act,  and  that  he  received 
an  order  in  pursuance  of  that  Act,  for 
the  reception  of  the  said  E,  as  a  lu- 
natic, (the  order,  which  was  set  out  in 
the  plea,  described  the  patient  as  E. 
D.,  a  person  of  insane  mind);  that 
the  order  was  accompanied  by  two 
medical  certificates,  stating  the  said 
E.  D.  to  be  a  person  of  imsound  mind; 
that  defendant,  then,  as  such  proprie- 
tor, took  charge  of  and  received  into 
the  house  the  said  E.,  "then  being 
the  patient  then  named  in  the  said 
order  and  certificate,"  and  detained 
her  until  her  escape  from  the  asylum, 
and  from  the  detention  and  custody 
of  the  defendant;  and  that  defendant, 
within  fourteen  da3r8  after  her  escape, 
gently  laid  his  hands  upon  her,  and 


retook  her,  and  carried  her  away  to 
the  said  house,  and  there  detaui«d 
her,  as  he  lawfully  might,  which  ara 
the  said  trespasses,  &c. : — Heldy  that 
the  order  and  certificate  affofded  a 
grood  justification  to  the  defendant, 
although  the  person  named  in  theni 
was,  in  fsict,  not  insane,     ffeldy  abo, 
on  special  demurrer,  that  the  plea 
sufficiently  identified  the  person  named 
in  the  certificate  to  be  the  plaintiflTa 
wife;  and  that  it  was  consistent  with 
the  plea  that  the  E.  D.  therdn  men- 
tioned was  the  wile  of  the  plaintifil 
Held,  also,  that  the  words  in  the  de- 
claration, that  the  said  K  was  taken 
away  from  the  plaintiff,  and  againat 
his  consent,  were  suiplusi^ ;  and  that 
the  plea  aJbrded  a  suffident  primi 
&cie  justification.      Semble,  that,  in 
such  case,  where  the  wife  is  really  not 
insane,  the  husband's  remedy  is  by  ha- 
beas corpus,  or  by  application  to  the 
commissioners.     Norrie  v.  Seedy   782 

MALICIOUS  TRESPASS  ACT,  7 

k  8  GEO.  4,  c  30. 

See  Notice  op  Actiok,(2), 

Evidence,  (6),  (7). 

MINK 
See  Coal-Mike. 

MISJOINDER  OF  COUNTa 

Where  a  cotmt  for  work  done  and 
money  paid  for  a  testator,  was  joined 
with  a  count  for  work  done  for,  and 
money  due  on  an  account  stated  with, 
the  defendants,  as  executors,  and  the 
jury  found  for  the  plaintiff  with  ge- 
neral damages,  the  Court  arrested  the 
judgment  Such  objection  might  have 
been  cured  by  a  verdict  for  the  de- 
fendant on,  or  a  nolle  prosequi  enter- 
ed as  to,  the  second  count 

Where  general  damages  are  found 
on  a  declaration  consisting  of  sevenJ 
counts,  which  are  good,  but  cannot 
be  joined,  the  proper  course  is  to  ar- 
rest the  judgment;  where  some  of  the 
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countB  are  good  and  others  bad,  a  re- 
nire  de  novo  issues;  but  in  the  case  of 
a  single  count  containing  good  and 
bad  causes  of  action,  the  Court  will 
neither  arrest  the  judgment  nor  grant 
a  venire  de  novo,  inasmuch  as  it  will 
be  intended  that  the  damages  were 
given  in  respect  of  the  good  causes  of 
action  onlj.  KUchenman  v.  Skeel,  49 

MODUS. 

See  Tithe. 

MONEY  HAD  AND  RECEIVED. 
Resdasion  of  CoTdrtuA. 

M.  k.  Co.,  merchants  in  London, 
consigned  to  A.  &  Co.,  at  Bombay, 
certain  cottons  for  sale,  with  directions 
to  hold  them  until  a  favourable  oppor- 
tunity for  sale]  and,  after  the  sale,  to 
hold  the  money  until  a  favourable  op- 
portunity of  remittance,  and  then  to 
remit  the  proceeds  by  bills.  Subse- 
quently, M.  &  Co.  applied  to  E.  &  Co. 
for  an  advance  upon  the  consignment, 
which  the  latter  having  made,  it  was 
agreed  that  the  cottons  should  be  as- 
signed to  E.  &  Co.,  and  that  M.  k  Co. 
should  pay  over  the  proceeds  to  them. 
A.  k  Co.  having  sold  the  cottons,  and 
received  the  proceeds  in  rupees,  wrote 
to  M.  <fe  Co.  that  they  had  remitted 
to  A.,  a  partner  of  their  firm  in  Lon- 
don, two  bills  for  700/.  to  "  cover  E. 
k  Co.*s  68H.;'*  E.  k  Co.  not  being  able 
to  obtain  the  bills,  or  the  proceeds  of 
the  consignment,  sued  A.  for  money 
had  and  received  to  their  use : — Udd^ 
that  the  action  would  not  lie;  for, 
there  having  been  no  countermand  of 
the  original  directions,  in  order  to  con- 
stitute a  title  to  recover  the  proceeds 
of  the  cotton  as  money  had  and  re- 
ceived, there  must  have  been,  on  the 
part  of  the  defendant,  not  merely  a 
non-performance  or  a  neglect  to  per- 
form the  contract,  but  something  equi- 
valent to  a  total  refusal,  which  would 
enable  the  plaintiff,  on  bis  part,  to  re- 
scind it. 


SetnMe,  that  it  was  no  objection  to 
that  form  of  action,  that  the  proceeds 
of  the  sale  were  not  received  in  money, 
but  in  rupees. 

Held  fdso,  that  a  notice  to  produce 
a  letter  at  the  Spring  Assizes,  1848, 
served  on  the  3rd  of  February,  1848,  on 
the  defendant  in  London,  his  firm  hav- 
ing no  place  of  business  there,  did  not 
entitle  the  plaintiff  to  give  secondary 
evidence  of  the  contents  of  the  letter. 
Ehrtnsperger  v.  Andenon,  148 

MONEY  PAID. 
See  BoKD,  (1). 

MORTGAGE. 

See  Landlord  and  Tenant,  (2). 
Statute  op  Limitations,  (2),  1. 

Recmweyofnce  to  Mortgager  vmder  the 
7  Geo.  2,  c.  20,  s,  1. 

The  7  Geo.  2,  c.  20,  s.  1 ,  which  enables 
a  mortgagor,  after  action  brought,  to 
obtain  a  reconveyance  of  the  property 
upon  payment  of  the  principal,  inter- 
est, and  costs  of  suit,  applies  only  to 
cases  in  which  the  mortgagee  is  not 
in  possession,  and  in  which  he  has  not 
attempted  to  exercise  the  right  of  sale. 
Therefore,  where  a  mortgagee,  in  pur- 
suance of  a  power  of  scJe,  attempted 
to  dispose  of  the  property,  but  with- 
out success,  the  Court  refused  to  com- 
pel him  to  re-convey  the  premises  and 
deliver  up  the  deeds,  except  on  pay- 
ment of  the  costs  of  the  abortive  at- 
tempt at  sale,  and  of  shewing  cause 
against  the  rule.    SuUon  v.  BawlingSt 
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NEWSPAPER. 

See  Recoonisance. 

NOTICE. 
See  Pleading,  III.  (7). 

NOTICE  OF  ACTION. 

(1).  Under  Famng  and  Lighting  Act, 
3  4r  4  Wm,  c.  90. 

Trespass  for  breaking  and  entering 
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a  close  and  taking  goods.  Flea,  not 
guilty  (by  statute).  The  action  was 
brought  against  the  defendants,  as  in- 
spectors under  the  Paving  and  Light- 
ing Act,  (3  &  4  WiU.  4,  c.  90,)  for 
seizing  goods  under  a  distress  for  rates 
assessed  on  the  plaintiff  and  A.  P. 
The  69  th  section  enacts,  that  no  ac- 
tion shall  be  commenced  for  anything 
done  in  pursuance  of  that  Act,  ''until 
twenty-one  da3rs*  notice  has  been  given 
thereof."  The  notice  was  sifinied  by  a 
person  describing  himself  as  attorney 
for  the  plaintiff  and  A.  P. ;  and,  after 
reciting  the  seizure  and  distress,  stated, 
that,  as  attorney  for  the  plaintiff  mid 
A.  P.,  he  gave  notice,  that,  after 
twenty-one  da3rs,  an  action  would  be 
commenced  for  the  recovery  of  da- 
mages for  such  illegal  seizure  and  dis- 
traint At  the  time  the  notice  was 
given,  A.  P.  was  dead: — Edd,  that 
tiie  notice  was  bad,  by  reason  of  its 
including  the  name  of  a  person  who 
was  dead;  also,  that  the  3  &  4  Will. 
4,  c.  90,  was  a  public  Act,  and  conse- 
quently the  want  of  notice  need  not 
be  specially  pleaded. 

Whether  the  notice  was  bad  for 
omitting  to  state  that  the  plaintiff 
also  claimed  compensation  for  break- 
ing the  close,  qtUEre,  Pilkington  v. 
BUey,  739 

(2).  Under  MaUcious  Trespass  Act,  7 
A  8  Geo.  4,  c.  30. 

A  person  who  causes  the  appre- 
hension of  another  for  a  malicious 
trespass  to  property,  of  which  the 
former  is  the  reversioner  only,  is  en- 
titled to  notice  of  action  under  the 
Malicious  Trespass  Act,  7  &  8  Geo.  4, 
c.  30,  if  he  causes  such  apprehension 
under  the  bond  fide  belief  that  he  is 
acting  in  pursuance  of  the  statute. 
Horn  V.  Thomborough,  846 

NOTICE  TO  PRODUCE. 
See  Monet  Had  and  Received. 


PARTICULARS  OF  DEMAND. 

See  Use  and  Occupatioit. 

EocplanruUion  of  AdmisaumB, 

The  plaintiff  is  not  precluded  from 
explaining  admissions  in  the  particii- 
la»  of  demand  of  payments  made  to 
him  by  the  defendant,  and  of  shewing 
on  what  account  such  payments  were 
made.  Thus,  in  an  action  for  use  and 
occupation  to  recover  42A  8«.  lOdL,  the 
balance  of  an  account  of  641. 0«.  lOdL, 
where  the  particulars  of  d^nand  con- 
tained an  admission,  ''on  account 
whereof  the  plaintiff  admits  she  has 
received  at  various  times  sums  of 
money,  amounting  in  the  whole  to 
2\l  12«.,'*  and  the  plaintiff;  at  the 
trial,  proved  a  debt  to  the  amount  of 
14^.  ^.  6<^.,  it  was  held  that  the  plain- 
tiff might  explain  on  what  account 
the  2H.  1 2s.  has  been  paid ;  and  on  evi- 
dence given,  that  12/.  10«.  of  that  sum 
had  been  paid  for  a  debt  not  due  to 
the  plaintiff,  and  that  she  was  entitled  to 
recover  51.  Xs.  6^.,  being  the  difference 
between  the  amount  of  the  debt  proved 
and  that  part  of  the  payments  in  the 
particulars  of  demand  remaining  un- 
explained.    Mercy  v.  Galoiy  851 

PARTICULARS  OF  SET-OFF. 
See  Evidence,  (9). 

PARTIES  TO  ACTION. 
See  Bond,  (1). 

(1).  In  Assumpsit  and  Debt  far  Double 

Value. 

The  plaintiffs,  husband  and  wife, 
declared  in  assumpsit  for  the  use  and 
occupation  of  premises  demised  by 
them  to  the  ddfendant,  and  also  for 
double  rent,  under  the  1 1  Geo.  2,  a 
19,  for  not  giving  up  possession  of 
premises  held  by  defendant  ''as  tenant 
thereof  to  the  plaintiffs.**  The  de- 
fendant pleaded  non  assumpsit     The 


PARTIES  TO  ACfnON. 


PATENT. 


895 


plaintifEs  also  brought  an  action  of 
debt  for  double  value,  under  the  4 
Geo.  2,  c.  28,  the  declaration  in  which 
stated,  that  the  plainti£&  were  seised 
in  their  demesne  as  of  freehold,  in 
right  of  the  female  plaintiff  during  her 
life,  of  a  messuage  held  by  the  defend- 
ant as  tenant  to  the  plaintijffi  for  a  year 
certain,  the  reversion  thereof  belong- 
ing to  the  plaintiffs,  in  right  of  the 
female  plaintiff.  It  then  allied  a 
demand  and  refusal  to  give  up  pos- 
session. The  defendant  pleaded  nil 
debet  by  statute.  The  causes  having 
been  referred,  the  arbitrator  found  that 
the  defendant  became  tenant  to  the 
husband  of  the  premises,  and  occupied, 
as  tenant  to  him,  for  one  year.  The 
contract  for  this  tenancy  was  by  parol, 
and  was  made  expressly  with  the  hus- 
band alone,  in  his  own  right,  and  the 
wife  was  no  party  thereto  : — Held, 
that  the  wife  was  improperly  joined 
as  a  co-plaintiff,  both  in  the  action  of 
assumpsit  and  of  debt;  and  that,  as 
to  the  latter,  they  could  not  sue  as 
reversioners,  the  reversion  not  being 
in  the  two  plaintiffs,  but  in  the  hus- 
band alone;  neither  could  the  aver- 
ment of  the  tenancy,  nor  the  words 
"to  the  plaintiffs,"  be  rejected  from 
the  declaration.  Harcowrt  v.  Wymcm, 
Same  v.  Same,  817 

(2).  In  Caoenaml, 

Covenant  by  one  plaintiff,  on  a  deed 
executed  by  one  A.  A.  D.  of  the  first 
part,  the  plaintiff  of  the  second  part, 
and  the  defendants  of  the  third  part. 
The  deed,  after  reciting  that  A.  A.  D. 
had  agreed  to  purchase  certain  land 
of  the  plaintiff,  which  same  land 
A.  A.  D.  had  agreed  to  sell  to  the 
defendants,  stated  that  it  was  thereby 
covenanted  by  each  party  thereto,  that 
A.  A.  D.  should  sell,  and  the  defend- 
ants should  purchase,  the  said  land  at 
7385^.,  900Z.  to  be  paid  upon  the  exe- 
cution of  the  deed,  and  6435/.  on  the 
27th  of  November,  1851.     The  deed 


then  contained  the  following  cove- 
nant: — "And  the  said  R.  W.  and 
H.  W.  (the  defendants),  for  them- 
selves, their  heirs,  Ac,  hereby  cove- 
nant with  the  said  W.  T.  K.  (the 
plaintiff),  his  executors,  dbc,  and,  as 
a  separate  covenant,  with  the  said 
A.  A.  D.,  his  executors,  &c.,  that  they 
the  said  R.  W.  and  H.  W.,  their  heirs, 
&c.,  shall,  on  performance  of  the  cove- 
nant and  agreement  hereinbefore  con- 
tained on  the  part  of  the  said  A.  A.  D., 
pay  to  the  said  W.  T.  K.,  his  execu- 
tors, &c.,  or  to  the  said  A.  A.  D.,  his 
executors,  &c.,  in  case  the  said  W.  T. 
K.,  his  executors,  ifec,  shall  then  have 
been  paid  his  or  their  purchase-money, 
payable  &c.,  the  sum  of  6435/.,  being 
the  remainder  of  the  said  purchase- 
money,  on  or  before  the  27th  of  No- 
vember, 1851.  And  further,  that  the 
said  R.  W.  and  H.  W.,  their  heirs, 
&c.,  shall,  in  the  meantime,  and  until 
the  whole  of  the  said  sum  of  6435/. 
shall  be  paid  off,  pay  to  the  said  W. 
T.  K.,  his  executors,  d^c,  interest  on 
so  much  of  the  purchase-money  as  shall 
from  time  to  time  remain  unpaid,  at 
the  rate  of  51,  per  cent,  per  annum, 
from  the  date  of  these  presents,"  &c. : 
—Held,  that  W.  T.  K.,  the  plaintiff, 
might  properly  sue  alone  for  interest 
on  the  unpaid  portion  of  the  purchase- 
money,  the  covenant  being  several. 
KeiglUley  v.  Walaon,  716 

PATENT. 

Part  of  alleged  Invention  not  new, 

A  patent  granted  to  A.,  for  "  im- 
provements in  the  construction  of 
racks  and  pulleys  for  window  blinds 
and  other  usefhl  purposes,'*  besides 
claiming  a  mode  of  making  the  frames, 
by  constructing  them  in  a  particular 
manner  of  drawn  open  metal  tubes, 
claimed  a  mode  of  fixing  the  pulley  in 
the  frame,  by  turning  the  knob  of  the 
spindle  upon  which  the  pullev  revolved, 
and  thereby  of  screwing  a  piece  of  me- 
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tal,  made  to  slide  within  the  frame, 
tight  to  the  edge  of  the  frame;  by 
which  means  the  pulley  spindle  became 
firmly  fixed  to  tiie  frame.  By  a  pa- 
tent previously  granted  to  B.,  the  same 
object  was  effected  by  a  similar  me- 
thod, but  with  the  addition  merely  of 
a  piece  of  thin  metal,  called  an  escut- 
cheon,which  worked  outside  the  frame ; 
but  the  specification  stated,  that  the 
pulleys  might  be  made  without  the  es- 
cutcheon : — Hdd,  that  the  two  pataits 
were  substantially  the  same  as  to  one 
of  the  things  claimed,  and  therefore 
that  A.*s  patent  was  vend.  D6tb8  y. 
Pmn,  427 

PAVING  AND  LIGHTING 
ACT,  3  &  4  WILL.  4,  c.  90. 

See  Notice  of  Actiok,  (1). 

PAWNBROKER 
Sw  Wasrabty. 

PAYMENT. 

See  Evidence,  (10). 

Guardians  of  the  Poob. 

PAYMENT  INTO  COURT. 
See  Pleading,  III.  1,  2. 

PERPETUAL  CURATE. 
See  Statute  of  Frauds. 

PILOT. 

LiabiUty  qf  MaMer  qf  Vesad  na/viffctt- 
ing  U  as  Pilot. 

The  master  of  a  vessel,  navigating 
it  himself  as  pilot,  after  a  duly  licenced 
pilot  has  offered  himself,  is  not  liable 
to  the  penalty  imposed  by  the  70th 
section  of  the  6  Geo.  4,  c.  125  (the 
General  Pilot  Act),  although  he  is  lia- 
ble to  double  the  amount  of  the  pilot- 
age of  the  vessel,  within  the  58th  sec- 
tion.   £eilby  v.  Shepherd,  40 


PLEADING. 

See  Affidavit,  (3). 

Banking  Copabtnebship,  (1), 
(2),  3. 

BoTTOlfRY. 

Covenant,  (1). 

Guardians  of  the  Poor. 

Infant. 

Lunacy. 

Misjoinder  of  Counts. 

Practice,  (IV  (2). 

Promissory  Kotb,  (3). 

Railway  Company,  (1). 

Sheriff,  (1), 

YlCARAOB,  2. 

Watercourse. 
Way  (Grant  of). 

I.  Declaration. 

(1).  Deecriptiion  by  ImUaie. 

In  an  action  on  a  bill  of  exchange, 
the  defendant  was  described  in  tiie  de- 
claration simplj  as  "W.  D.  Hay:" — 
Held  bad  on  special  demurrer.  IfiSer 
V.  Jlay,  14 

(2).  Omission  of  Request  in  IndMtatitB 

CownL 


A  dedaxation  in  indebitatus 
sumpsit  stated,  that  the  defendant 
indebted  to  the  plaintiff  in  800£.,  for 
work,  labour,  &c  of  the  plaintiff  as 
an  attorney,  for  the  defendant,  and  at 
his  request  and  for  other  work,  &c.  of 
the  plaintiff  by  him  done  for  the  de- 
fendant, and  at  his  request^  and  for 
monies  paid  for  the  defendant  {^aihia 
requeaT  omitted),  and  for  monies  had 
and  received  for  the  use  of  tiie  plain- 
tiff, and  for  monies  found  to  be  due 
from  defendant  to  plaintiff  on  an  ac- 
count stated,  kc: — Hdd,  on  motion 
in  arrest  of  judgment,  that  the  declar- 
ation was  sufficient  aft^ verdict;  that 
it  contained  one  count  only,  and  that 
the  jury  were  to  be  presumed  to  have 
given  ^eir  verdict  on  that  part  of  it 
which  was  sufficient  M*€hregor  v. 
Gra/oeSy  34 
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(3).  Immaiertal  Jndttcemeni, 

A  declaration  stated  that  the  de- 
fendant was  employed  by  certain  com- 
missioners of  sewers  to  make  a  sewer 
in  a  public  highway,  and  that  he 
wrongfdlly  kept  and  continued  on  the 
highway  two  iron  gratings  lying  there- 
on, in  the  custody  and  care  o/thede- 
/endcmt,  for  forming  the  sewer,  with- 
out placing  any  light  or  signal  near 
them,  whereby  the  plaintiff  fell  over 
them  and  sustained  damage.  Not 
guilty  being  alone  pleaded, — ffdd, 
that  the  allegation  that  the  gratings 
were  in  the  care  and  custody  of  the 
defendant  was  immaterial  inducement, 
and  therefore  not  admitted  by  the 
plea.     Grew  y.  Hill,  801 

(4).  In  Fosseseory  Action. 

Declaration  in  case  stated,  that  T. 
was  possessed  of  one  undivided  moiety 
of  certain  waste  land,  as  tenant  in 
common  with  A.,  and  that  the  said  T. 
being  so  possessed,  on  &c.,  by  a  cer- 
tain indenture  made  between  him  and 
the  plaintiff,  granted  to  the  plaintiff 
liberty,  power,  and  authority  to  dig, 
work,  and  search  for  clay  in  all  the 
sud  undivided  moiety  of  the  grantor 
in  a  certain  parcel  of  the  waste  land, 
and  to  raise,  &c,,  and  make  merchant- 
able such  clay,  and  to  convert  the 
same  to  the  plfiantiff*s  use,  and  to  make 
pits  and  leats  within  the  said  undi- 
vided moiety,  as  the  plidntiff  should 
think  necessary  for  the  more  effectual 
exercise  of  the  liberties,  &c.  thereby 
granted:  to  hold  the  said  liberties,  &c, 
for  a  term  of  twenty-one  years  from 
September,  1833.  The  declaration 
then  contained  an  averment,  that,  at 
the  time  of  the  grant,  and  thence  con- 
tinually, there  were  within  the  parcel 
of  waste  land  so  described  in  the  grant, 
divers  clay  pits,  &c.,  and  certain  leats 
necessary  for  washing  and  making 
merchantable  the  said  clay;  that  whilst 
the  said  grant  was  in  full  force^  and 


after  the  plaintiff  had  so  become  enti- 
tled to  use,  exercise^  and  enjoy  the  li- 
berties, &c,  in  the  said  indenture  spe- 
cified, and  had  in  fact  begun  to  use, 
exercise,  and  enjoy,  and  was  actually 
using,  (be  the  same,  by  and  under  the 
grant,  by  and  with  the  assent  of  A., 
the  co-tenant  in  common,  the  defend- 
ant wrongfully  disturbed  the  plaintiff 
in  the  use,  ^.  of  the  said  liberties,  by 
destroying  certain  dams  lawfully  and 
necessarily  erected  on  the  said  parcel 
of  waste  land,  for  the  enjoyment  and 
working  by  the  plaintiff  of  the  said 
day  pits,  and  diverted  the  said  leats 
lawfully  and  necessarily  made  by  the 
plaintiff  in  and  about  his  clay  pits,  and 
in  and  about  the  washing  and  making 
merchantable  the  said  day: — Held,  on 
special  demurrer,  that  the  declaration 
was  good:  1st,  that,  as  the  action  was 
possessory  merely,  there  was  no  ne- 
cessity for  an  allegation  of  seisin  in 
fee;  2ndly,  that  although  the  plaintiff 
had  declared  upon  a  grant  by  deed, 
profert  was  not  necessary,  his  title  be- 
ing merely  inducement;  3rdly,  that 
the  breach  was  suffident ;  and  lastly, 
ihat  the  allegation  as  to  the  consent 
of  the  co-tenant  was  immaterial,  and 
might  be  rejected  as  surplusage. 
ThriscuU  v.  jSftxrtin,  454 

(5).  In  Action  for  CaUs  by  Raxkoay 
Company, 

A  declaration  for  calls  by  a  Railway 
Company,  stated,  for  that  whereas  the 
defendant  is  the  holder  of  divers  shares, 
to  wit,  &c,  in  the  said  Ccnnpany,  and 
is  indebted  to  the  said  Company  in  a 
large  sum  of  money,  to  wit  &c,  in  re- 
spect of  two  several  calls,  the  first  be- 
ing a  call  of  dec,  and  the  second  being 
a  call  of  kc.y  upon  each  of  the  said 
shares,  theretofore  respectively,  to  wit, 
on  &c.,  and  on  dec,  duly  made  by  the 
Company,  whereby  an  action  hath  ac- 
crued to  the  Company,  by  virtue  of  a 
certain  Act  of  Parliament  (8  de  9  Vict 
c.  16),  and  also  of  an  Act  of  Parliament 
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(the  special  Act)  to  demand  and  have 
of  and  from  the  defendant  the  said 
sum  of  kc,  parcel  of  the  sum  above 
demanded,  yet  the  defendant  hath  not 
paid  the  sum  above  demanded,  or  anj 
part  thereof; — SembUj  bad  on  special 
demurrer,  for  not  following  the  form 
given  by  8  &  9  Vict.  c.  16,  Sw  25.  The 
Newport,  Aherga/vevmy,  <md  Htrtford 
RaHlwmf  Company  v.  Hawea,        476 

(6),  In  Inf(yrmalvm  against  Post- 
master, 

The  74th  sect  of  2  «Sz;  3  Will.  4,  c. 
120,  requires  every  licenced  postmas- 
ter to  insert  in  the  Excise-^)ffice  Week- 
ly Account  rendered  by  him  to  the 
Excise,  certain  particulars  of  each  re- 
spective letting  of  horses  to  hire  by 
him  during  that  week;  and,  in  case  of 
neglect  to  insert  such  particulars  in 
the  Weekly  Account  rendered  by  him, 
subjects  him  to  a  penalty.  A  count 
in  an  information  framed  upon  that 
section,  after  stating  that  the  defend- 
ant was  a  licenced  postmaster,  and  that 
he  had  had  delivered  to  him  certain 
blank  Forms  of  Excise-office  Weekly 
Accounts,  and  that  he  had  let  to  hire 
certain  horses,  upon  which  letting  to 
hire  certain  duties  became  payable, 
stated  that  the  defendant  did  not  nor 
would  at  any  time  truly  insert  in  the 
weekly  account  by  him  then  made  and 
rendered,  as  required  by  the  statute, 
the  particulars  of  such  letting  for  hire; 
but,  on  the  contrary,  that  he  neglected 
to  insert  in  his  said  weekly  account  so 
by  him  made  and  rendered  as  afore- 
said, each  of  the  particulars  of  such 
letting  to  hire,  as  required  by  the  sta- 
tute, contrary  to  the  form  of  the  sta- 
tute &c. : — Held  bad  in  arrest  of  judg- 
ment, it  being  consistent  with  the 
count  that  the  defendant  had  not  ever 
rendered  any  weekly  account  what- 
ever. So  also  a  count  similar  to  the 
preceding  one,  for  several  omissions, 
which  stated  that  the  defendant  did 


not  insert  in  otiy  weekly  account,  was 
held  bad  for  the  same  reason. 

The  81st  section  inflicts  a  penalty 
on  every  licenced  postmaster  who  shall 
wilfully  conceal  the  letting  of  any  horse 
for  hire,  or  who  shall  make  or  render 
any  false  or  fraudulent  account  con- 
cerning duties  payable  by  him  in  re- 
spect of  such  letting  to  hire,  or  who 
shall  be  guilty  of  any  other  fhiudulent 
contrivance  whatsoever,  with  intent  to 
defraud  the  Crown  of  the  post-horse 
duties: — Heldy  that  the  latter  part  of 
the  clause  applied  to  all  the  antece- 
dents, and  that  a  count  in  an  infor- 
mation for  rendering  a  false  and  fraud- 
ulent weekly  account  of  duties,  which 
did  not  contain  any  averment  that  the 
defendant  rendered  ittoUh  intent  to  de- 
Jraud  the  Crown  of  the  duties,  was  bad 
in  arrest  of  judgment.  The  Attorney- 
General  v.  SkiUtbeer,  71 

II.  Pleas  in  Abatement. 

(1).  Not  speeifyinff  the  Count  or  Stifn 
to  be  abated. 

To  counts  for  work  and  labour,  mo- 
ney paid,  interest,  kc,  the  defendant 
pleaded,  first,  "  as  to  48^.,  parcel  of 
the  monies  in  the  declaration  men- 
tioned, and  the  causes  of  action  in  re- 
spect thereof,"  the  non-joinder  of  a  co- 
contractor. 

Secondly,  as  to  15^.,  parcel  of  the 
residue,  and  the  causes  of  action  in 
respect  thereof,  that  the  plaintifEi 
sought  to  recover  fees,  chaises,  and 
disbursements  as  attomies,  and  that 
no  signed  bill  had  been  delivered: — 
ffeld,  on  special  demurrer,  that  the 
plea  in  abatement  was  good,  though 
not  pleaded  to  any  particular  count  or 
sum. 

Also,  that  the  second  plea  was  had, 
as  it  afforded  no  answer  to  the  claim 
for  interest.     Rhodes  v.  Turner^   607 

(2).  Coveftwre  to  Action  againsi  Sheriff 
/or  Escape. 

To  an  action  against  the  sheriff  for 
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the  escape  of  a  debtor  taken  in  execu- 
tion under  a  ca.  8a.  on  a  judgiiieiit» 
the  defendant  pleaded  in  bar^  that  at 
and  from  the  time  of  the  aoeroing  of 
the  debt  on  wbich  the  judgment  waa 
recoYeredy  and  until  the  time  of  the 
arrest  and  escape,  and  hitherto,  the 
plaintiff  was  and  is  married  to  one  H. 
S.,  who  is  still  living: — Held  bad  on 
special  demurrer,  as  being  properly 
pleadable  in  abatement  only.  Morgan 
y.  CubiU,  612 

III.  Pleas  in  Bar. 
(1).  Omission  of  Predudi  Non, 

1.  To  an  action  of  debt  on  the  com- 
mon counts,  the  defendant  pleaded,  as 
to  part,  pajrment  after  action  brought 
in  the  ordinary  form.  The  plaintiff^s 
replication  contained  no  formal  com- 
mencement of  precludi  non,  but  was 
merely  a  traverse  of  the  payment  modo 
et  forma : — Hdd  bad  on  special  demur- 
rer, as  not  being  in  compliance  with 
the  rule  of  Hil.  T.,  4  Will.  4,  r.  9,  which 
requires  such  formal  commencement. 
Futvoye  v.  Stevens^  439 

2.  To  a  plea  as  to  the  residue  of  the 
causes  of  action  not  before  pleaded  to, 
the  defendant  pleaded,  that  tiie  plaintiff 
ought  notfurther  to  maintain  his  action 
thereof  because  the  defendant  brings 
6s.  into  Court,  and  that  the  pliuntiff 
has  not  sustained  damages  to  a  greater 
amount ;  concluding  with  a  verification, 
and  with  a  prayer  of  judgment  if  the 
plaintiff  ought  further  to  maintain  his 
action  thereof  The  plaintiff  replied, 
that  the  plaintiff  has  sustained  damages 
to  a  greater  amount  than  the  sum  of 
bs. : — Hddi  on  special  demurrer,  that 
the  replication  was  bad,  for  the  omission 
of  a  formal  commencement  of  precludi 
non.     HoweuU  v.  Bonaer,  491 

(2).  Anibiguity, 

To  a  declaration  on  two  bills  of  ex- 
change by  drawer  against  acceptor,and 
on  an  account  stated,  the  defendant 


pleaded  genenJly  to  the  whole  declara- 
tion, that  be  retained  the  plaintiff  to 
act  as  his  broker  in  the  city  of  London, 
and  as  such  broker,  to  enter  into  con- 
tracts in  the  city  of  London  for  the 
defendant)  in  the  purchase  of  stock  and 
shares,  and  to  pay  in  and  about  com- 
pleting such  contracts  and  purchases 
certain  monies;  that  in  pursuance  of 
such  retainer  the  plaintiff  did,  as  such 
broker  in  the  dty  of  London,  enter  into 
certain  contracts  for  the  purchase  of 
shares,  and  did,  by  virtue  of  such  re- 
tainer as  such  broker,  cmdcuiruddental 
thereto,  pay  for  the  defendant,  in  and 
about  completing  such  contracts  and 
purchases,  certain  monies;  that  the 
plaintiff  was  not  at  the  time  of  the  re- 
tainer and  employment)  and  making 
such  contracts  and  purchasing  such 
shares,  or  paying  such  monies,  a  broker 
duly  licenced  within  the  city  of  London, 
and  that  the  bills  were  accepted  by  the 
defendant  and  received  by  ^e  plaintiff 
on  account  of  money  due  from  the  de- 
fendant to  the  plaintiff,  for  his  having 
as  such  broker  entered  into  the  con- 
tracts and  paid  such  monies,  &c. : — 
ITeld  bad  on  general  demurrer,  on  the 
ground  that  as  the  words  "  incidental 
thereto,**  were  ambiguous,  it  did  not  ap- 
pear by  the  plea  that  the  payment  of 
the  monies  therein  mentioned  was  a 
necessary  part  of  the  plaintiff^s  duty  as 
broker :  and  that,  forasmuch  as  the  con- 
tract in  such  case  was  not  void,  and 
although  the  plaintiff  could  not  recover 
any  recompense  for  his  services,  yet  he 
was  entitle  to  recover  back  the  money 
he  had  paid  at  the  defendant's  request. 
Pidgeon  v.  Bwrdemy  465 

(3).  Aooord  <md  SaUsfadion, 

To  counts  for  40/.  for  goods  sold, 
and  40/.  for  money  due  on  an  account 
stated,  the  defendant  pleaded,  except 
as  to  10/.  and  9/.  \6s,  6J.,  parcel  dec, 
that  the  debts,  except  so  far  as  related  to 
9/.  \5s,  6d,,  accrued  to  the  plaintiff  for 
clothes  delivered  to  the  defendant;  and 
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in  conaideratJon  that  the  defendant 
would  deliver  to  tlie  plaintifi'  a  blank 
acceptance  of  K.,  for  261.,  tlie  plaintiff 
would  discbarge  the  defendant  from  all 
claimH  for  clotliee,  if  the  acceptance 
should  be  paid  in  six  tnonths;  and  if  it 
should  not  be  paidwithin  that  time,  the 
defendant  should  be  liable  to  pay  the 
plaintiff  10'.  only.  Averment,  tl>^  the 
defendant  delivered  the  acc^tance,  and 
that  the  same  was  not  paid  within  six 
months,  whereby  the  defeudaut  become 
liable  to  pay  107.  only  (which  sum  he 
paid  into  Court) : — He^,  a  good  plea 
of  accord  and  satisfaction.  CurUm* 
V.  Clar/t,  376 

(4).  Set^f. 
A  plea  of  set-off,  in  respect  of  calls 
on  snares  in  a  Joint-stock  Company, 
must  either  state  the  facts  spe<nally  or 
strictly  pursue  the  form  given  by  the 
8  Vict.  c.  1(5,  s.  26;  therefore,  a  plea 
founded  on  that  statute,  but  omitting 
the  words,  "whereby  an  action  hath 
accrued,"  Sic.,  is  bod  on  special  demur- 
rer. Moore,  v.  The  MetropoliUm  Sew- 
age Manure  Company,  333 

(5).  Payment  into  Court. 
Declaration  in  indebitatus  assumpsit 
of  four  counts,  the  debt  alleged  in  each 
being  dOO^,  and  the  dam^es  laid  at 
5001.  Plea,  payment  into  Court  of 
2302, 3g.,andiio  damages  ultra: — ffeld, 
on  special  demurrer,  that  the  plea  was 
bad.     GriviaUy  v.  Pwrhr,  610 

(6.)  Riens  in  Arrert. 
To  an  avowry  for  rent,  a  plea  in  bar 
of  payment  to  a  ground  landlord  or 
other  inctunbrancer  amounts  to  a  plea 
of  riens  in  arrere,  and  should  be  so 
pleaded.     Jones  v.  Aforru,  742 

(7).  InAHUmoaPolicyo/tnaurance. 
A  declaration  stated,  that  the  phun- 
tiff  made  a  policy  of  insurance  with  an 
assurance  Company,  upon  the  goods, 
body,  tackle,  apparel,  ix.,  of  a  ship 


valued  at  5000£;  that  the  ship  and 
frei^t  were  warranted  &ee  from  aver- 
age under  3^.  per  cent,  unless  gene- 
ral, or  the  ship  were  stranded ;  that 
the  capital  st«ck  and  funds  of  the 
Company  should  alone  be  liaUe  to 
make  good  all  claims  and  detoand* 
under  that  policy;  and  that  no  pro- 
prietor of  Uie  Company  should  be 
charged,  by  reason  of  that  policy,  be- 
yond the  amount  of  bis  shore  in  the 
stock  of  the  Company;  that  the  Com- 
pany became  insurers  to  the  pkuntiff 
for  15002,,  and  the  policy  was  signed 
by  the  defendants,  as  directors  of  the 
Company;  and,  in  consideration  of  die 
payment  of  the  premiom  at  their  re- 
quest, the  defendants  undertook  that 
the  Company  should  perform  all 
things  conttuned  in  the  poli^  to  be 
performed  by  them.  The  declaraljon 
then  alleged,thattheship  ran  aground; 
that  it  was  necessary  for  her  mfety  to 
let  go  the  larboard  bower  anchor  and 
kedge  anchor,  and  to  cut  away  the  ca- 
bles from  the  anahors;  that  the  an- 
chors and  cables  were  left,  in  the  sea, 
and  lost  to  the  plaintiff;  that  sfler- 
wards  the  ship  was  further  strained, 
damaged,   and  broken,  whereby  the 

Claintiff  lustained  a  general  avenge 
Mw.  Second  breadi,  Uiat,  the  ship 
being  strained  and  damaged,  the  plain- 
tiff sustained  an  average  loss  on  the 
ship,  her  masts,  ropes,  and  cables,  to 
a  larger  amount  than  3/L  per  cent,  on 
all  the  monies  insured  thereon,  to  wit, 
to  the  amount  of  SOL  by  the  hundred 
for  each  and  every  hundred  insured 
thereon,  whereby  the  Companybecame 
liable  to  pay  to  the  plaintiff  a  certain 
sum  of  money,  to  wit,  200^,  being 
their  proportion  of  the  average  loss  in 
respect  of  the  said  sum  of  1500/. ;  and 
that,  tliough  the  funds  of  the  Com- 
pany were  sufGdent,  the  defendants 
had  not  paid  the  said  losses.  He  de- 
fendants pleaded,  that  the  anchors  and 
cables  were  not  left  in  the  sea  and 
lost ;  also,  that  the  plaintiff  had  not 


PLEADING. 


PRACTICE. 


901 


sufibred  an  average  loss  on  the  said 
ship  or  vessel,  her  masts,  ropes,  and 
cables,  to  the  amount  of  3/.  per  cent, 
on  all  the  monies  insured  thereon. 
On  special  demurrer  to  the  pleas: — 
Hdd,  first,  that  the  pleas  were  bad, 
the  traverses  being  too  large. 

Secondly,  that  tiie  defendants  were 
personally  responsible,  it  being  aver- 
red, that  the  funds  were  sufficient,  and 
that  it  was  not  necessary  to  allege  no- 
tice to  them  of  the  loss. 

Thirdly,  that  the  stipulation,  that 
the  ship  and  freight  should  be  free 
firom  average  under  3/.  per  cent,  was 
not  a  proviso  which  required  to  be 
pleaded;  and  that  the  second  breach 
was  bad,  as  it  did  not  distinctly  aver 
that  the  loss  was  more  than  3/.  per 
cent,  on  the  value  of  the  ship. 

Lastly,  that  the  defendants  were  en- 
titled to  judgment  on  the  second 
breach,  notwithstanding  the  plea  was 
bad.     Dawson  v.  Wrench,  359 

(8).    Under  Ikbtor  amd  Creditors  Ad, 

Under  the  7  &  8  Vict  c.  70,  s.  8, 
the  estate  and  effects  of  a  debtor  avail- 
ing himself  of  that  Act,  do  not  vest 
in  a  trustee,  unless  there  is  a  resolu- 
tion of  the  creditors  to  that  effect; 
therefore,  in  an  action  by  such  debtor, 
the  plea  must  shew  that  the  creditors 
resolved  that  a  trustee  should  be  ap- 
pointed, and  that  the  particular  debt 
should  vest  in  him.    Chilcote  v.  Kemp, 

5U 

lY.  Sevebal  Mattebs. 

To  a  declaration  under  the  8  d^  9 
Vict.  c.  16,  s.  26,  for  calls  by  a  Rail- 
way Company,  empowered  by  their 
special  Act  to  create  new  Bhares,  in 
manner  agreed  upon  at  a  general 
meeting  convened  for  the  purpose, 
the  Court  refused  to  allow  the  de- 
fendant to  plead  "  that  there  had  been 
no  meeting  of  the  Company  before 
the  shares  were  created,"  and  "that 
the  shares  were  not  agreed  to  be  cre- 


ated at  a  meeting  of  the  Company," 
together  with  pleas  of  *'  never  indebt- 
ed," and  "  that  the  defendant  was  not 
a  shareholder ;"  inasmuch  as  the  term 
"  shareholder"  in  the  8  &  9  Vict,  c, 
16,  meant  a  holder  of  shares  de  jure, 
and  entitled  to  participate  in  the  pro- 
fits, and  therefore  the  proposed  de- 
fence was  open  either  under  the  pleas 
of  never  indebted,  or  the  denial  that 
the  defendant  was  a  shareholder.  The 
Skropthire  Union  Railway  and  Canal 
Company  v.  Anderson,  401 

POLICY  OF  INSURANCE. 
See  Pleadiko  III.  (7). 

POSTMASTER. 
See  Pleading  I.  (6). 

POWER. 
See  Legacy  Duty. 

PRACTICE. 

See  Money  Had  and  Received. 
Small  Debts  Act,  (1),  (2). 

(1).  Rule  to  plead  Several  Matters, 

Where  the  defendant  in  action  of 
trover  obtained  leave  to  plead  not 
gruilty,  not  possessed,  and  accord  and 
satis&ction;  but  pleaded  not  guilty, 
not  possessed,  and  accord  and  satis- 
faction after  action  brought: — Held, 
that  the  plaintiff  was  entitled  to  sign 
judgment  as  for  want  of  a  plea.  Ga- 
hardi  v.  Ha/rmer,  239 

(2).  Leofoe  to  add  Plea, 

The  defendant  in  an  action  of  tro- 
ver having  obtained  leave  to  plead, 
inter  aHa,  not  guilty,  and  not  pos- 
sessed, the  Court  allowed  him  to  add 
a  plea  by  way  of  estoppel,  that  plain- 
tiff impleaded  him  in  the  Court  of 
Queen's  Bench  in  respect  of  the  same 
causes  of  action,  and  that  the  said 
Court  of  Queen's  Bench  gave  judg- 
ment for  defendant  upon  demurrer  to 
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plamtifiTs  replication  to  defendant's 
plea,  which  said  judgment  wae  after- 
wards affirmed  by  the  Court  of  Ex- 
chequer Chamber.     HvU  v.  MarreU, 

240 
(3).  JRiUe/or  Special  Jury, 

Where  a  defendant  obtained  a  rule 
for  a  special  jury,  which  was  nomi- 
nated and  struck,  but  no  special  jury 
process  issued,  and  the  cause  was 
tried  by  a  common  jury  as  undefend- 
ed, the  Court  set  aside  the  trial,  with 
costs.     HcUdcme  y.  Beauderk,       658 

(4).  Eight  to  begin. 

In  an  action  on  a  promissory  note, 
to  which  the  defendant  pleads  her 
coverture  only,  the  defendant  has  the 
right  to  begin,  although  the  plaintiff 
seeks  to  recover  interest  upon  the 
note,  which  is  not  made  payable  upon 
the  hce  of  the  instrument.  The  note 
was  signed  by  the  defendant  "  wi- 
dow:**— Ifeld,  that  such  representa- 
tion did  not  bind  her  by  way  of  es- 
toppel.    Ccnmam  v.  Fitrmer,         698 

(5).  Amendment  o/Foetea, 

A  judge's  direction  as  to  the  amend- 
ment of  a  postea  cannot  be  question- 
ed by  the  Court  above.  Daintry  v. 
Broddehurst,  691 

(6).  Judgment  agcdnet  Ccuual  BJedor. 

Rule  for  judgment  against  the 
casual  ejector  granted  upon  notice  to 
appear  properly  served,  though  with- 
out date.     Doe  d.  Woodhouee  v.  JHoe, 

131 
(7).  Staying  Prooeedinge. 

A  plaintiff,  being  nonsuited,  was 
taken  in  execution  under  a  ca.  sa.  for 
the  costs  of  the  action,  but  was  dis- 
charged from  imprisonment  on  her 
own  petition,  under  the  Insolvent 
Debtors  Act:  the  Court  stayed  the 
proceedings  in  a  second  action  brought 
by  the  pluntiff  against  the  same  de- 


fendants for  the  same  canse,  imtO 
payment  of  the  eosta  of  the  fint  ac- 
tion.    SiHkoeU  V.  Ckurhey  264 

(8).  Btnetwut  MMima, 

Motions  on  the  revenue  side  of  this 
Court  may  be  made  in  the  VacatioD 
Sittings.     Btig.  v.  Mone,  22S 

PRECLUDI  NON. 
See  Pleading  III.  (1). 

PRESCRIPTION  ACT,  2  &  3  VICT. 

C.71. 

Set  Ajicient  Light. 

PRIVILEGE. 
See  Arbesv. 

PROFERT. 
See  Pleading  I.  (4). 

PROHIBITION. 
^Benefice. 

PROMISSORY  NOTK 
(1).  Farm  of. 

The  following  document, — ^"  Not- 
tingham, August  5, 1844.  Borrowed 
of  Mr.  J.  W.  the  sum  of  20(ML,  to  ac- 
count for,  on  behalf  of  the  Allianoe 
Club,  at  months'  notice,  if  reqmred," 
was  held  not  to  be  a  promissoiy  note. 
So  also,  a  similar  instrument  with  the 
blank  filled  up  with  the  word  ^  two,** 
was  held  not  to  be  a  promissoiy  nota 
WhUie  V.  NwO^y  689 

(2).  Ptreonal  LiabUUy  oj  Direeton  of 
Joint-stock  Company, 

The  defendants,  who  were  direeton 
of  a  joint-stock  newspaper  Company, 
gave  the  plaintiff  the  foUowing  pro- 
missory  note,  in  part  payment  for  the 
purchase  of  a  newspaper,  which  the 
Company  had  agreed  to  purchase  of 
him : — **  On  demand,  we  jointly  and 


BAILWAT  COMPANY. 


903 


severally  promise  to  pay  to  Mr.  L.  H., 
or  order,  the  sum  of  250/.  value  re- 
ceived, for  and  on  behalf  of  the  Wes- 
leyan  Newspaper  Association."  Sign- 
ed by  the  defendants  "  Directors :" — 
Heldy  that  the  words  ''jointly  and 
severally "  were  equivalent  to  jointly 
and  personally;  and  that  the  defend- 
ants were  therefore  personally  liable 
to  the  plaintiff  on  the  note.  Healey 
y.SUyry,  3 

(3).  Payable  to  Feme  Cowrt, 

To  an  action  by  the  executors  of 
J.  M.,  deceased,  on  a  promissory  note 
payable  to  him  in  his  life-time,  the 
defendant  pleaded  that  the  note  was 
made  payable  to  E.  M.,  then  the  wife 
of  J.  M.,  and  in  her  name,  with  the 
consent  of  her  husband,  and  not  other- 
wise ;  and  that  he  did  not  in  her  life- 
time, she  having  died  in  the  lifetime 
of  her  husband,  do  any  act  to  reduce 
the  note  into  possession,  nor  did  he 
ever  reduce  it  into  possession.  Veri- 
fication:— Hddy  good  in  substance, 
but  bad  in  form,  as  amounting  to  non 
fecit     Howard  v.  Oakes,  136 

PURCHASE-MONEY. 
See  Stamp. 

QUANTUM  MERUIT. 
See  QuABDiANS  of  the  Poor. 

QUEEN'S  PRISON. 
See  Kebpeb  of  Queen's  Prison. 

RAILWAY  CLAUSES  CONSOLI- 
DATION ACT,  8  &  9  VICT.  c. 
16. 

See  Pleading,  I.  (5),  IV. 

RAILWAY  COMPANY. 

See  Arbitration  (3). 
Bond,  1,  3. 
Copyhold. 
Infant. 
Pleading,  I.  (5). 


(1).  LiabUUy  of  Acting  ContTMUee- 

fnoffh. 

In  an  action  by  the  plaintiff,  a 
surveyor,  against  the  defendant,  one 
of  the  acting  committee  of  a  project- 
ed railway,  it  appeared  that  prospec- 
tuses were  issued,  and  large  sums  re- 
ceived as  deposits  upon  shares.  At  a 
meeting  of  the  committee,  at  which 
the  defendant  was  present,  there  was 
a  written  resolution  that  S.  should  be 
employed  to  make  a  valuation  of  the 
land  and  houses  on  the  intended  line. 
S.  would  not  act,  and  G.,  another  mem- 
ber of  the  committee,  applied  to  the 
plaintiff,  and  at  a  subsequent  meeting, 
the  defendant  assented  to  the  plain- 
tiff^s  appointment.  The  fact  having 
been  communicated  by  G.  to  the 
plaintiff,  he  acted  upon  it,  and  sent 
in  his  report.  The  defendant  was  af- 
terwards a  party  to  an  agreement,  en- 
tered into  to  refer  the  plaintiff^s  bill 
to  G.  and  another  person,  for  settle- 
ment : — Hdd,  first,  that  the  jury  were 
properly  directed  that  the  question 
was,  whether  the  plaintiff  and  defend- 
ant meant  to  contract  on  the  footing 
of  a  personal  liability  of  the  defendant, 
either  alone  or  as  a  member  of  the 
acting  committee,  or  on  the  credit  of 
the  funds. 

Secondly,  that,  if  the  contract  was 
conditional  to  pay  out  of  the  funds, 
it  became  absolute  on  the  receipt  of 
funds,  and  therefore  it  was  not  neces- 
sary to  declare  specially.  Higgina  v. 
HopkmBy  163 

(2).  Liability  on  Contracte  made  by 

Servamte, 

It  is  not  incident  to  the  employ- 
ment of  a  station-master,  or  other 
servants  of  a  Railway  Company,  that 
they  should  bind  the  Company  by 
contracts  for  surgical  attendance  on 
injured  passengers.  The  Company, 
therefore,  are  not  liable  for  such  at- 
tendance, without  evidence  of  express 
authority  to  their  servant  to  employ 
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the  Burgeon.     Cox  v.  The  Midland 
Counties  RaUhjoay  Company y  268 

(3).  LiahUUy  on  Contra^  not  under 

Seal. 

A  Ridlway  Company  was  incorpo- 
rated by  an  Act  of  Parliamenty  one 
section  of  which  enacted,  that  the 
directors  should  have  power  to  use 
the  common  seal  on  behalf  of  the 
Company,  and  that  all  contracts  re- 
lating to  the  affairs  of  the  Company 
signed  by  three  directors,  in  pursu- 
ance of  a  resolution  of  a  court  of  di- 
rectors, should  be  binding  on  the 
Company.  The  following  section  en- 
acted, that  the  directors  should  have 
full  power  to  employ  all  such  ma- 
nagers, officers,  agents,  clerks,  work- 
men, and  servants  as  they  should 
think  proper. 

By  a  resolution  of  the  board  of  di- 
rectors, and  signed  by  their  churman, 
the  plaintiff  was  appointed  agent  to 
negotiate  with  another  railway  for  the 
lease  of  the  line : — Heldf  that  the  con- 
tract was  not  binding  on  the  Com- 
pany, it  not  having  been  sealed  or 
executed  with  the  required  formali- 
ties. Cope  V.  The  Tltomeg  Haiotn  Dock 
and  RaMway  Company ^  841 

(4).  Action  by  AUoUee  of  Shares  to  re- 
cover hack  Deposit, 

1.  Where  an  allottee  in  a  projected 
Railway  Company  had  paid  his  de- 
posit into  the  bank  named  in  the  pro- 
spectus, which  had  been  circulated  by 
the  defendant's  sanction,  his  name  ap- 
pearing therein  as  one  of  the  provi- 
sional committee,  and  as  chairman  of 
the  committee  of  management;  but 
the  defendant  had  not  personally  su- 
perintended the  allotment  of  shares, 
and  had  taken  no  active  part  in  the 
concern,  and  had  been  present  once 
only  at  any  meeting,  when  he  acted 
in  the  capacity  of  chairman^  but  dia- 
sented  from  tiie  proceedings:  in  an 
action  by  the  plaintiff  against  the  de- 


fendant for  tJie  recovery  of  his  deposit, 
on  the  abandonment  of  the  sdieme — 
Hdd,  that  the  defendant  was  not  liable 

In  such  case,  letters  written  by  the 
secretary  of  the  Company  to  the  plain- 
tifl^  there  being  no  other  evidence  of 
their  being  written  by  the  ddend- 
ant's  authority,  are  not  admiasible  in 
evidence  against  the  defendants  Bum^ 
tide  V.  Dc^rdl,  224 

2.  To  a  letter  in  the  ordinary  form, 
applying  for  shares  in  a  ]Ht)jected 
Railway  Company,  the  plaintiff  re- 
ceived in  answer  a  letter  of  allotment^ 
headed  "not  transferable,**  and  re- 
quiring him  to  pay  a  deposit  of2L  2s, 
per  shiure.  The  words  relating  to  the 
deposit  were  erased,  and  the  letter 
was  indorsed  with  a  memorandum, 
that  the  committee  of  management 
being  of  opinion  tiiat  it  would  be  an 
accommodation  to  the  subscribers  if 
they  were  allowed  the  option  of  d- 
ther  paying  the  whole  or  a  portion  of 
their  deposits  at  that  time,  and  the 
remainder  at  a  future  day,  and  con- 
sidering it  unnecessary  to  lock  up  the 
large  sum  of  mon^  over  and  ^wve 
what  any  expenses  could  require  in 
the  then  state  of  the  money  market, 
there  being  no  necessity  for  so  doing; 
proceeded  to  state  that  the  plaintiff 
was  directed  to  pay  10^.  per  share  on 
a  certain  day,  and  \L  12«.  on  a  subse- 
quent day.  The  scheme  fiuled,  the 
money  having  been  expended  in  pre- 
liminaiy  expenses.  In  an  action  by 
the  plaintiff  to  recover  back  his  depo- 
sit of  10«.  per  share— i7e2d^  first,  that 
the  letter  of  allotment  did  not  require 
a  stamp ;  and,  secondly,  that  the  de- 
fendants were  empowered  to  expend 
the  money  in  such  expenses,  and  there- 
fore that  he  was  not  entitled  to  re- 
cover.    WiOey  v.  ParraUy  21 1 

(5).  Bond  required  by  Sect,  85  of  the 
Lands  Clauses  Consolidation  Adl, 

A  declaration  in  case,  for  injury  to 
the  plaintiff^s  reversionary  interest, 
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by  pulling  down  a  messuage,  alleged 
that,  at  the  time  of  committing  the 
grievance,  the  messuage  ''  was  in  the 
possession  and  occupation  of  J.  C.  H., 
as  tenant  thereof  to  the  plaintiff;" 
which  allegation  was  traversed  by 
plea,  and  issue  joined  thereon.  At 
the  trial,  it  appeared  that  J.  C.  H. 
was  tenant  to  the  plaintiff,  but  had 
g^ven  up  possession  to  the  defendant 
diortly  before  the  act  complained  of, 
without^  however,  assigning  his  in- 
terest : — Hddy  that  the  issue  was  pro- 
perly found  for  the  plaintiff,  the  mean- 
ing of  the  allegation  being,  that  the 
tenant  had  a  right  to  possession  in 
point  of  interest,  so  that  the  plaintiff 
could  sue  as  reversioner. 

The  defendant  also  justified  the 
pulling  down  the  messuage,  as  the 
servant  of  a  Railway  Company,  un- 
der the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  8  Vict  c. 
18,  and  alleged  that  the  Company 
gave  the  plaintiff  a  bond,  as  required 
by  the  8dth  section  of  that  statute. 
Issue  having  been  joined  on  that  &ct, 
it  appeared  that  the  bond,  instead  of 
being  conditioned  for  ''payment  to 
the  party,  or  deposit  in  the  Bank  for 
the  benefit  of  the  parties  interested," 
was  conditioned  for  "  payment  to  the 
party,  his  heirs,  executord,  adrniniatrcU' 
tors,  or  assigns,  and  for  deposit  in  the 
Bank  of  England,  or  otherwise,  for  the 
benefit  of  the  parties  interested,  as  the 
case  might  require,  uilder  the  provi- 
sions of  the  Lands  Clauses  Consolida- 
tion Act :" — Held,  that  the  bond  was 
not  in  compliance  with  the  statute, 
by  reason  of  the  introduction  of  the 
words  "or  otherwise;"  but,  semMe, 
it  was  not  vitiated  by  the  condition 
for  payment  to  the  plaintiff,  his  heirs, 
executors,  administrators,  or  assigns." 

JSdd,  also,  that  the  proper  mea- 
sure of  damage  was  the  amount  by 
which  the  land  was  lessened  in  value 
by  the  defendant's  wrongful  act.  HoS" 
king  V.  Phillips,  168 

VOL.  III. 


(6).  Bond /or  due  aceauntingln/  Clerk. 
Debt  against  a  surety,  on  a  bond 
given  to  the  London  and  Croydon 
Railway  Company,  before  the  10  Vict. 
c  edxxadii,  to  consolidate  the  London 
and  Brighton  and  London  and  Croy- 
don Railway  Companies.  The  concti- 
tion  (after  reciting  that  G.  had  been 
appointed  chief  clerk  at  the  London 
station  of  the  London  and  Croydon 
and  London  and  Brighton,  and  South 
Eastern  Railways)  was,  that  if  G. 
should  render  to  the  London  and  Croy- 
don Railway  Company,  or  to  the  com- 
mittee for  managing  the  London  ter- 
minus of  the  London  and  Croydon, 
London  and  Brighton,  and  South  Eas- 
tern Railwa3r8,  a  true  account  of  all 
receipts  and  payments  of  him  as  such 
clerk,  and  should  also  pay  to  the  Lon- 
don and  Croydon  Railway  Company, 
or  to  the  committee,  all  sums  that  he 
should  receive  on  account  of  the  Com- 
pany or  committee,  then  the  obliga- 
tion to  be  void.  Second  plea — ^That 
G.  did  render  to  the  London  and 
Croydon  Company,  and  to  the  com- 
mittee, a  true  account  of  all  receipts 
and  pajrments,  and  did  pay  to  that 
Company,  and  to  the  committee,  all 
money  received  by  him  on  their  ac- 
count Third  plea — That  the  bond 
was  made  before  the  passing  of  the 
said  Act  of  Parliament,  and  the  action 
commenced  afterwards;  that,  after  the 
passing  of  that  Act,  the  London  and 
Croydon  Company  was  thereby  dis- 
solved. FourUi  plea — ^That,  from  the 
time  of  making  the  bond  up  to  the 
passing  of  that  Act»  the  defendant 
rendered  to  the  London  and  Croydon 
Company  a  true  account  of  all  receipts 
and  payments,  and  paid  that  Com- 
pany all  sums  received  by  him  as  such 
clerk,  on  account  of  that  Company. 
Replication  to  second  plea,  assigning 
breaches,  that  G.  did  not  render  to  the 
London  and  Croydon  Company,  or  to 
the  committee,  a  true  account  of  the 
monies  received  by  him  as  such  clerk; 
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that  G.  did  not  pay  to  the  Company, 
or  to  the  committee,  all  sums  whidi 
he  received  on  aocomit  of  the  Com- 
pany ;  that  G.  did  not  pay  to  the  com* 
mittee,  or  the  Company,  all  such  suma 
which  he  received  on  account  of  the 
committee: — Hddy  that  the  consoli- 
dation of  the  two  Companies  did  not 
affect  the  duties  or  responsibility  of  the 
principal  or  surety,  notwithstanding 
the  new  Company  possessed  additional 
lines;  and  the  10  Vict  c  cdxxxvUy 
s.  6,  having  vested  in  the  latter  the 
right  to  sue  upon  the  bond,  the  third 
plea  afforded  no  answer  to  the  action; 
and  the  fourth  plea  was  bad,  for  not 
shewing  that  an  account  was  rendered, 
and  payments  made  to  the  committee, 
of  monies  received  on  their  account 

Also,  that  the  replication  was  good ; 
and  that  it  was  not  necessary  that  each 
breach  should  have  a  formal  com- 
mencement and  conclusion.  The  LoH" 
don,  BrigkUmy  <md  Sovih  Coaat  Rail- 
way Campa/ny  v.  Ooodwmy  320 

RATES. 
See  Chubchwabdbns. 

Exemption  under  the  64^7  Vid,  c.  36. 

A  society,  instituted  for  purposes 
of  science,  literature,  or  the  fine  arts, 
is  not  exempt  from  rates  by  the  6  & 
7  Vict  c.  36,  unless  their  premises  are 
occupied  eoleli/  for  those  purposes; 
therefore,  where  such  a  society  let 
their  premises  for  other  purposes,  they 
were  held  liable  to  be  rated,  although 
the  funds  were  applied  to  the  objects 
of  the  institution.     Futvia  v.  liuUl, 

344 

RECOGNISANCE. 

By  Newepaper  Proprietor, 

An  application  under  the  11  Geo.  4 
&  1  Will  4,  c  73,  to  enforce  the  recog- 
nisances taken  underthe  60  Gteo.  3,  c30, 
must  state  distinctly  that  the  defendant 
was  the  ^*  editor,  conductor,  or  proprie- 
tor** of  the  newspaper,  pamphlet,  or 


other  paperwhich  contained  the  libel ; 
and  an  allegation  that  hewas  the  print- 
er and  publisher  is  not  sufficient  £x 
parte  The  Duke  of  Brunswick,      829 

REVENUE. 
See  Practice,  (8). 

REVERSIONER 

See  Evidence,  (I). 

Notice  op  AcnoK,  (2). 
Pabties  to  AcnoK,  (1). 

RIENS  IN  ARRERE. 
See  Pleading,  III.  (6  ). 

RUPEES. 
See  MoKET  had  and  Rbceitkd. 

SCIRE  FACIAS. 

SImBankingCopabtnebship,  (1),  (21 
Joint-stock  Company. 

SET-OFF. 

See  Landlord  and  Tenant,  (1). 
Pleading,  HL  (4). 

SHERIFF. 

(1).  Dedaration  in  Adion/or  not  Ar- 
resting, 

A  declaration  against  a  sheriff  for 
not  arresting  on  a  capias  issued  under 
the  1  &  2  Vict  c.  110,  s.  3,  must  show 
tiiat  the  party  at  whose  instance  the 
writ  issued  was  a  plaisUiff'y  either  bj 
allegation  to  that  effect,  or  bv  stating 
that  a  writ  of  summons  previously  is- 
sued.    WUUmm  V.  Griffith,  584 

(2).  lAahHiiy  for  not  exeeuiing  s^dm^ 
quent  FL  Fa,  tifter  levy  under  Writ 
issued  on  Franjudulent  Judgment 

Where  goods  seized  under  a  writ  of 
fi.  Ul  founded  on  a  judgment  franda- 
lent  against  creditors,  remain  in  the 
sheriff's  hands,  or  are  capable  of  being 
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seued  by  him,  he  is  compellable,  un- 
der the  13  EHz.  c.  5,  to  sell,  or  seize 
and  seU,  snch  goods  under  asubseqnent 
writ  founded  on  a  bon&  fide  debt ;  and 
if  he  neglect  to  do  so,  haying  notice  of 
the  firaud  at  the  time  tiiat  he  ought  to 
have  executed  the  writ,  or  if  he  could 
then  have  discovered  it  by  reasonable 
inquiry,  he  is  responsible  for  n^lect- 
ing  to  seize  and  sell  them ;  nor  is  it 
necessary,  in  order  to  render  the  judg- 
ment void  quoad  the  sheriff,  on  the 
ground  of  fraud,  that  he  himself  should 
have  been  a  party  to  it.  And  the  &ct 
that  the  shenff  himself  had  assigned 
the  goods  seized  under  the  prior  exe- 
cution to  a  bon&  fide  purchaser,  inno- 
centiy  and  in  ignorance  of  the  fraud, 
does  not  excuse  him  from  such  liabi- 
lity.   ChriMopherson  v.  BwUmy    160 

(3).  Pcfwer  to  dUcka/rge  BamkrupL 

The  sheriff  is  justified  in  immedi- 
ately discharging  a  person  arrested  for 
debt,  or  on  an  escape  warranty  on  the 
production  by  him  of  a  Bummons  «gn- 
ed  as  required  by  the  5  &  6  Vict.  c. 
122,  to  the  officer  who  arrests  him, 
and  on  giving  him  a  copy  thereof.  In 
such  case  the  validity  of  the  bank- 
ruptcy is  immaterial;  it  is  sufficient 
if  the  party  be  a  bankrupt  de  facto, 
althoughnotdejure.  Nortony.Wcilker^ 

480 

(4).  Right  to  recover  bade  Money  paid 
to  Assignees  of  Bomkrapt  Judgment 
Ddftor. 

The  defendant,  having  recovered 
judgment  asainst  H.,  on  the  25th 
April  lodged  with  the  plaintiff,  who 
was  the  sheriff,  a  writ  of  fi.  frk  The 
plaintiff  neglected  to  execute  the  writ 
until  the  1 1th  May,  when  he  seized  the 
goods  of  H.  and  assigned  them  to  the 
defendant  by  bill  of  sale,  which  stated 
the  consideration  to  be  256^.  paid  by 
ihe  defendant  to  him.  He  tiien  re- 
turned the  fieri  feci.  Before  the  seizure 


the  defendant  had  notice  of  an  act  of 
bankruptcy  committed  by  H.  before 
tiie  26th  of  April,  upon  which  a  fiat 
issued  in  August,  and  assignees  were 
appointed,  who  sued  and  recovered 
from  the  plaintiff  the  value  of  the 
goods  seized,  whereupon  he  brought 
tiie  present  action  to  recover  back  the 
money  so  paid: — Held,  first,  that, 
though  no  money  in  fact  passed,  the 
plaintiff  and  defendant  were,  as  be- 
tween themselves,  in  the  same  situa- 
tion as  if  the  plaintiff  had  sold  the 
goods  to  the  defendant  and  received 
tiie  money.  Secondly,  That,  though 
the  money  was  not  the  plaintifi^s,  still 
he  was  entitied  to  recover,  since  it  was 
money  which  he  ought  to  have  re- 
ceived as  soon  as  he  had  been  com- 
pelled by  the  owner  to  pay  for  the 
goods  seized.  Thirdly,  That  in  this 
action  the  plaintiff  was  not  estopped  by 
his  return  from  saying  that  the  then 
title  of  the  debtor  was  defeated  by 
matter  subsequent.  Lastly,  That  the 
money  having  been  paid  by  the  plain- 
tiff in  ignorance  of  the  facts,  he  was 
entitied  to  recover  it  back,  although 
the  defendant  could  not  in  every  re- 
spect be  placed  in  statu  quo.  Standisk 
V.  Ross,  527 

SLANDER. 

Meaning  of  Words. 

In  an  action  for  words  spoken  or 
written,  the  ordinary  sense  of  those 
words  is  to  be  taken  as  the  meaning 
of  the  speaker  or  writer,  unless  some- 
thing be  shewn  to  have  taken  place 
which  may  give  a  peculiar  character 
to  the  expressions  used.  In  the  ab- 
sence of  any  such  evidence,  a  witness 
cannot  be  asked  the  question,  ''  What 
did  you  understand  by  the  words  1" 
The  proper  course  to  be  adopted  is 
first  to  lay  the  foundation  by  giving 
such  evidence,  and  then  the  question 
becomes  admissible.  JDaines  v.  Hart- 
ley, 200 
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SMALL  DEBTS  ACT. 
(1).  Suggestion, 

Where  the  items  in  a  plaintifTs  bill, 
under  20/.,  are  so  connected  together 
as  to  form  one  cause  of  action,  and 
any  one  item  arises  within  the  juris- 
diction of  a  county  court,  within  which 
the  defendant  dwells  or  carries  on  his 
business  at  the  time  of  the  action 
brought,  and  the  parties  do  not  dwell 
more  than  twenty  miles  apart,  the 
cause  of  action  ''in  some  material 
point**  arises  within  such  jurisdiction, 
and  the  superior  Court  has  no  concur- 
rent jurisdiction  under  the  128th  sec- 
tion of  the  9  &  10  Vict.  c.  95,  and  the 
case  falls  within  the  129th  section  of 
that  statute.     Wood  v.  Perry,       442 

A  defendant  who  seeks  to  deprive  a 
plaintiff  of  costs  under  the  County 
Courts  Act,  9  &  10  Vict.  c.  95,  s.  129, 
must  proceed  by  suggestion  on  the 
roll;  and  in  order  to  obtain  it^  must 
shew  affirmatively  that  the  case  is  not 
within  the  exceptions  contained  in  the 
128th  section;  therefore,  an  affidavit 
stating  that  the  plaintiff,  at  the  com- 
mencement of  the  suit,  carried  on  his 
trade  of  a  builder,  ''within  a  short 
distance**  of  the  defendant,  was  held 
insufficient.    Brooker  y.  Cooper,     112 

A  defendant  cannot  move  to  enter  a 
suggestion  under  the  stat.  9  &  10  Vict 
c.  95,  s.  127,  to  deprive  the  plaintiff 
of  costs,  without  also  moving  to  set 
aside  the  judgment,  in  case  judgment 
has  been  signed.  Soamea  v.  Cooper,  38 

(2).  Application  to  remove  Cause, 

An  application  under  the  12l8t  sec- 
tion of  the  9  &  10  Vict  c.  95,  to  re- 
move a  cause  from  the  County  Court 
to  a  superior  Court,  should  be  made 
to  a  judge  at  diambers,  and  not  to  the 
Court.     Bowen  y.  HvanSf  111 

(3).  Jurisdiction  to  stay  Proceedings, 

The  jurisdiction  of  the  superior 
Courts  to  stay  proceedings  in  actions 


brought  in  those  Courts  for  sums  un* 
der  40«.  where  the  action  might  havB 
been  brought  in  an  inferior  Courts  u 
not  taken  away  by  the  9  &  10  Yict 
c.  95,  or  the  10  &  11  Vict  c  Izxi, 
(City  of  London  Small  Debts  Act). 
SMton  V.  Bamera,  831 

SHRITUAL  PEESON. 

See  Bekefice. 

STAMP. 

See  Cheque. 

Railway  Cokpaky,  (4),  2. 

Corweyanoe. 

H.  being  seised  in  fee  of  certain 
land,  contracted  with  B.  to  execute  to 
him  a  lease  of  the  land  and  a  house  to 
be  built  thereon  by  B.,  for  ninety- 
nine  years,  at  a  rent  of  9^  5«.  The 
house  having  been  built,  B.  contracted 
with  O.  to  sell  him  his  (B.'s)  intarest 
in  the  land  and  house  for  850^.,  which 
was  accordingly  paid.  Li  order  to 
effect  this  contract,  B.  procured  an  ia- 
denture  to  be  made  between  himself, 
H.,  and  0.,  whereby  H.  demised  to 
0.  the  house  and  land  for  ninety-nine 
years,  at  the  same  rent.  No  mention 
was  made  in  this  instrument  of  the 
purchase-money : — Held,  that  the  lease 
was  a  conveyance  within  the  Stamp 
Act,  and  that  B.  was  liable  to  the  pe- 
nalties imposed  by  the  48  Geo.  3,  c. 
149,  s.  22,  for  omitting  to  set  forth 
the  purchase-money.  The  Attomeg- 
GefMTol  V.  Brawny  662 

STATUTE  OP  PRAUDa 

Agreement  to  he  performed  voUhin  a 

Year, 

A  declaration,  after  reciting  the 
existence  of  a  certain  Society  for  pro- 
moting the  employment  of  additional 
curates  in  populous  places,  in  order 
to  provide  a  fond  for  contributing  to 
the  maintenance  of  additional  dergy- 
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men  in  thoee  parishes  within  the  dio- 
oeaes  of  Engbuid  and  Wales  most  re- 
quiring such  assistance,  and  that  the 
said  Society  had  made  annual  grants 
in  pursuance  of  such  object^  by  quar- 
terly payments  to  the  several  incum- 
bents, for  the  use  of  the  stipendiary 
curates  of  such  parishes,  upon  a  proper 
application  being  made  to  the  Society 
by  the  incumbent,  through  the  bishop 
of  the  diocese,  and  by  him  sanctioned 
and  forwarded  to  the  Society,  on  be- 
half of  the  curate,  approved  by  the 
bishop  and  by  him  dvdy  licenced,  and 
that  tiie  defendant  was  incumbent  for 
such  parish,  stated,  that,  in  considera- 
tion that  the  plaintiff,  at  the  request 
of  the  defendant,  would,  in  case  the 
bishop  of  the  diocese  who  should  ap- 
prove of  and  duly  licence  him  thereto, 
undertake  and  enter  upon  the  office  of 
stipendiary  curate  of  the  parish,  and 
perform  the  duties  and  reside  there, 
the  defendant  duly  nominated  the 
plaintiff  to  the  bishop  as  and  to  be 
such  stipendiary  curate  of  the  parish, 
for  the  approval  and  licence  of  the 
bishop ;  and  then  promised  the  plain- 
tiff that,  in  case  the  bishop  should 
approve  of  and  Hcence  the  plaintiff  in 
that  behalf  to  accept  of  and  employ 
the  plaintiff  as  such  curate  of  the 
parish,  and,  so  long  as  he  should  so 
continue  under  the  ^proval  and  li- 
cence aforesaid,  and  to  reside  in  the 
parish,  to  allow  and  pay  the  plaintiff 
the  whole  income  arising  from  the 
money  in  the  hands  of  the  Qovemors 
of  the  Bounty  of  Queen  Anne  in  re- 
spect of  the  curacy,  and  to  take  all 
neoessaiy  measures  for  payment  of  the 
said  annual  grant  from  the  Society  in 
each  and  every  year,  by  renewing  the 
said  application  for  and  on  behidf  of 
the  plaintiff,  to  wit,  on  &c.  in  each 
and  every  year,  according  to  the  rules 
and  regulations  of  the  Society,  through 
the  bishop  of  the  diocese,  by  forward- 
ing the  same  to  the  bishop,  to  be  by 
him  sanctioned  and  forwaided  to  the 


Society,  and  to  receive  the  same,  as 
long  as  it  should  be  paid,  to  and  for 
the  use  of  the  plaintiff.  The  declara- 
tion alleged,  by  way  of  breach,  that 
the  defendant  had  not  made  the  pro- 
per applicationsto  the  Society,  through 
the  bishop,  for  the  annual  grants : — 
Held,  that  the  above  agreement  was 
within  the  4th  section  of  the  Statute 
of  Frauds,  as  not  being  to  be  per- 
formed within  a  year  from  the  making 
thereof;  and  that  the  following  docu- 
ment, signed  by  the  defendant,  was 
not  such  a  memorandum  or  note  in 
writing  as  satisfied  the  statute  : — "  I, 
A.  B.,  (the  defendant,)  the  perpetual 
curate  of  St.  B.,  of  C,  in  the  county 
of  E.  and  diocese  of  L.,  nominate 
H.  R,  (the  plaintiff,)  to  the  curacy  of 
St.  B.  aforesaid;  and  I  purpose  to 
allow  him  for  his  stipend  the  sum  of 
70/.  per  annum,  granted  by  the  So- 
ciety for  Promoting  the  Employment 
of  Additional  Cunites  in  Populous 
Places,  (so  long  as  it  continues  to  be 
paid,)  and  the  whole  interest  of  2600/., 
in  the  hands  of  the  Gbvemors  of  Queen 
Anne's  Bounty,  appropriated  to  the 
augmentation  of  the  perpetual  curacy 
of  St.  B."     B(^>0rt8  V.  Tucker,       632 

STATUTE  OF  LIMITATIONS. 

(1).  Eighl  ofJSxeciUors  to  Sue. 

Where  a  person  dies  abroad  to 
whom  a  right  of  action  has  accrued 
during  his  residence  there,  and  he 
never  returned  to  this  country  after 
the  accrual  thereof  his  executors  may 
sue  for  it,  although  more  than  six 
years  have  elapsed  since  it  accrued. — 
Qucsre,  whether,  in  such  case,  the 
executors  are  not  bound  to  sue  within 
six  years  after  their  testator's  death. 
Toumaend  v.  Deacon,  706 

(2).  Adimowledgment  to  take  Case  aul 
of  StaM». 

In  an  action  of  covenant  on  an  in- 
denture of  mortgage  of  certain  houses, 
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executed  in  1824  by  the  defendant,  in 
favour  of  the  pliuntifiTs  testator,  to 
secure  payment  of  400^.  and  interest, 
the  plaintiff,  in  order  to  take  the  case 
out  of  the  statute  3  &  4  Will  4,  c 
42,  gave  in  evidence  a  deed  executed 
by  defendant,  within  twenty  years  be- 
fore action  brought,  but  to  which  deed 
the  plaintiff's  testator  was  no  party. 
The  deed,  after  reciting  that  defend- 
ant had  executed  a  mortgage  of  the 
houses  in  question  to  the  plaintiff's 
testator,  for  securing  to  him  a  sum  of 
320/.,  and  interest,  stated  that  he  con- 
veyed that  and  other  properties  to 
trustees,  on  trust  to  sell,  and  out  of 
the  proceeds  of  the  sale  to  pay  off  all 
the  mortgages  and  other  incumbrances 
affecting  the  property,  and  then  to 
pay  the  creditors,  with  an  ultimate 
trust  as  to  the  surplus: — Edd^  that 
this  was  not  an  acknowledgment  of 
the  debt  within  the  5th  section  of  the 
statute,  so  as  to  take  the  case  out  of 
the  operation  of  the  3rd  section.  Uou}- 
cuU  V.  Bonser,  491 

2.  To  an  action  by  the  executor  of 
an  attorney,  for  his  bill  of  costs,  the  de- 
fendant pleaded  the  Statute  of  Limit- 
ations and  a  set-off;  to  which  latter 
plea  the  plaintiff  replied  the  Statute 
of  Limitations.  The  testator  had 
transacted  the  law  business  of  the 
defendant,  and  received  his  tithes  and 
rents.  A  letter  written  to  the  testa- 
tor by  the  steward  of  the  defendant, 
by  his  desire,  stated  that  the  defend- 
ant wished  to  have  the  testator's  ac- 
count, for  the  purpose  of  settling  it 
Another  letter,  written  in  Welsh, 
stated  that  the  defendant  intended  to 
borrow  money  on  his  estates,  and  that 
the  writer  would  come  to  the  testator's 
house  for  the  deeds,  and  if  any  ac- 
count required  looking  over,  the  writer 
and  testator  might  do  that  at  the  same 
time.  With  reference  to  the  last-men- 
tioned letter,  the  testator  wrote  to  the 
defendant  as  follows: — "I  have  re- 
ceived  a  (Welsh)  letter    from  your 


agent,  and,  as  far  as  I  am  able  to 
understand  it,  he  requests  to  have  the 
abstract  of  title,  and  my  bill  against 
you  and  account^  as  you  are  aboat  to 
receive  a  sum  of  money  to  pay  off  the 
mortgages  on  your  estates.     I  should 
be  glad  to  hear  from  you,  as  I  am  no 
Welsh  scholar  myself,  predsely  what 
is  wanted."     In  answer,  the  defendant 
wrote — '^  Being  one  of  those  people 
who  think  short  accounts  make  long 
friends,  I  directed  my  agent  last  year 
to  apply  to  yon  for  your  bill,  in  order 
that  we  might  setUe  the  tithe  aooomits. 
What  he  applied  to  you,  in  Welsh,  the 
other  day,   was  for  my  tatle-deeds." 
The  defendant,  for  the  purpose  of 
taking  his  set-off  out  of  Uie  statute, 
put  in  evidence  an  account  frurnished 
by  the  testator  to  the  defendant,  in 
obedience  to  a  rule  of  Court;  and  he 
also  put  in  evidence  an  affidavit,  made 
and  signed  by  the  testator,  on  the 
occasion  of  his  furnishing  such  ac- 
count.    The  account  contained  items 
to  the  credit  of  the  defendant,  for 
tithes  and  rents  received  by  the  testa- 
tor for  the  defendant;  and    it  also 
contained  items  to  the  credit  of  the 
testator,  for  cash  paid  to  the  defend- 
ant and  for  work  done;  and  the  ac- 
count claimed  a  balance  as  due  to 
the  testator.     The  affidavit,  in  like 
manner,  claimed  a  balance  as  due  to 
the  testator  on  the  same  account: — 
ffdd,  that  the  letters  were  not  suffi- 
cient to  take  the  phdntiff^s  daim,  nor 
the  account  and  affidavit  sufficient  to 
take  the  defendant's  set-off,  out  of  the 
Statute  of  Limitations.     WUUamt  v. 
Griffiih,  335 

STEWARD  OF  MANOR 
See  Copyhold. 

SUGGESTION. 
See  Small  Debts  Act,  (1). 

SURETY. 

See  BoKD,  1,  2,  3. 

Railway  Coxpant,  (7). 


TITHE. 
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SUROEOK 
See  Railway  Goxpaky,  (2). 

SURPLUSAGK 
See  Pleadinq  I.  (4). 

SURRENDER 
See  EviDEKCE,  (1). 

TENANT  FOR  LIFE. 
See  Landlord  and  Tenant,  (3). 

TIMK 
See  Guardians  of  the  Poor. 

TITHE. 

(1).  Modus  for  Statutable  Period. 

On  the  trial  of  a  feigned  issue, 
whether  the  plaintiff's  lands  were  ex- 
empt from  the  payment  of  tithe  in 
kind,  bj  reason  of  a  composition  real 
or  annual  payment,  it  appeared  that, 
in  1653,  the  lands  in  question,  in  the 
parish  of  H.,  were  conveyed  to  E.,  S., 
D.,  and  M.,  in  trust  for  E.  Subse- 
quently, in  1653,  K  filed  a  bill  in 
Chancery  against  P.,  the  patron,  and 
R,  the  rector  of  the  church  of  H., 
wherein,  after  reciting  that  P.  and  R 
had  agreed  that  E.  should  hold  the 
said  lands  freed  from  any  claim  by 
the  then  incumbent  or  his  successors, 
for  tithes  or  common,  and  that  R 
should  accept  80/.  yearly,  in  full  lieu 
and  satis&ction  of  all  tiUies ;  and  that 
P.  and  R  did  agree  to  consent  to  a 
decree  to  be  obtained  against  P.  and 
R  by  E.,  for  establishing  the  said 
agreement;  wherefore  K  prayed  re- 
lief, &c;  P.,  by  his  answer,  confirmed 
the  agreement ;  and  R,  by  his  answer, 
confessed  that  he  agreed  and  was  will- 
ing to  accept  the  80/.  yearly  in  frdl 
lieu  and  satisfaction  for  all  demands 
of  tithes  and  common  to  be  made  by 
him  or  his  successors ;  and  that  there 
might  be  one  or  more  decrees  to  con- 
firm the  said  agreement;  and  there- 


upon it  was  decreed  accordingly.  The 
plaintiff  who  claimed  under  E.,  was 
owner  of  the  advowson  of  H.  and  of 
part  of  the  lands  in  H.  The  defendant 
became  the  incumbent  in  1840.  Tlie 
annual  sum  of  80/.  had  been  paid 
yearly  by  the  owners  of  the  lands  in 
H.  to  the  rector  for  the  time  being, 
during  the  period  of  several  incum- 
bencies, making  together  sixty  years, 
and  also  during  a  further  period  of 
more  than  three  years  after  the  ap- 
pointment and  institution  of  the  de- 
fendant These  payments  were  made 
as  for  the  tithes  of  the  whole  parish, 
and  were  described  in  the  receipts, 
sometimes  as  a  composition,  some- 
times as  a  modus  for  the  tithes  of  the 
parish.  A  terrier,  dated  1822,  and 
signed  by  the  then  incumbent,  the 
churchwardens,  and  the  landholder, 
stated,  among  other  rights  of  the  in- 
cumbent, "  the  tithes  of  the  whole  pa- 
rish, with  Easter  offerings,  for  which 
the  rector  receives  a  composition  of 
80/.  per  annum,  free  from  parochial 
and  other  rates  and  assessments." 

Held,  first,  that,  as  for  more  than 
sixty  years  80/.  was  paid  for  the  tithe 
of  the  parish,  no  weight  was  due  to 
the  expression  in  the  terrier  intro- 
duced for  the  first  time  in  1822. 

Secondly,  that  the  80/.  having  been 
expressly  paid  and  received  during  the 
whole  statutable  period  as  a  modus 
or  composition,  for  the  tithe  only, 
such  payment  rendered  the  modus 
valid  and  indefeasible,  although  the 
abandonment  by  the  rector  of  certain 
rights  of  common  originally  formed 
part  of  the  consideration. 

Thirdly,  that,  although  the  answer 
in  Chancery  might  be  ''  a  consent  or 
agreement  in  writing,'*  within  the  con- 
cluding part  of  the  1st  section  of  the 
2  <fe  3  Will  4,  c.  100,  yet,  in  order  to 
take  the  payment  of  a  modus  for  the 
statutable  period  out  of  the  operation 
of  that  section,  by  virtue  of  the  con- 
cluding part  of  ity  it  must  be  made 
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by  consent  or  agreement  in  writing 
for  the  payment  of  that  very  modus 
during  all  or  some  part  of  that  time, 
and  that  by  a  person  who  could  other- 
wise have  objected  to  the  payment; 
and  therefore  the  modus  in  the  pre- 
sent case  was  good.  Toymhee  y. 
Brown,  117 

(2).  Liability  of  Leasee  on  his  Covencmt 
after  ConimiUaUon. 

A  lessee  of  tithes  is  liable,  on  his 
covenant,  to  pay  rent,  notwithstand- 
ing the  tithes  have  been  commuted  for 
a  rent  charge,  his  remedy  being  by 
surrender  of  his  lease,  under  the  88tfi 
section  of  the  Tithe  Commutation  Act^ 
6  &  7  WiU.  4,  c.  71.  TasherT.  BuUr 
man,  351 

TRESPASS. 

See  Landlord  and  Tenant,  (2). 
Lunacy. 

Possession  to  nuUnlam. 

An  auctioneer  put  into  possession  of 
fixtures  attached  to  the  freehold,  for 
the  purpose  of  selling  them,  the  pur- 
chaser being  bound  to  detach  and  re- 
move them,  has  not  such  a  possession 
as  will  support  trespass  de  bonis  aspor- 
tatis  for  their  wrongful  removal.  Da- 
vis V.  Banks,  '    435 

UMPIRE. 
See  Arbitration,  (2). 

USE  AND  OCCUPATION. 

By  agreement  in  writing  the  plfun- 
tiff  let  to  the  defendant,  at  a  yearly 
rent,  the  right  of  fishing  in  a  certain 
river  with  rod  and  line  only.  The  de- 
fendant having  so  used  the  fishery, — 
Held,  that  the  plaintiff  might  recover 
the  rent  under  an  indebitatus  count  for 
the  use  and  occupation  of  the  fishery, 
and  that  there  was  no  objection  to  the 


particulars   so   describing  his  daim. 
Ha/ard  v.  Fritchaird,  793 

VACATION  SITTINGS. 
See  Practice,  (8). 

VENDOR  AND  VENDER 
)S«  Warranty. 

VENIRE  DE  NOVO. 
See  Misjoinder  of  Counts. 

VICARAGE. 
Actions /or  DiJUvpidaiwM, 

1.  H.,  the  incumbent  of  a  vicarage, 
died  leaving  the  buildings  of  the  vicar- 
age out  of  repair.  B.  succeeded  him, 
and  died,  whereupon  S.  was  appointed. 
The  premises  still  being  dilapidated, 
the  executrix  of  B.  was  compeUed  to 
pay  S.  the  amount  necessary  to  put  them 
in  repair,  and  she  then  brought  an 
action  against  the  executor  of  H. : — 
i7e2(f,that  the  action  was  maintainable, 
this  being  a  personal  right,  which  sur- 
vived to  the  executrix ;  that  she  was 
entitled  to  recover  so  much  as  would 
compensate  for  the  dilapidations  which 
occurred  in  the  time  of  H. ;  and  that 
the  fact  of  there  being  timber  or  stone 
on  the  glebe  which  might  be  used  for 
repairs,  was  only  a  drcumstanoe  in  di- 
minution of  damages. 

Also,  that  the  custom  of  England 
for  rectors  and  vicars  to  leave  their 
vicarages  in  repair  to  their  successors, 
was  transferred  to  Wales  by  the  27 
Hen.  8,  &  ^^,     Bwnbwry  v.  Hewson, 

558 

2.  In  an  action  by  the  successor 
against  the  executors  of  a  deceased  rec- 
tor, for  dilapidations,  the  declaration 
alleged  that  the  deceased  was  rector  of 
the  parish  church  of  T.  cum  J.,  and  was 
seised,  in  right  of  the  said  rectory,  of  cer- 
tain buildings,andalso  of  certain  glebe 
lands,  lying  and  being,  to  wit,  in  the 
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parish  aforesaid.  It  appeared  that  the 
rectory  consisted  of  the  parish  of  T., 
of  which  the  plaintiff  was  rector,  and 
of  the  parishes  of  J.  and  C,  of  which 
he  was  vicar: — UMf  that  the  plaintiff 
could  not  recover  in  respect  of  dilapi- 
dations in  the  parish  of  C.  Warren  v. 
Lugger,  579 

WARRANTY. 
On  Sale  of  Perwnal  Chattel. 

There  is  no  implied  warranty  of 
title  in  the  contract  of  sale  of  a  per- 
sonal chattel ;  and  in  the  absence  of 
fraud,  a  vendor  is  not  liable  for  a  de- 
fect of  title,  unless  there  be  an  express 
.warranty,  or  an  equivalent  to  it,  by 
declaration  or  conduct. 

A  warranty  may  be  inferred  from 
usage  of  trade,  or  from  the  nature  of 
the  trade  being  such  as  to  lead  to  the 
conclusion  that  the  person  carrying  it 
on  must  be  understood  to  engage  that 
the  purchaser  shall  enjoy  that  which 
he  buys,  as  against  all  persons;  as 
where  articles  are  bought  in  a  shop 
professedly  carried  on  for  the  sale  of 
goods. 

A  pawnbroker,  who  sells  a  chattel 
as  a  forfeited  pledge,  merely  under- 
takes that  the  subject  of  the  sale  is  a 
pledge,  and  irredeemable,and  that  he  is 
not  cognisant  of  any  defect  of  title  toit. 

Semble,  that  although,  on  the  sale  of 
a  personal  chattel,  there  is  no  implied 
warranty  of  tide,  so  that  the  vendor 
would  not  be  liable  for  a  breach  of  it 
to  unliquidated  damages,  yet  the  pur- 
chaser may  recover  back  his  money  as 
on  a  consideration  that  failed,  if  it  be 
shown  that  it  was  the  imderstanding 
of  both  parties  that  the  bargain  should 
be  put  an  end  to  if  the  purchaser 
should  not  have  a  good  title.  Marlei/ 
V.  AUenborough,  500 

WATERCOURSE. 

night  of  Action/or  Diversion. 
A  riparian  proprietor  has  a  right 

VOL.  III. 


to  the  natural  stream  of  water  flow- 
ing through  the  land  in  its  natural 
state ;  and  if  the  water  be  polluted  by 
a  proprietor  higher  up  tlie  stream,  so 
as  to  occasion  damage  in  /acr,  though 
not  ia /act,  to  the  first-mentioned  pro- 
prietor, it  gives  him  a  good  cause  of 
action  against  the  upper  proprietor, 
unless  the  latter  have  gained  a  right 
by  long  enjoyment  or  grant. 

Where  the  owner  of  land  through 
which  a  stream  flows  has  within  twen- 
ty years  built  mills  upon  its  bank, 
and  applied  the  water  of  the  stream 
to  the  working  of  them,  he  may  re- 
cover upon  an  issue  raised,  by  a  tra- 
verse of  an  allegation  that  his  right  to 
the  water  waa  "  by  reason  of  the  pos- 
session of  the  mills." 

But  no  action  will  lie  for  an  injury 
by  the  diversion  of  an  ar^icial  water- 
course, where,  from  the  nature  of  the 
case,  it  is  obvious  that  the  enjoyment 
of  it  depends  upon  temporary  circum- 
stances, and  is  not  of  a  permanent  cha- 
racter, and  where  the  interruption  is 
by  a  person  who  stands  in  the  nature 
of  a  grantor.  Where  water  has  flowed 
in  an  artificial  and  covered  watercourse 
for  more  than  sixty  years  from  a  col- 
liery into  an  immemorial  and  natural 
stream,  upon  whose  banks  the  plain- 
tiff's mills  are  situated,  the  plaintiff, 
in  such  case,  has  no  right  for  diversion 
of  the  water  of  such  artificial  water- 
course against  a  party  through  whose 
land  it  passes,  but  who  does  not  claim 
under  or  who  is  unauthorised  by  the 
colliery  owners.  The  case,  however, 
would  be  different  if  the  water  were 
polluted ;  and  the  abstraction  of  water 
to  the  amount  of  5  per  cent,  or  its 
detention  so  as  to  occasion  sensible 
inconvenience,  will  support  an  action 
for  such  injury.    Wood  v.  Wanid,   748 

WAY  (GRANT  OF). 

Trespass  for  breaking  and  entering 
a  close,  called  the  Hencroft.  Plea, 
that  B.,  being  seised  in  fee  of  the  close 
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and  also  of  a  certain  dye-house,  re- 
leased the  same  to  C.  and  his  heirs,  to 
hold  to  such  uses  as  he  should  appoint. 
That  C.  appointed  the  dye-house,  with 
a  way  for  the  occupiers  thereof  over 
the  dose,  to  such  uses  as  H.  should  ap- 
point. That  H.  devised  the  dye-house 
and  footway  to  the  defendant;  where- 
fore the  defendant,  being  the  occupier 
of  the  dye-house,  committed  the  tres- 
passes. The  plaintiff  demurred,  after 
setting  out  on  oyer  the  indenture, 
whereby  C.  granted,  bargained,  Ac,  to 
H.  all  those  newly-erected  buildings, 
standing  partly  on  the  dose  called  the 
Hencroft  and  partly  on  the  croft  call- 
ed Bournes,  together  with  all  roads, 
wajTS,  &c,  with  the  said  premises 
usually  held,  occupied,  or  enjoyed,  the 
said  C.  reserving  to  himself  exclusive- 
ly the  close  called  the  Hencroft,  with 
tiie  rights,  privileges,  &c,  within  and 


to  the  same  belonging: — HM^  that 
the  plea  was  bad.  TaUcn  v.  JTom- 
merdey,  27l> 

WILL. 
See  Devise. 

WINDING-UP  ACT,   11  &   12 
VICT.  c.  45. 

See  Joint-stock  Compaky,  (1). 

WITNES& 
See  SLAimER. 

Competency. 

A  party  who  has  agreed  to  share 
the  costs  of  defending  an  action  is  a 
competent  witness  for  the  defendant, 
since  the  6  ds  7  Vict  c  85;  and  etm- 
hUy  that  he  would  have  been  compe- 
tent under  the  3  «k  4  Will  4,  c  43, 
a  26.     Sage  v.  Bobiman,  '  142 


END  OF   VOL.  III. 


LONDOK: 

LIVOOUl'S- I1I1I-PI1&D9. 


^/ 


•^7 


s 


r 


3  blQS  Qb2  7*11  301 


I 


